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CURRENT TOPICS. 


‘aw formal opening of the new international court 

in Egypt, which occurred on Monday at Alex- 
andria, is an event of remarkable significance and 
importance. The constitution of this tribunal has 
been briefly described in this journal, and the ap- 
pointment of the American members has _ been 
noticed. It is difficult to over-estimate the value of 
this inauguration of a court of private international 
law in a country where large numbers of foreigners 
of many nationalities meet and mingle for the pur- 
poses of travel and of trade. The practical utility 
of the court will be even surpassed by the impetus 
which will be afforded the cause of international 
law reform, and we shall not be surprised to see the 
example of the Khedive soon followed in Europe 
and in America. It is a singular comment upon the 
international legal condition of the world that the 
first great step,—having a truly international and 
official character, and having for its object the 
establishment of a permanent court of interna- 
tional law, composed of members representing the 
principal civilized nations, — should have been 
taken in Egypt. No potentate deserves higher 
encomiums from the great publicists and jurists of 
our time than this enterprising and advanced re- 
former, who has both the intelligence to con- 
ceive improvements and the ability to carry them 
out. 


Vor. 12.— No. 1. 





The brief charge to the jury of Judge Neilson in 
the Tilton-Beecher case is in marked contrast with 
the address of Lord Cockburn in the Tichborne 
case. The address of the former occupied only one 
hour and a-half, while that of the latter required 
many days, and fills two ponderous volumes. The 
vast variety of topics, social, moral, religious, po- 
litical and legal, which were connected with the 
Tilton-Beeecher case, gave the counsel on both sides 
and the judge a splendid opportunity to air their 
learning, their fancy, their rhetoric and their logic. 
This opportunity the counsel accepted, but the judge 
modestly, and, we think, commendably, refrained 
from any display of any thing but what the bare 
necessities of the case required. His charge is a 
model of clearness, precision and force. It seems 
almost incredible that the case could have been 
presented to the jury adequately in so few words. 
But a careful perusal of the charge shows that 
nothing was left out which was necessary to the 
complete presentation of the case. The whole ad- 
dress bears marks of the most careful and patient 
consideration of all the material evidence, and of 
the most wonderful condensation which our lan- 
guage affords. The spirit which breathes through 
the address is one of the utmost fairness and impar- 
tiality. The counsel on both sides expressed 
themselves satisfied, and this, of itself, is a high 
testimonial to the freedom from bias which the 
charge evinces. 


Of the subject-matter of Judge Neilson’s charge 
we need not say much, as it is before the country 
and has been extensively read. The theory which 
the judge adopts is one which we could wish were 
universally followed. He says: ‘‘I have persist- 
ently, and upon principle, refrained from stating to 
juries my opinions upon controverted questions of 
fact.”” Again he remarks to the jury: ‘‘ You are the 
sole judges of the weight of the testimony and of 
the credibility of the witnesses. A sense of this 
restrains me from commenting upon the proofs at 
large, and from indicating to you what my opinions 
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may be on the questions of fact involved.” The 
judge is thus the mere legal guide of the jury, as he 
should be. There is another characteristic of this 
remarkable charge, which shows, in our view, the 
entirely judicial temperament and habit. There is 
a complete absence of vindictiveness, of harshness, 
in the expressions which are used in reference to the 
character and conduct of the parties and witnesses. 
The charge is properly devoid of that element which 
we find so frequentiy in judicial utterances, the 
moralizing and sermonizing element, which is good 
in its place, but which is entirely out of place on the 
bench, Taken as a whole, Judge Neilson’s charge 
is a model which our nisi prius judges may well 
imitate, but which they will find difficulty in ex- 
celling. 


It appears that the libel case of Johnston v. The 
Atheneum, which we noticed some time since, did 
not turn.out as well for the plaintiffs as was expected. 
It will be remembered that the London Atheneum 
reviewed unfavorably one of the maps of the Messrs. 
T. B. Johnston & Co,, and stated that the talent of 
the McKeith-Johnston family no longer appeared in 
their maps. The action was tried at Edinburgh, 
Scotland, where a verdict was rendered for £1,275. 
Sir Charles Dilke, who is the owner of the Atheneum, 
proposed at first to pay this sum, but was afterward 
induced to appeal the case. The Lord Justice Clerk 
was of opinion that a new trial should be granted, 
on the ground of excessive damages, and Lord 
Neaves, we are told, thought the amount was 
“outrageous,” The court, however, suggested that 
the parties should agree upon the amount of dam- 
ages without retrying the case. The court then, by 
consent, assessed the damages at £100, a consider- 
able reduction, it must be confessed. The plaintiffs 
were also condemned to pay their own costs of 
appeal and half of defendant’s. The case has, how- 
ever, illustrated an important point in the law of 
libel, and has shown that there are pretty well-defined 
limits to newspaper criticism. 


The unsatisfactory condition of toxicological law 
was shown in the recent case of Prof. Doremus, of 
New York, who was employed by a coroner to make 
analyses of the bodies of persons who had died under 
circumstances indicating poisoning. Prof. Doremus 
failed to get his bill paid, and brought suit in the 
Court of Common Pleas against the county. Having 
been defeated in the court of first instance, he car- 
ried his case to the general term, where a decision 
has been rendered, Judge Larremore delivering the 
opinion, holding, that while there is no difficulty in 
regard to the necessity or value of the services ren- 
dered, yet there is an insuperable obstacle to the 
recovery, on the ground of want of authority on the 
part of the coroner to incur such expense. Under 
former legislation, such a claim might have been 





sustained; but, under the acts of 1868 and 1871, 
such expense cannot become a corporation liability. 
Judge Larremore seems to feel the defects in our 
laws relating to this matter when he says: “Fully 
recognizing the utility and necessity of chemical 
analysis, in furtherance of justice and the detection 
and punishment of crime, I am forced to the con- 
clusion that plaintiff’s services, however meritorious, 
were unauthorized, and his appeal should be ad- 
dressed to the legislature and not to the court.” 
This suit involved only the construction of statutes 
relating to New York city and county. But by 
chapter 535 of the general laws of 1874, it was pro- 
vided that ‘‘a coroner shall have power, when 
necessary, to employ not more than two competent 
surgeons to make post-mortem examinations and 
dissections, and to testify to the same, the compen- 
sation therefor to be a county charge.” If this 
statute does not cover cases of chemical analysis, 
or cases whose submission to a toxicologist is re- 
quired, then the law should certainly be amended. 
It does not appear from the opinion that this statute 
was noticed. 


The constitution of this State provides that, in 
case of the absence of the governor from the State, 
the powers and duties of his office shall devolve on 
the lieutenant-governor. Whether any duties per- 
formed by the governor while out of the State are 
constitutional, has become a question in a recent 
case. Two prisoners weye arrested in New York, 
and held to await a requisition from the governor 
of Pennsylvania under indictments found against 
them in that State. The necessary documents were 
forwarded to Albany from Pennsylvania, but the 
governor was at Long Branch. The governor's 
secretary examined the papers, and, finding them 
satisfactory, sent two warrants of extradition to the 
governor for his signature, which was affixed at 
Long Branch. The warrants, of course, purported 
to be signed “at the capitol, in the city of Albany.” 
The question of the validity of this act of the gov- 
ernor was brought before Judge Brady by habeas 
corpus. The decision was reserved. 


Some queer cases arise in the ecclesiastical courts 
of England. Not long since we mentioned the 
celebrated “ Reredos” case, wherein it was ineffectu- 
ally sought to restrain the members of a church 
from erecting certain symbols or designs over the 
altar. Now the ecclesiastical functionaries are en- 
gaged in settling the question whether dissenting 
ministers are entitled to the prefix of ‘‘ Reverend.” 
The question has been before the chancellor of the 
diocese of Lincoln on behalf of a man who describes 
himself as ‘‘the Rev. Henry Keet, Wesleyan minis- 
ter.” The petitioner showed that he lost a daughter, 
who was buried inthe churchyard of his parish, and 
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over whose grave he was anxious to erect a tomb- 
stone bearing the inscription: ‘:In loving memory 
of Annie Augusta Keet, the younger daughter of 
the Rev. H. Keet, Wesleyan minister. * * * 
‘Safe sheltered from the storms of life.’” The vicar 
refused to allow him to erect a tomb-stone bearing 
such an inscription, on the ground that it included 
the words ‘‘ Reverend” and ‘‘ Wesleyan minister.” 
The chancellor sustained this action in respect to the 
title ‘‘ Reverend,” saying, among other things, that 
‘*it not being contended that the petitioner was in 
any sense in holy orders (meaning ordained by the 
church of England), he could not discover on what 
grounds it was conceived that that title (Reverend) 
belonged to him. The endeavor seemed to be to 
obtain an authoritative sanction by the church of 
that title.” The chancellor said he might have 
considered the matter differently if the petitioner 
claimed the title as a matter of courtesy; but, as he 
claimed it as his absolute right, the claim must be 
rejected. It is understood that the case will go to 
the Court of Arches and to the Privy Council, where 
it is believed that the decision of the chancellor will 
be reversed. 


One of those decisions which illustrate the strict- 
ness with which penal statutes have to be construed 
is Wine v. State of Ohio, 25 Ohio St. 69. Under a 
statute of Ohio, ‘‘if any person shall, in the night, 
willfully, maliciously and forcibly break and enter 
into any * * * barn * * * with intent to steal,” 
it is burglary. It was held that the crime of bur- 
glary was not committed where a person, without 
either actual or constructive breaking, entered a 
barn with intent to steal, and afterward ‘‘ broke out 
of the barn in making his exit therefrom.” The 
unlawful breaking must precede the entry. One 
knows not which to admire more, the ingenuity or 
the justness of this distinction. 


——_»—___—_- 


NOTES OF CASES. 


[* Chidley v. Church Wardens of West Ham, 32 L. T. 

(N. 8.) 486, the Court of Queen’s Bench con- 
sidered the difficult question as to whether certain 
objects were fixtures or mere chattels. It appeared 
that the premises of a distillery contained tanks 
which formed the roofs of rooms and houses, boiling 
backs and mash tuns, lying on brick piers against 
the walls, which formed the floors of some of the 
rooms, and were connected by pipes to other houses, 
also reservoirs, and other articles necessary for the 
process of distilling. They were all heavy and either 
unattached, except by the communicating pipes, to 
the walls or piers, or were fastened by screws for the 
purpose of being steadied. Each was to be bought 
and sold as a separate article, and if all were re- 
moved the premises might be used for other manu- 


‘facturing purposes. It was held that the articles 








were not fixtures, but chattels. When the article is 
attached to the land merely by its own weight, it 
is usually considered a mere chattel. Wiltshear v. 
Cottrel, 1 E. & B. 674. Still, if the intention is to 
make it a part of the land, it becomes a part of the 
land. D’EHyncourt v. Gregory, L. R., 3 Eq. 382. 
The true rule is expressed in Holland v. Hodgson, 
L. R., 7 C. P. 328, a very elaborately considered 
case, where it is laid down that “articles not other- 
wise attached to the land than by their own weight 
are not to be considered as part of the land, unless 
the circumstances are such as to show that they were 
intended to be part of the land, the onus of showing 
that they were so intended lying on those who assert 
they have ceased to be chattels; and that, on the 
contrary, an article which is affixed to the land 
even slightly is to be considered as part of the land, 
unless the circumstances are such as to show that it 
was intended all along to continue a chattel, the 
onus lying on those who contend that it is a chattel.” 


In Geiselman v. Scott, 25 Ohio St. 86, the Supreme 
Court of Ohio considered the liability of a physician 
or surgeon for injuries resulting from his negligence 
as affected by the contributory negligence of the 
patient. This was an action to recover of the 
defendant, a physician and surgeon, for malpractice 
in treating a swollen and diseased foot and ankle of 
the plaintiff. The court below charged the jury 
that, if the defendant directed the plaintiff to 
observe absolute rest as a part of the treatment to 
said foot, and that direction was such as a surgeon 
or physician of ordinary skill would adopt or sanc- 
tion, and the plaintiff aegligently failed to observe 
such direction, or purposely disobeyed the same, 
and that such neglect or disobedience approximately 
contributed to the injuries of which lie complains, 
he could not recover—although he might prove 
that the defendant’s negligence and want of skill 
also contributed to the injury. This instruction 
was sustained on the authority of Smith v. Smith, 2 
Pick. 621, and Hibbard v. Thompson, 109 Mass. 286. 
But it was also held that the information which a 
surgeon may give a patient concerning the nature 
of his malady is a circumstance that should be con- 
sidered by the jury in determining the question, 
whether the patient, in disobeying the instructions 
of the surgeon, was guilty of contributory negli- 
gence or not. This latter holding complicates mat- 
ters somewhat, and, it appears, was not necessary to 
the decision of the case, The effect of the holding 
is, however, to render it only presumptive evidence of 
contributory. negligence that a patient has disobeyed 
his physician’s instructions. See, on this subject, 
Me Candless v. Me Wha, 22 Penn. St. 272; Smothers v. 
Hanks, 34 Towa, 286; 11 Am. Rep. 141, note 146; 
Almond v. Nugent, 34 Iowa, 300; 11 Am. Rep. 147; 





Collins v. Council Bluff, 32 Iowa, 347 ; 7 Am. Rep. 200. 
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THREE GREAT ADVOCATES. 


{ UNDRY of our newspapers, in the course of com- 
ments on the Beecher-Tilton case, have announced 
that forensic eloquence is dying out in this country. 
It is a significant commentary on this opinion that 
three of the four leading counsel on this trial should 
have proceeded to deliver three of the finest addresses 
ever heard at the bar. It reminds one of Dr. Lard- 
ner’s prediction that the ocean could never be navi- 
gated by steam;— almost while the Dr. was speak- 
ing the first steamship successfully crossed the 
Atlantic. Our own opinion of the matter is that 
forensic ability is much more general than it was a 
century ago, and that the eloquence business is no 
longer monopolized by a few shining men. If you 
fill up the valleys in a hilly country the hills will 
disappear; so able and eloquent lawyers are not so 
noticeable as formerly, because the general level of 
the bar has been raised. However this may be, it 
must be conceded that the three advocates who have 
just summed up the great scandal trial, would be 
remarkable lawyers at any bar. Their conduct of 
this case makes us proud of our profession, and we 
more than ever wonder at the capacities of the 
human mind. The effect of continuous legal train- 
ing is evidenced here. These three great men have 
conducted the most important trial of a public 
nature ever held in this country, the longest of any 
trial on record to our knowledge, save one, and at 
the close of a hundred days of evidence, have 
delivered addresses of five, eight, and ten days 
respectively — addresses which will form a part of 
the permanent forensic literature — and we suppose 
they will keep right on trying causes, just as if noth- 
ing extraordinary had happened. They will not 
even have to go to Europe on account of their 
throats! And these addresses are no more wonder- 
ful, except in iength, than scores of others which 
the same advocates have delivered, and which the 
newspaper-men and the general public never heard of. 

As the writer of this has listened to the trial of 
many cases by two of the three advocates in ques- 
tion, and has a general acquaintance with the pow- 
ers of the third, it may be interesting to some of 
our readers to have a professional estimate of their 
characteristics and capacities, and some comparison 
of their powers. 

We have for many years believed, that as a mere 
declaimer, Mr. Beach stands, not only at the head of 
the American bar, but at the head of all American 
orators. His oratorical style is well nigh perfection. 
A presence of rare manly beauty and dignity, a voice 
of great power and sweetness, a vocabulary singu- 
larly affluent and sonorous, an unquenchable enthu- 
siasm, and a masculine nobility and vigor of thought, 
make him a great master of oratory. In regard to 
his elocution Mr. Beach has but a single defect; his 
gestures are constrained, awkward, and violent. As 





a forensic rhetorician we think he is too level and 
that his level is too high. He would gain in effect 
by having more conversational and familiar passages. 
The thunder is grand, but we don’t want always to 
hear it. He commands rather than persuades, and 
men sometimes set their faces against such advocacy. 
As an advocate Mr. Beach suffers from a lack of two 
gifts — humor and the power of illustration,— very 
important defects in an advocate. In the former of 
these qualities he is strikingly inferior to Mr. Evarts 
and in the latter to Mr. Porter. In his conduct of 
a case Mr. Beach is remarkably self-possessed, fertile, 
and courageous, but lacks tact and knowledge of 
human nature. We think, too, from a pretty inti- 
mate knowledge of him, that his culture is by no 
means so broad as that of either of his antagonists. 
He is not a man of many books, except law books. 
Still, he is not by any means a genius; he is simply 
a man of the highest order of legal talents. It may 
be inferred from the foregoing that we do not give 
him the very highest place as an advocate at nisi 
prius. But before an appellate court, in the discus- 
sion of pure questions of law, we regard him as the 
head of the American bar. There his grand manner, 
his elevated style, his noble scorn of petty argu- 
ments, and his various and profound legal learning, 
find their proper place. This is a higher sphere 
than persuading juries, and Mr. Beach should addict 
himself to it. It is in this walk, and not in the 
service of such men as Stokes, Barnard, and Tilton, 
that he will find his permanent and most satisfac- 
tory fame. : 
Singularly enough, in Mr. Porter we find a life- 
long professional antagonist of Mr. Beach. It is 
gratifying to know, that like two athletes who have 
long struggled doubtfully for the mastery, they have 
the profoundest respect for each other. A more 
complete contrast to Mr. Beach than Mr. Porter, 
in every point of view, could not be imagined. In 
person rather insignificant and in manner apparently 
somewhat theatrical, he possesses none or few of the 
graces of the orator. But he possesses something 
which is more effective, namely, the indefinable 
magnetism which enables some rare men to fascinate 
their auditors. In our opinion Mr. Porter comes 
nearer to being a genius than any other man at our 
bar. If we were called on to point out his most 
prominent and potent characteristic, we should say 
it is his dramatic power. His trial of a cause from 
the start is a consecutive drama. No question and 
no suggestion but has some connection in his mind 
with his final argument. We have watched his 
wondrous power in this respect until we have grown 
to regard it as something almost magical. It has 
sometimes seemed to us almost as if he swayed the 
cause at his own sovereign pleasure. In summing 
up, his glowing imagination, his exquisite inge- 
nuity, his magnificent generalizations, his manly: 
pathos, his faculty of grouping and contrasting facts, 
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his fertility of illustration, and his vivid and 
dramatic rhetoric, seize upon the listener and carry 
him out of himself, and make him the property of 
the orator. Mr. Beach fills us with admiration of 
the advocate; Mr. Porter makes us in love with his 
cause; Mr. Beach lifts us up; Mr. Porter carries us 
away; when we listen to the one we are afraid we 
shall yield; when we hear the other we yield without 
knowing it. A great actress said, that when she 
played Juliet to Garrick’s Romeo she felt that she 
could not deny him access to the balcony; when 
she played Juliet to Barry’s Romeo, she felt that she 
must inevitably descend to him. This expresses the 
difference between these two orators. The one 
would raise a mortal to the skies; the other would 
draw an angel down. Erskine or Choate may have 
surpassed this advocacy, but we doubt it. Before a 
jury Mr. Porter is peerless. In the higher plane of 
professional labor of which we have spoken, he is a 
shining and original, but not an unrivaled, debater. 
When however the question is one of mixed law 
and fact, as in the Parrish will case, it would be 
difficult to conceive any thing more admirable than 
his presentations. As we have not hesitated to speak 
of Mr. Beach’s deficiencies as an advocate, so we 
shall allude to what seems to us Mr. Porter’s main 
defect. He always strikes us, on reflection, as an 
actor. He is just as effective in a bad case as in a 
good one. The cause lends him no aid; he makes 
the cause. At the moment we yield, just as the jury 
does. If he has the last word, the day is his. But 
we suspect that if he is to be answered by a strong 
man, his wondrous spell might fade. 

We now come to Mr. Evarts, who has a more 
extended reputation than either of his brethren. 
With a world-wide celebrity as a lawyer and a states- 
man, he stands as the representative man of our 
profession. But Mr. Evarts is not a shining orator, 
and consequently cannot be compared with Mr. 
Beach or Mr. Porter as an advocate. In several 
essentials, however, we think he surpasses both of 
them. In humor, in adroitness, in judgment, in 
patience, in self-mastery, and in a knowledge of law 
in its highest and broadest sense, he is in our opin- 
ion facile princeps. As we are not a juryman, we 
confess that after quaking at the thunders of Beach, 
and growing feverish over the drama of Porter, it 
is refreshing to listen to the calm, clear logic of a 
man like Evarts. If one considers a case under 
Beach’s presentation it is like looking at an object 
through a superior magnifying glass; when Porter 
presents it, you gaze through a variously-stained 
glass window of many panes; when Evarts presents 
it, you see it through a broad clear pane of French 
plate. We had feared however that Mr. Evarts 
would not appear to his best advantage in this trial. 
We had supposed that his proper and exclusive 
arena was where grave constitutional questions are 
discussed, as for instance on the impeachment trial 





of President Johnson. But his conduct of this case 
has been a surprise to us, as we dare say it has been 
to every one else. It seems to us that it has been 
faultless. In every point of view,— as an examiner 
and cross-examiner, in the discussion of points of 
evidence, and in the summing-up, he has exhibited 
the most varied and admirable talents of a lawyer. 
His cross-examination of Theodore Tilton, in our 
judgment, was an unequaled masterpiece, and his 
final argument, while it must yield to those of his 
brethren in brilliancy and declamatory force, must 
have left a deeper mark on the jury than theirs. 
Mr. Evarts’ rhetoric is far from being a model, — 
somewhat diffuse and involved ; but spite of all seem- 
ing disadvantages he has the art to appear less an 
advocate and more a disinterested judge than either 
of his compeers. 

If we are correct in our analysis of the powers of 
these three great men, it will be seen that each is 
sui generis and unapproachable in his peculiar sphere. 
All things are not to all men. These three com- 
bined would make the ideal advocate, who would 
persuade Agrippa himself. If we are ever indicted 
for any thing important, we shall retain Evarts as 
general manager, Porter to sum up to the jury, and 
Beach to argue the appeal if we happen to be 
convicted. 

a 


THE PUBLIC SCHOOLS. 


T™ regulation of ‘our public schools has recently 

been considered in two cases, one in California 
and the other in Ohio. The questions at issue are 
among the gravest ever presented to our courts. 
They involve issues of the most delicate and far- 
reaching character, and concern the destiny of mil- 
lions and the stability of our political institutions. 
They are not mere questions of taste or sentiment, 
such as the dispute whether the existence of God 
ought to be recognized in our Federal constitution, 
but are questions of practical rights, of religious and 
political privilege. 

The case in California is Ward v. Flood, 48 Cal. 36, 
and is of a purely political character. It decides, 
first, that the legislature cannot, while providing a 
system of education for the youth of the State, ex- 
clude from its benefits certain children, merely be- 
cause of their African descent; and secondly, that 
the law providing for the education of children of 
African descent in separate schools, to be provided 
at the public expense the same as other schools, is 
not in conflict with the constitution of the State or 
that of the nation. The action was an application 
for a writ of mandamus, commanding the principal 
of the Broadway Grammar School to admit a colored 
child to that school. The decision, perhaps, can 
scarcely claim the weight of a direct adjudication on 
these questions, because it appeared that there ex- 
isted a valid reason for the exclusion of the appli- 
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cant, namely, her lack of the instruction necessary 
to enable any child to enter the school; upon which 
ground the application for the writ might have been 
denied. The willingness of the court to waive this 
ground, and to consider the question on the other 
ground, cannot work any difference in the reaLchar- 
acter of the decision. The observations upon the 
constitutional questions therefore must be conceded 
to be obiter, but are still entitled to respect as the 
utterances of a highly intelligent court. 

The main inquiry of the judges was in reference 
to the bearing of the 13th and 14th amendments of 
the Federal constitution upon the State law for 
separate schools. These provisions prohibit slavery 
and involuntary servitude, and the enactment of any 
law which shall abridge the privileges and immunities 
of citizens of the United States, or deprive any person 
of life, liberty, or property, or the equal protection of 
the laws. The decision upon these enactments was 
based upon that in the case of Roberts v. City of 
Boston, 5 Cush. 198, where the Supreme Court of 
Massachusetts, in 1849, considered the effect of pro- 
visions of the constitution of that State even more 
stringent than those of the present Federal constitu- 
tion, and decided that if the commonwealth provided 
separate schools for colored children, such children 
could not enforce admission to the schools provided 
for the white children. Indeed, the matter seems 
to be one of mere regulation by the school author- 
ities. They may separate the white children into 
grades and classes if they choose, and in fact they 
do so; and they may determine the line of separation 
by any arbitrary standard which they choose to set 
up—color, race, age, height, proficiency, or what- 
ever it may be. The right of the child is to have 
his education at the public expense. The particular 
mode in which the right shall be granted is for the 
local authorities to decide. 

The other case to which we allude is Board of Edu- 
cation of the City of Cincinnati v. Minor, 23 Ohio, 211; 
18 Am. R. 233. This case decides that the constitu- 
tion of the State does not enjoin or require relig- 
ious instruction, or the reading of religious books, 
in the public schools. and that the legislature having 
placed the management of the public schools in the 
charge of certain officers, the courts have no author- 
ity to dictate the course of instruction or the text- 
books. The action was brought by the defendants 
in error to restrain the plaintiffs in error from en- 
forcing two resolutions passed by them, prohibiting 
religious instruction, the reading of religious in- 
struction, including the Holy Bible, and singing of 
a religious character by the pupils, in the public 
schools. These resolutions recite that it is the true 
object and intent of the resolutions ‘‘to allow 
the children of the parents of all sects and opin- 
ions, in matters of faith and worship, to enjoy 
alike the benefit of the common-school fund.” This 
expresses the gist of the whole matter, as we believe. 





The common school is a place for secular instruction 
and not for religious training. It is supported by 
taxation of the property of citizens of every shade of 
belief and unbelief — Christians and Jews, Protest- 
ants and Catholics, Atheists, Mohammedans, Chi- 
nese, Darwinians, etc., and all these people possess 
the right to have their children educated there in 
secular learning, and to have them not educated in 
religious beliefs. If the State may lawfully appoint 
the reading of the Bible and the singing of Christian 
hymns in the public schools, why may they not order 
the reading of the Westminster Catechism? If this is 
to be the rule, we might have the Koran or the Tal- 
mud as text-books in localities where Mohammedans 
or Jews chanced to be in the majority, or if the com- 
munity happened to be ultra-scientific, we might 
have Darwin on the Descent of Man, or Huxley on 
Protoplasm, or Mr. Tyndal’s Dublin address, imposed 
as the leading books of instruction. The State has 
no more right, through the public schools, to teach 
the child of a Jew to believe in Christ, than that 
Jew has to insist on the teaching of his own disbelief 
in him. Every parent has the right to bring his 
child up in his own religious creed, and the State 
has no authority to interfere with the free exercise 
of that right. Especially has it no right to compel 
him to pay money to assist the interference. ‘To 
tax a man to put down his own religion is the very 
essence of tyranny.” 

This matter of religious instruction is of no public 
importance under our institutions. The State is not 
an instrument of evangelization. De Tocqueville 
says: ‘*The sects which exist in the United States 
are innumerable. They all differ in respect to the 
worship which is due to the Creator; but they all 
agree in respect to the duties which are due from 
man to man. Each sect adores the Deity in its own 
peculiar manner; but all sects preach the same moral 
law in the name of God. If it be of the highest 
importance to man, as an individual, that his religion 
should be true, it is not so to society. Society has 
no future life to hope for, or to fear, and provided 
the citizens profess a religion the peculiar tenets of 
that religion are of little importance to its interests.” 
John Stuart Mill remarks: ‘All attempts by the 
State to bias the conclusions of its citizens on dis- 
puted subjects are evil.” ‘‘To prevent the State 
from exercising through these arrangements, an 
improper influence over opinion, the knowledge 
required for passing an examination (beyond the 
merely instrumental parts of knowledge, such as 
languages and their use), should, even in the higher 
class of examinations, be confined to facts and 
positive science exclusively. The examinations on 
religion, politics, or other disputed topics, should 
not turn on the truth or falsehood of opinions, but 
on the matter of fact that such an opinion is held, 
on such grounds, by such authors, or schools, or 
churches.” 
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Judge Welch, in his opinion in the case under 
review, holds this language: ‘‘ A man’s right to his 
own religious convictions, and to impart them to his 
own children, ‘and his and their right to engage, in 
conformity thereto, in harmless acts of worship 
toward the Almighty, are as sacred in the eye of the 
law as his rights of person or property, and although 
in the minority, he shall be protected in the full and 
unrestricted enjoyment thereof. The majority can 
protect itself. Constitutions are enacted for the 
very purpose of protecting the weak against the 
strong — the few against the many.” 

We must learn to divest ourselves of sentiment and 
prejudice onthis subject. Judge Welch says: ‘‘We 
are all subject to prejudices, deeper and more fixed 
on the subject of religion than on any other; each is 
of course unaware of his own prejudices. A change 
of circumstances often opens our eyes. No Protest- 
ant in Spain, no Catholic in this country, will be 
found insisting that the government of his residence 
shall support and teach its own religion to the ex- 
clusion of all others, and tax all alike for its support. 
If it is right for one government to do so, then it is 
right for all. * * * The true doctrine on the 
subject is the doctrine of peaceful disagreement, of 
charitable forbearance, and perfect impartiality.” 

In conclusion, we insist that the exclusion of all 
religions and devotional exercises from the common 
schools, just in principle and impartial in its appli- 
cation, will remove a grave danger which has for 
some time threatened the public peace. 


——_>—_——_ 


LIMITING LIABILITY OF CARRIERS. 


'YHE House of Lords has recently decided a point 

which, though not new in principle, is of great 
practical importance to all railroad passengers. This 
ease + Henderson v. Slevenson—is thus stated by the 
Solicitors’ Journal: 

“The plaintiff sued the defendants, who were own- 
ers of steamers running between Dublin and Silloth, 
for the loss of his luggage, caused by the wreck of the 
steamer in which he was carried as their passenger. 
They replied that on the back of his ticket were printed 
the words, ‘This ticket is issued on the condition that 
the company incur no liability whatever in respect of 
loss, injury, or delay, to the passenger, or to his or her 
luggage, whether arising from the act, neglect or de- 
fault of the company or their servants, or otherwise. 
It is also issued subject to all the conditions and ar- 
rangements published by the company.’ ‘The Court of 
Sessions, where the action was brought, determined 
that he was not bound by this condition, and the House 
of Lords have affirmed that decision. The nearest 
case to the present is, perhaps, The York and Newcas- 
tle Railway Company v. Crisp, 2 W. R. 428, where the 
plaintiff was held to be bound by a condition printed on 
the back of the ticket; but there the essential differ- 
ence existed that there was on the face of the ticket 
an express reference to the conditions on the back, 
and a statement that the ticket was issued subject to 
them; the absence of any such reference was insisted 
on by the learned lords in the present case. In Van 





Toll v. Southeastern Railway Company, 10 W. R. 578, 
again, the conditions were printed on the back, but 
the contract was not for conveyance, but was of an 
altogether special kind, and the court, having power 
to draw inferences of fact, came to the conclusion that 
the plaintiff had known and accepted the conditions. 
On the other hand, in the old cases before the carriers’ 
act, it was always held that the special notice limiting 
the carrier’s common-law liability must be actually 
brought to the knowledge of the sender. Kerr v. 
Willan, 6 M.& S. 150. And similarly in the recent 
case of Lewis v. M’ Kee, 17 W. R. 325; L. R., 4 Ex. 58, 
where the bill of lading had indorsed on it a special 
condition precluding recourse to the indorser, it was 
held that the master was not bound by the indorsement 
which he had not seen, and to which his attention had 
not been drawn. The point is of great importance to 
travelers and consignors, who, if they have strong 
sight, will coustantly find printed in small characters, 
on the back of the ticket which is handed to them by 
the railway company, either the text of some condi- 
tion, or, more probably, a reference to some volume 
where the text of numerous and stringent conditions 
is printed, by which conditions the railway company 
hold them to be bound. How far it may be desirable 
to subject the liberty of contract to statutory rules is 
a question deserving careful consideration; but no one 
can doubt the propriety of holding that, if a man is to 
be subjected to extraordinary conditions, depriving 
him of the rights which would at common law attach 
to an open contract of the kind he knows himself to 
be entering into, he should have fair warning of the 
fact, and that a company, which puts such condittons 
where they are practically invisible and unknown, 
must be taken to have made a contract free from any 
such conditions. 

“A suggestion is made by some of the learned lords 
which raises a curious question. The suggestion is that 
the contract is made independently of, and antece- 
dently to, the issuing of the ticket, and that it cannot 
be varied by what is on the ticket; the effect of which 
would be that any special terms must be effectually 
notified before the issue of the ticket. The ticket, 
however, has been commonly treated, not indeed as 
creating a contract between the passenger and the 
company, but as being, in a certain sense, a memoran- 
dum of its terms agreed upon between the parties. It is 
in truth very difficult to say what its exact function 
is. It is clear that it does not contain the whole terms 
of the contract. The passenger commonly regards it 
as nothing but a receipt or a pass; and it may be 
doubted whether a passenger ticket (which stands on 
a very different footing from a consignment note) 
ought to be regarded as any thing else. But still the 
question remains, what, in respect of himself and his 
luggage, is the contract which a passenger enters into 
with the company, and where are its terms to be 
found? We doubt whether the question between rail- 
way companies and their passengers will ever be satis- 
factorily settled without the aid of some statute, 
either defining what shall be in all cases the rights and 
liabilities of the parties incidental to the contract of 
conveyance, or allowing the companies to take ad- 
vantage of special terms, under conditions and re- 
strictions similar to those contained in the railway 
and canal traffic act. It has a plausible sound to say 
that the public at large are not forlorn persons need- 
ing special protection, and that, if a company imposes 
oppressive terms, some other company will at ouce be 
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found, with several millions of capital, to offer better 
ones. But, practically speaking, this is all contrary 
to the fact; and we believe that it would be for the 
interest of both parties that their relations should be 
put by statute on some definite and well-ascertained 


footing.” 
————¢——————— 


MOOT CASES IN CRIMINAL LAW. 


HE following is translated from a collection of moot 
cases in criminal law, just published by Dr. Bar, a 
very eminent German lecturer and jurist :* 

A, with the intention of shooting his mistress, 
Maria H., entered, armed with a loaded pistol, the 
house in which Maria H. lived. Not finding her alone, 
he waited until she left the chamber where she was. 
When she came out he addressed her, and, after a 
short conversation, pointed the pistol at her breast. 
His intention was to kill her; but the firing of the 
pistol was not his immediate act, but was caused by 
the pistol being struck by her. Is he responsible for 
murder? Can it be charged that the pistol was fired 
by him, when it was really fired by her? 

A saw a hawk hovering over his house, and, after 
shooting it, leaned the gun, one barrel still undis- 
charged, against a neighboring wall. Two persons 
soon passed by this wall. B, one of them, a day la- 
borer, took the gun, and, playing with it, negligently 
shot and killed his companion. Is B indictable for 
negligent homicide? Is A indictable for the same 
offense? 

M. left on a table of his chamber a loaded pistol. 
Two sons of A’s landlord, who were sometimes accus- 
tomed to visit M., one of them, W., being eleven years 
old, and the other, H., eight years old, entered the 
chamber in his absence. In playing with the pistol, 
H. shot his brother W. Is M. indictable for negligent 
homicide? 

A servant is working at the closet in which our guns 
are placed. Are we bound, in order to relieve our- 
selves from negligent homicide, in case he carelessly 
shoots himself, to notify him that the guns are loaded? 
If a person, who is not a good horseman, is deter- 
mined to mount one of our horses, are we bound to 
advise him if the horse is skittish? Suppose that A, 
knowing B not to be an experienced rider, and also 
knowing the restiveness of the horse, on being asked 
by B what kind of a horse it was, should answer: 
“You tell me you are an experienced rider; why 
should you hesitate to try the horse?”’ Is A responsi- 
ble in case of B being thrown and injured? Would 
responsibility, in such a case, be moditied by the cir- 
cumstance that the unfortunate rider was met by an 
angry dog, or an organ grinder; or that a crowd of 
idlers, struck by B’s ludicrous appearance, greeted him 
with noises which disturbed the horse? 

At aconvivial party a large goblet was filled with 
grog. It was agreed that each person should take a 
drink, and that the last person reached should finish 
what remained. By an understanding in the party, 
this duty uniformly fell to G. ; and it so happened that 
he had occasion sometimes to drink half the goblet. 
G., at the outset, discovered the trick; but confiding 
in his own powers of endurance, he went on drinking. 
He was soon so much affected that he fell into a con- 
dition in which he mechanically drained the cup 





* Strafrechtsfille zum akademischen Gebrauch und Sel- 
bststudium, von Dr. L. von Bar, ord-Professor der Rechte 
an der Universitat Breslau. Bertin, 1875. 





whenever it was presented tohim. G. became mad 
with drink; and, when in this condition, inflicted on 
an innocent stranger visiting the place a serious 
wound. Is G. exclusively responsible; or are those 
who had stimulated G.’s drunkenness jointly respon- 
sible? Would it make any difference if G. had not 
perceived the trick played on him, but had been its 
unconscious victim ? 

On a summer’s afternoon a great crowd pressed into 
a ferry-boat crossing the river at the town of X. As 
the boat came near a steamboat, which was navigating 
the river, and was caught in the swell, an old lady in 
the ferry-boat cried out, “‘Good Lord, the boat is up- 
setting.”’ In consequence of this alarm, a number of 
persons, sitting on one side of the ferry-boat, rushed 
to the other side, upsetting the boat, so that several 
were drowned. Was the old lady responsible for the 
homicide, which, but for her rashness, would not have 


taken place? 
———__>___—_ 


TAXATION.* 


CHAPTER 1V.— CONTINUED. 
LIMITATIONS ON IMPOSITION OF LOCAL TAXATION. 


ECTION 34. Extension of city limits. The cases where 
the boundaries of cities and towns are extended, 
and the property of those in the new territory acquired 
is subjected to taxation for city or town purposes, throw 
light upon the subject of local taxation. By an act of 
the legislature of Iowa, the limits of the city of Musca- 
tine were extended one mile on the east, and two miles 
on the north and west. A person who lived on land 
one mile from the old limits of the city, and the same 
distance from any land used for or laid out in city lots, 
whose land was taxed at$1 per acre, resisted the pay- 
ment of the tax. The tax was held invalid, the court 
saying, that while the legislature has authority to regu- 
late local governments, fix their boundaries, and dele- 
gate to them the power of taxation for local purposes, 
and their discretion is very large, yet there is some 
limit. If there be no benefit, if there be a flagrant 
and palpable departure from equity in the burden 
imposed, or if the tax be imposed for purposes in 
which those objecting have no interest, and are there- 
fore not bound to contribute, it isno matter in what 
form the power is exercised, whether in the unequal 
levy of the tax, or in the regulation of the boundaries 
of the local government which results in subjecting 
the party unjustly to local taxes, it must be regarded 
as coming within the provisions of the constitution, 
designed to protect private rights against aggression. (1) 
In determining whether lands of a rural character, sit- 
uated in the limits of a city, are subject to taxation for 
municipal purposes, we are to ascertain if they are bene- 
fited by the municipal government; the purposes for 
which they are held is a controlling fact in pursuing 
this inquiry; if used for agricultural purposes merely, 
and deriving no benefit from municipal expenditures, 
they are not subject to taxation for municipal pur- 
poses. But if held as city property, with a view of 
putting it on the market as such, when it shall reach a 
value corresponding with the view of the owners, it is 
regarded as a fit subject for such taxation. So prop- 
erty of asuburban character, remote from the center 
of the city, embracing several acres, occupied fora res- 





* From advanced sheets of a treatise on “ Taxation,” by 
the Hon. W. H. Burroughs, of Norfolk. 
(l) Morford v. Unger, 8 Iowa, 92. 
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idence and improved with gardens, vineyards, lawns, 
etc., to suit the taste and convenience of the owner, 
who thus enjoys the advantages of proximity to a city, 
is the subject of city taxation.(2) 

The fact that the agricultural lands were in the 
limits of the original charter, or that the owner asked 
forand aided in procuring the charter, does not affect 
the question ; the principle is,that the person who 
receives no benefit from the municipal government 
should not bear any of its burdens.(3) In Kentucky 
and Nebraska, where the persons and property brought 
within the limits are so situated that they enjoy the 
advantages of the local government, they have been 
compelled to pay local taxes,(4) but where they receive 
no benefit — where the lands are only used for agricul- 
tural purposes — the imposition of the taxes has been 
held invalid.(5) The distinction between the liability of 
a citizen for State and local taxes is very clearly 
expressed by Mason, J., in the latter case : ‘‘ The rela- 
tion of the citizen to the State, and toa particular 
city, are very different. Of the former he is a mem- 
ber, both rightfully and legally. He owes to it certain 
high and sacred duties, not the least of which is con- 
tributing to its support. Of the latter, he may not be 
a member; he may owe to it no duties; he may derive 
from it no benefits. The construction of a sewer in a 
city benefits the citizens of the city ; it is of no ben- 
efit to the farmer residing several miles from the city ; 
the former should be taxed for the sewer, the latter 
should not. A city’s taxes are for local, a State's for 
general purposes —of one aman may, or may not be, 
of the other he must be,a member. The improve- 
ments of one may,or may not—those of the other 
must measurably benefit him.” 

Where acity was authorized to levy a tax on real 
estate outside of the limits of the city, to the distance of 
half a mile, the act was declared unconstitutional. The 
court say : “ This is anattempt to authorize a muni- 
cipal corporation, charged with the subordinate gov- 
ernment of persons and things within its limits, and 
having, as incident to this, the power to tax persons 
and things for local purposes, to impose a tax on lands 
lying beyond its limits; or, in other words, arbitrarily, 
under the mask of a tax, to take annually, from those 
who are without its jurisdiction, a certain portion of 
their property. It has been the practice of American 
governments to allow municipal corporations control 
of local affairs, and to tax persons and things within 
their jurisdiction for local necessities; in no case have 
they been clothed with power to tax others, out of 
their limits, for their own local purposes.’’(6) 

§ 35. When local taxation compulsory; when not. If 
the legislature has the power to raise taxes for public 
purposes, and to delegate to municipal corporations 
the authority to impose taxes for purposes which are 
of special benefit to the inhabitants of those corpora- 
tions, it would seem to follow, inevitably, that the con- 
sent of the municipality was not a matter of impor- 
tance. The legislature of New York appointed 
commissioners to make, widen, extend and improve 





(2) Durant v. Kaufman, 24 Iowa, 194; Langworth v. Pea: 
18 id. 86; 8. . 16 id. 271; Fulton v. a a id. 
Buel v. Ball, 20 id.; O'Hare v. Dub d. 144; Deeds v. 
Sanborn, 26 id. 419; "Deiman v. Fort aleon. 90 1d bee. The 
latter case contains a — of all the Lowa cases. 

(3) Buell v. Ball, 20 Iowa, 282; affirmed, 22 id. 144, and 
especially in Deeds v. Sanborn, 28 id. 419. 

i Cheany v. Hooser, 9 B. Mon. 330; Sharp’s Ev’r v. Dun- 
avan, 17 id. 223. 

v9 ve FY eg v. Southgate, 15 B. Mon. 491; Bradshaw 


“© Wells v. City of Weston, 22 Mo. 385. 





certain highways in the towns of Yonkers and East 
Chester, the expense to be paid by a sale of bonds of 
those towns, which were to be issued by the town super- 
visor and clerk, upon the requisition of the commis- 
sioners. The act was held valid. Church, J., delivering 
the opinion of the court, says: ‘“*The making and 
improvement of public highways, and the imposition 
and collection of taxes, are among the ordinary sub- 
jects of legislation. The towns of the State possess 
such powers as the legislature confers upon them. 
They are apart of the machinery of the State govern- 
ment, and perform important municipal functions, 
which are regulated and controlled by the legislature. 
The legislature, in substance, directed certain high- 
ways to be made and constructed in the town of 
Yonkers, and imposed a tax upon the town to pay the 
expenses of the work. The bonds to be given are 
town bonds ; they are to be issued by town officers, 
and the tax to pay them is imposed upon the property 
of the town. If the legislature may authorize the 
town to incur this debt, why may it not direct it to be 
done ? As a question of power, lam unable to find 
any restriction in the constitution. Itis not within 
the judicial province to correct all legislative abuses. 

“That local expenditures and improvements should, 
in general, be left to the discretion of those immedi- 
ately interested, is manifestly just, and is in accordance 
with the theory of our government. But when the 
power is conceded, we have no right toinquire into 
the motives or reasons for doing the particular act. If 
the object of the expenditure was private, or if the 
money to be raised was directed to be paid toa private 
corporation, who were authorized to use the improve- 
ments for private gain, the question would be quite 
different; and in this respect there is a limit, beyond 
which legislative power cannot be legitimately exer- 
cised. Here the purpose is confessedly public.’’(7) In 
Illinois, where there is an express provision of the con- 
stitution limiting tbe legislature in the grant of taxing 
power to the corporate authorities of the municipality 
alone, the court, in passing upon this provision, express- 
ly reserved the question as to whether there might not 
arise cases where the legislature could act directly 
upon the persons and property of the municipalities 
for certain burdens proper to be borne by these 
localities, whether they consented thereto or not.(8) 

§ 36. Where consent of municipality required. Where 
a city was authorized by act of legislature to improve 
its harbor at an expense not to exceed $100,000, to 
be raised by city taxation, a contract was made for 
a larger amouut, and a subsequent act of the legislature 
ratified the contract. It was held, that this curative 
act was not sufficient, proprio vigore, withuut evidence 
that such act was procured with the assent of the cor- 
poration, or had been subsequently acted upon or con- 
firmed by it, to make the contract obligatory upon the 
corporation. (9) So, it has been held in the same State 
that the legislature cannot direct a subscription by a 
municipality to a railroad or other private corporation 
without the assent of the municipality, (10) nor confer 
upon cities and towns the power to raise money by 





(7) People ex rel. v. , 46 N. Y. 401, 405-6. 

(8) People v. Mayor of icago, “J Til. 5s - | ae 30; Darling- 
ton v. Mayor of New York, 31 N 1. An = 
authorizing damages to property by ant be Tbe imposed u 
municipality where riot occurred. State v. Tappan, 29 ” 
672. Point reserved as to authority of legislature to com- 
pel mapatee mw | to make oP eremen for a strictly 
punts munic a th purpose. . 29 Wis. 4 

Milwasikee, 13 Wiss 37-46. 


of 
<lo) Tfals v. ills v. Chariton Pr, et al., 29 Wis. 411, 413-14. 
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taxation for purpose of paying bounties to soldiers in 
the late war, unless voluntarily imposed by a major- 
ity of the citizens thereof, or by consent of the muni- 
cipality evidenced in the same maunuer. (11) 

Most of the cases in which subscriptions to inter- 
nal improvement companies, or donations, have been 
held valid proceed upon the supposition that the 
municipality bas consented to the subscription or 
donation. (12) While other cases, which hold such sub- 
scriptions or donations invalid, claim that the assent 
of the municipality in no way affects the question — 
that it is one of the powers of the legislature. (13) In 
the language of Judge Cooley in the case last cited. 
“*the power to impose such taxation, if existing at all, 
could not come from, and was not aided by, the 
municipal votes. The legislature has the same power 
to- impose taxes without their assent as with it. 
The authority must come from the plenary power of 
the legislature over the whole subject of taxation, 
which it would exercise upon the muuicipalities in its 
discretion.” 

§ 37. When action of municipality not compulsory. 
An act providing for the appointment of an agent of 
the town by the county commissioner, with power to 
purchase liquors on the credit of the town, and to sell 
the same for certain specified purposes, and account 
for, aud pay over, the proceeds, the town not having 
consented to the appointment, or ratified the contract, 
was held unconstitutional, on the ground that the 
legislative power over municipal corporations is not 
supreme, and does not include the power of compel- 
ling them to enter into contracts of a private char- 
acter, although such contracts would conduce to the 
public good by enabling the government to suppress 
tratlic in intoxicating liquors. (14) So a mandatory 
statute, compelling a town or other municipal corpora- 
tion to becume a stockholder in a railroad or other 
corporation, by exchanging its bonds for stock upon 
the terms prescribed by the statute, is unconstitu- 
tional. (15) The case is distinguished from People v. 
Flagg; (16) ** the act in that case was the mere exercise 
of the unquestioned power of the legislature to deter- 
mine what highways should be constructed, and of the 
taxing power in providing means to defray the expense 
incurred in their construction. But it is said in the 
opinion that, if the object of the expenditure be 
private, or if the money to be raised was directed to 
be paid to a private corporation, which is authorized 
to use the improvement for private gain, the ques- 
tion would be quite different, and in this respect there 
is a limit beyond which legislative power cannot 
legitimately be exercised. It is manifest that the 
question presented in the present case was not deter- 
mined in that, unless it shall be further held that a 
railroad, owned and controlled by a corporation and 
operated by it for the benefit of its stockholders, is a 
public highway in the same sense as the common roads 
of the country ;"(17) and in another part of the opinion 
it is said: “But the exercise of the taxing power, 
either general or local, for this purpose, is altogether 
different from compelling a town to take stock in the 





11) State ex rel. v. Tappan, 29 Wis. 672; cases of Guilford 
B, Supervisors of Ghenatee. County, 13 N. Y. 143, Brewster v. 
Syracuse, 19 id. 116, and Litchfield v. Vernon, 41 id. 141, dis- 


approved. 
12) Authorities in § 15, ante. 
bia) vy. Bail, 20 Lowa, 282, 289; People v. State Fr. or Bay 
City v. State Fr., 23 Mich 503. 
¢ — v. Town 9 Le ph, 31 Vt. 226. 
(15) v. . X. 
i) Id., Grover, J., p. 139. 
7) Id., Grover, J., p. 142. 





corporation without its consent, and, to that extent, 
engage in the business of common carrier. I| think 
it would not be claimed that a town could be com- 
pelled to become a stockholder in a banking or manu- 
facturing corporation, although it appeared that the 
particular corporation would largely promote the 
public interest where the business was conducted. 
Such legislation could only be sustained by holding 
the power of the legislature supreme over municipal 
corporations for private as well as public purposes. 
Upon principle and authority, I think it is not as to 
the former, although it is as to the latter. The test 
is whether the purpose to be effected is public or 
private. If the former, a mandatory statute is valid. 
If the latter, it is not within the province of the legis. 
lature and the act is therefore void.’ (18) So donations 
are held not compulsory by some of the courts. (19) And 
in Michigan that the legislature can neither compel, 
nor empower, municipalities to make subscriptions or 
donations to railroads, to be raised by taxation. Nor 
can a State compel State scrip to be received in pay- 
ment of county, school and district taxes; it is not 
money; creditors-of the subdivisions cannot be com- 
pelled to receive it in payment of their debt. (20) 


———_-__—_. 
COURT OF APPEALS ABSTRACT. 
APPEAL. 


This was an appeal from an order of the general term, 
dismissing an appeal from an order of the special term 
giving plaintiif leave to bring an action upon a judg- 
ment ina foreclosure suit between the same parties 
for an alleged deficiency upon the sale. Held, that as 
the order of the special term affected a substatitial 
right, the appellant was entitled to have it reviewed 
by the general term, although it involved questions 
of discretion; and the refusal of the latter to enter- 
tain the appeal and pass upon the merits was error, 
and is reviewable here. Hanover F. Ins. Co. v. Toin- 
linson. Opinion by Rapallo, J. 


NEGLIGENCE. 


1. Master and servant: injury to employee on railroad 
train. — This action was brought to recover damages 
for the death of plaintiff's intestate, alleged to have 
been caused by the negligence of defendant. The 
deceased was a brakeman in defendanc’s employ ; le 
was employed upon a freight train, which left Albany 
at 4:30 a. M. of December 4, 1871. In this train there 
were twelve cars and two brakemen, besides the con- 
ductor. Another freight train had been sent out 
three or four minutes before the train the deceased 
was on,and a third sent out three or four minutes 
after his train. ‘he first train cousisted of seventeen 
or eighteen cars, and had two brakemen and a eonduc- 
tor. When it had reached Schodack, it broke in two by 
the giving way of a pin or shackle ; eleven cars were 
detached. On these cars there was one brakeman, and 
while he was setting the brakes, the second train rau 
into them, and the deceased was injured so that he 
died three days after. There was evidence given that 
three was the usual number of brakemen for trains of 
seventeen cars; that it was common for trains to break 
in two; that such trains frequently wet out with twu 
brakemen, and that the deceased had gone on such 

(18) Sweet v. Hulbert, 51 Barb. 312; State v. Tappan, 29 Wis 
672; Whiting v. The Sheboyyan & Fond du Luc kK. 22., 25 
Wis. 107, 196-97. 

oD People v. States 23 Mich. 499, 502. 

Wells v. Cole, 27 Ark. 608. 
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trains. No time-table was produced upon the trial, 
and no evidence was given as to any regulations of the 
defendant in regard to starting the trains, or by what 
or whose authority they were started; and it did not 
appear that any agent or officer was intrusted with 
any general authority or discretion upon the subject. 
At the close of the evidence, defendant’s counsel 
moved for a nonsuit, which was denied. Held, error; 
that plaintiff failed to establish negligence on the part 
of defendant, as it might have prescribed proper and 
safe rules which were violated by a fellow-servant with 
the deceased, and this was to be presumed in the ab- 
sence of proof to the contrary; that the defendant was 
not liable, therefore, for negligence in the observance 
or disobedience of regulations as to the running or 
starting of the trains on the part of its employees, in 
the absence of proof of other negligence. The court 
refused to charge that plaintiff could not recover if 
the deceased knew that trains were sent out with sev- 
enteen or more cars and only two brakemen, and he 
had always gone on such trains, even if the injury or 
death was caused by the absence of one brakeman. 
Held, no error; as it did not appear that deceased 
kuiew that the first train had only two brakemen, or 
that the accident happened because there were only 
two. Flikev. B.& A. R. R. Co. distinguished. Rose, 
Admvr’a, tic., v. B. & A. R. R. Co. Opinion by John- 
son, J. 

2. Explosion on steamboat,— This action was brought 
to recover damages for injuries to plaintiff, occasioned 
by the explosion of the boiler upon defendant’s steam 
ferry-boat, the Westfield, which plied between New 
York city and Staten Island. It appeared that plain- 
tiff took passage for Staten Island on said ferry-boat 
on July 30, 1871. It was then lying at its dock in 
New York, with steam up ready to start, but while 
still lying there its boiler exploded and plaintiff was 
injured. Plaintiffs fare was paid. The case was 
tried before a referee, who found, among other things, 
that the immediate causes of the explosion were a pres- 
sure of steam of not less than twenty-seven pounds to 
the square inch, and a weakness of the boiler caused by 
a longitudinal crack or cracks which extended through 
the iron plate or shell, which defect was latent, and its 
existence unknown to defendant. That in the June 
previous said boiler had been tested with a hydrostatic 
pressure of thirty-four pounds to the inch, and that a 
certificate, under § 43, 16 U.S. Stat. at Large, 440, was 
given by the government inspectors, allowing the use 
of twenty-five pounds of steam pressure to the inch. 
That the boiler was nine years old and required 
greater care and caution in its management on that 
account, and that defendant, by its engineer, was 
guilty of negligence in allowing a pressure of steam 
in excess of the amount justified by the previous test 
and certificate. That plaintiff was on the boat simply for 
recreation, and that when the accident occurred 
defendant sustained to plaintiff the relation, and was 
charged with the obligations, of a carrier of passengers. 
Held, that although plaintiff was traveling in violation 
of the Sunday law (1 R. S. 628, $70), defendant owed him 
the same duty of care as if he were traveling lawfully, 
and was responsible for a failure to perform it. That 
the engineer having used a greater pressure of steam 
than that allowed by the inspector’s certificate, 
this was a violation of section 43 of the act of 1871 (16 
U. S. Stat. at Large, 440), for the better protection 
of the lives of passengers on board of vessels propelled 
by steam, and rendered defendant liable. That the 





inspectors are not authorized to adjust the safety 
valves so as to admit of a greater pressure upon the 
boiler than the certificate allows to be used, and the 
fact that they have done so was no defense to an action 
for an injury occasioned thereby. The act of 1851 
(9 U. S. Stat. at Large, 635), limiting the liability of 
shipowners, does not affect the liability imposed by 
said section 43. An action to enforce the liability im- 
posed by said section 43 is properly brought in the 
Supreme Court of this State. Carroll v. S. I. R. R. Co. 
Opinion by Andrews, J. 
PLEADING. 

Complaint in ejectment: joinder of causes of action and 
parties.—This was an action of ejectment. It appeared 
from the complaint that the plaintiffs each claimed the 
whole of the land in question by a title hostile to that of 
theother. Defendant, the party in possession, demur- 
red to the complaint uponthe grounds that it did not 
state facts sufficient to constitute a cause of action, 
that two causes of action were improperly united, and 
that there was a defect of parties plaintiff. The 
special term granted an order sustaining the demurrer, 
which order was sustained by the general term. Held, 
no error; that the rules prescribed by section 167 of 
the Code, governing the joinder of causes of action, 
are applicable as well to actions of ejectment as to 
other actions. Also held, that it was immaterial 
whether the complaint set forth the opposing titles 
in one or in separate courts; it was defective in either 
case. 

It seems that if the provision of the Revised Statutes, 
in reference to parties plaintiff in ejectment, were 
still in force (2 R. S. 304, § 11), it would not sustain a 
complaint in which two such opposing claims were 
joined, in the absence of a count alleging a joint-title 
in the plaintiffs. Hubbell et al. v. Lerch. Opinion by 
Rapallo, J. 

—_———_>——__——— 


RECENT ENGLISH DECISIONS. 
FRAUDS, STATUTE OF. 


29 Car. 2, c. 3, 8. 4: interest in land: collateral agree- 
ment.— Declaration that the plaintiff and defendant 
had been negotiating for the letting by the defendant 
to the plaintiff of a messuage, together with the use 
of the furniture therein, and the plaintiff objected to 
become tenant on the ground that the messuage was 
in imperfect repair and insufficiently furnished; that 
the defendant, in order to induce, as he in fact did 
thereby induce, the defendant to become forthwith 
tenant to him of the messuage, without requiring the 
defendant to do any repairs or sending additional 
furniture into the same previously to the creation of 
the tenancy, verbally promised the plaintiff that he 
would, within a reasonable time after the creation of 
the tenancy, do such repairs and send additional 
furniture into the messuage; and thereupon, after- 
ward, in consideration that the plaintiff, at the re- 
quest of the defendant, had so forthwith become ten- 
ant to the defendant of the messuage without requir- 
ing the defendant to do any such repairs or to send 
into the messuage any such additional furniture, the 
defendant promised the plaintiff that he would, within 
a reasonable time, do such repairs and send such addi- 
tional furniture into the messuage. Averment of con- 
ditions precedent. Breach, that the defendant did 
not perform his last-mentioned promise. Held, on 
demurrer, that the agreement declared on did not re- 
late to an interest in land, within section 4 of the stat- 








12 





THE ALBANY LAW JOURNAL. 














ute of frauds (29 Car. 2, c. 3); and an action could be 
maintained upon it, though notin writing. Angell v. 
Duke, L. R., 10 Q. B. 174. 

INNKEEPER. 

Lien: piano.— A went to the defendant's inn and 
stayed there with his family for some time; he took 
with him to the inn a piano as his own, which he had 
hired of the plaintiff. A having left the inn in debt 
to the defendant, the defendant claimed as against 
the plaintiff to detain the piano by virtue of his lien 
as innkeeper. Held, affirming the decision of the Court 
of Queen’s Bench, that, whether the defendant as inn- 
keeper was bound to take in the piano or not, having 
done so he had a lien upon it. Threefall v. Borwick, 
L. R., 10 Q. B. (Ex. Ch.) 210. 

LICENSE. 
_ Wine and beer amendment act, 1870 (33 & 34 Vict., 
c. 29), 8. 14: license to sell spirits by retail: ‘* any per- 
son convicted of felony:’’ retrospective operation of 
stutute.— By 33 & 34 Vict., chapter 29, section 14, 
“every person convicted of felony shall forever be dis- 
qualified from selling spirits by retail, and no license 
shall be granted to any person who shall have been so 
convicted; and if any person, after having been so 
convicted, shall take out or have a license, the same 
shall be void to all intents and purposes; and every 
person who, after having been so convicted, shall sell 
spirits by retail, shall incur the penalty for doing so 
without a license. Held (by Cockburn, C. J., and 
Mellor and Archibald, JJ.; Lush, J., dissenting), that 
the section applied to a person convicted of felony 
either before or after the act passed; and that licenses 
held by a person convicted before the act became void 
on the passage of the act. The Queen v. Vine, L. R., 


10 Q. B. 1%. 
NEGLIGENCE. 


Contributory negligence: railway bridge.— The plain- 
tiffs, colliery owners, had a siding adjoining the de- 
fendants’ line, which was crossed by a bridge, and on 
to which the defendants were in the habit of convey- 
ing the plaintiffs’ empty trucks from their line, the 
plaintiffs removing them as they thought fit. The de- 
fendants were accustomed to bring such empty trucks 
along their main line at any hour by day or night, and, 
without notice to the plaintiffs, to shunt such trucks 
on to the siding and leave them there to be disposed 
of by the plaintiffs. One Saturday evening, after 
working hours, the defendants brought on to the 
plaintiffs’ siding and left there trucks of the plain- 
tiffs, one of which was loaded with a broken truck 
to such a height that it would not pass under the 
bridge. More than twenty-four hours afterward, but 
before work was resumed at the plaintiffs’ works, the 
defendants, after dark, pushed on to the siding other 
trucks of the plaintiffs which pushed the loaded truck 
up to the bridge, by which means the further progress 
of the train of trucks was checked. The engine- 
driver, believing that the obstruction was caused by a 
break, drew back the engine, avd gave with it such a 
push to the train that the loaded truck knocked duwn 
the bridge. In an action for the damage so done, the 
jury found that the plaintiffs were guilty of contribu- 
tory negligence in not removing the loaded truck. 
Held, by the majority of the Exchequer Chamber 
(Denman, J., dissenting), reversing the decision of the 
Court of Exchequer, that there was evidence of con- 
tributorv negligence to go to the jury. Radley v. Lon- 
don and Northwestern Railway Company, L. R., 10 Ex. 
(Ex. Ch.) 100. 





NEGOTIABLE INSTRUMENT. 

Foreign scrip issued by agent in England.—Scrip 
issued in England by the agent of a foreign govern- 
ment, by which the holder is to be entitled, on pay- 
ment of the installments, to delivery by the agent of 
definitive bonds of the foreign government on their 
arrival in this country, is negotiable, and passes by de- 
livery to a bona fide holder for value without title. 
Goodwin v. Robarts, L. R., 10 Ex. 76. 


—_—>____——. 


BOOK NOTICE. 


A Treatixe on the Law of Homicide in the United States. By 
Francis Wharton, LL. D. Philadelphia: Kay & Brother, 


to. 

HE treatise of Dr. Wharton on the Law of Homicide 

has been a standard work ever since its first publica- 
tion in 1855. In fact, all the author's numerous legal 
works have enjoyed a patronage and a reputation second 
to none. Dr. Wharton has enriched legal literature not 
only by the sterling worth of his contributions, but 
also through the fertility of his powers of expression. 
He has done more than any other American law writer 
in broadening and deepening the nomenclature of the 
law, and has introduced into his works many terms 
borrowed from philosophical and scholastic sources. 
He has thus, without producing that confusion or 
uncertainty which usually attends the transfer of terms 
from one department of literature and expression to 
another, so enlarged the vocabulary of the lawyer that 
the language of the law can no longer be reproached 
with barrenness. In dignity, variety and richness of 
style in treating the driest subjects Dr. Wharton's legal 
works are unequaled by those of any modern writer. 
Something is due to the philosophical character of the 
subjects which he has chosen, and more is, doubtless, 
due to his habit of mastering other sciences besides bis 
own, and of studying the laws of expression from a 
high and commanding position. In some respects he 
reminds us of the works of the continental authors. 
Take the second section of the present work, which 
reads thus: ‘‘So far, however, as this definition ’’ (of 
murder) * is distinctive, it is inconclusive. Murder is 
distinguished from other kinds of killing by the condi- 
tion of malice; but malice is a term which requires, as 
will be seen in the next chapter, peculiar exposition 
and limitation.” In the frequent use of such words as 
“distinctive,” “inconclusive,” “exposition”? and 
“limitation” in the relations in which they are here 
used, the autbor shows his preference for words derived 
from the Latin, and his acquaintance with the litera- 
ture of the civil law. A very fair illustration of the 
style of Dr. Wharton may be found in the following 
passage, in section 8, touching upon the subject of 
* negligent homicide ”’: 

‘We can conceive of a population so exclusively de- 
pendent on a particular tire alarm, that the non-sound- 
ing of such an alarm might be treated as the juridical 
cause of the spreading of the fire. But this is not ordin- 
arily the case, a fire alarm being one of many modes of 
communicating the fact that a fire exists. So with 
regard to anticipated wrong by third parties. Certain 
functionaries exist who are exclusively charged with 
the issuing of warrants for the arrest of persons from 
whom wrong may be expected; and if these function- 
aries neglect to du their duty, they are indictable. 
Private individuals may intervene, in the first instance, 
as prosecutors, but they are not forced to do so by law, 
and no private person is punished by criminal prosecu- 
tion for not criminally prosecuting another. The rea- 


son, to ascend to the general principle, is this: no one, 
unless exclusively charged with the office of giving 
notice of danger, is indictable for failure to give notice, 
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because (1) such failure, while it may be the condition, 
is not the — cause of the subsequent injury ; and 
because, (2) were default in making such warnings pun- 
ished penally in private individuals, every person would 
be compelled by law to devote himself to watching all 
other persons and things.” 


The above is a fine specimen not only of the style, but 
of the philosophy which characterizes the author’s 
works. 

The second edition of this treatise was necessitated 
by the ‘‘ changes which the last few years have wrought 
in the juridical conception of the law of homicide,” and 
which “are so fundamental that it is proper not only 
that they should be correctly recapitulated, but that 
they should be fully discussed.’’ Dr. Wharton men- 
tions seven important particulars in which modifica- 
tions have been made in this law through a more in- 
telligent psychology and a more humane jurispru- 
dence. There has been a marked tendency within 
the past thirty years to treat malice and intent as in- 
ferences of fact, and not as presumptions of law; 
there has been a division and sub-division of the kinds 
and degrees of insanity; there has been an attempt to 
adopt, as the test of ‘‘apparency of danger,”’ in cases 
of self-defense, the perceptions, not of an ‘* ideal reason- 
able man,” but of the defendant himself. These aspects 
in criminal jurisprudence are treated with that con- 
summate philosophical and legal ability for which the 
author is distinguished. 

In section 669, in treating of the ‘‘ Presumption of 
Intent,’’ Dr. Wharton uses this vigorous and scholarly 
language : 

‘It is true that we hear occasional utterances, as in 
Massachusetts, of the old doctrine, that malice is to 
be presumed from the mere act of killing; but where- 
ever this is done, it is followed by the admission that 
when the facts of killing are proved, then the malice 
is to be inferred from the facts. Now, as the facts of 
killing are always proved, the idea of abstract malice 
being presumed from abstract killing, has no applica- 
tion to the cases before the court. It is a speculation, 
like the speculations of the old School-men, from whom 
it is taken, based on the supposition that there are ab- 
stract generic phenomena (e. y., an abstract horse with 
abstract predicates); speculations which roam over 
all creation without possibly touching any particular 
real case. Should, however, the judge make the propo- 
sition, not speculative but regulative — should he di- 
rect the jury to discard all the facts of the case and to 
infer malice as a presumption of law from the act of 
killing — this is error.” 


In the course of the discussion the author carries us 
through many regions of speculation and ratiocina- 
tion which are seldom found in a law book. While we 
cannot always agree with his conclusions, yet we are 
impressed with the depth and variety of his learning 
and research, and the force and beauty of his reason- 
ing. It is often charged that Dr. Wharton's books are 
not sufficiently practical for the average lawyer. But 
this is a mistake. In this volume, as in those in other 
branches of law, he furnishes all the practical informa- 
tion required; but he goes further and sets forth the 
philosophy of the law, thus conveying the idea to a 
superficial observer that his treatment is too specula- 
tive to be useful. The lawyer, however, who does not 
care to examine the remotest sources and deepest rea- 
sons of the law, may omit the philosophical portions 
of Dr. Wharton’s works and still find every thing of 
so-called utility which is desirable. 

It is a matter of congratulation that the author has 
deemed it advisable to present this second edition of a 
work which will continue to be a monument to him- 
self and a guide to the profession. 





CORRESPONDENCE. 


RIGHTS OF RAILROAD PASSENGERS. 
Editor of the Albany Law Journal: 


An important question of law was decided by the 
Court of Appeals in the case of Townsend v. N. Y. 
C., etc., R. R. Co., 56 N. Y. 295, but a new trial having 
been ordered the same case came up again before the 
Supreme Court at general term (6 N. Y. Sup. Ct. 495), 
where the same question was decided differently. The 
facts of the case were briefly these: The plaintiff pur- 
chased a ticket at Sing Sing for Rhinebeck; the con- 
ductor took up his ticket before the train arrived at 
Poughkeepsie, where that train stopped; the plaintiff 
and other passengers got out and waited at the sta- 
tion until the arrival of the next train going north to 
Rhinebeck. Upon the arrival of this train the plain- 
tiff got on board; the conductor asked him for his 
ticket; the plaintiff told him that he had purchased 
a ticket from Sing Sing to Rhinebeck, which the con- 
ductor of the other train had taken and had not given 
back to him; some of the passengers told the con- 
ductor that the plaintiff had had such a ticket. The 
conductor told the plaintiff that it was his duty in 
case he had no ticket to collect his fare, and that the 
other conductor would make it right with him. The 
plaintiff refusing to pay fare, he was ejected from the 
car ata regular station. This action was brought to 
recover damages for being wrongfully ejected. Gro- 
ver, J., delivered the opinion of the court: ‘ The 
question in this case is, whether a wrongful taking of 
a ticket from a passenger by the conductor of one 
train exonerates him from compliance with the regu- 
lation in another train, on which he wishes to proceed 
upon his journey. I am unable to see how the wrong- 
ful act of the previous conductor can at all justify the 
passenger in violating the lawful regulations upon 
another train. For the wrongful act in taking his 
ticket he has a complete remedy against the com- 
pany. The conductor of the train upon which he 
Was, was not bound to take his word that he had 
a ticket showing his right to a passage to Rhine- 
beck, which had been taken up by the conductor of 
the other train. His statement to that effect was 
wholly immaterial, and it was the duty of the con- 
ductor to the company to enforce the regulation, as 
was rightly held by the trial judge, by putting the 
plaintiff off, in case he persistently refused to pay fare. 
The question is, whether under the facts found by the 
jury, resistance in the performance of this duty was 
lawful on the part of the plaintiff. If so, the singular 
case is presented, where the regulation of the com- 
pany was lawful, where the conductor owed a duty to 
the company tu execute it, and at the same time the 
plaintiff had the right to repel force by force and use 
all that was necessary to retain his seat in the car. 
Thus, a desperate struggle might ensue, attended by 
very serious consequences, when both sides were en- 
tirely in the right, so far as either could ascertain. 
All this is claimed to result from tbe wrongful act of 
the conductor of another train, in taking a ticket 
from the plaintiff, for which wrong the plaintiff had a 
perfect remedy, without inviting the commission of 
an assault and battery by persisting in retaining a 
seat upon another train in violation of the lawful 
regulations by which thuse in charge were bound to 
govern themselves. * * * No one hasa right to 


resort to force to compel the performance of a contraet 
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made with him by another. He must avail himself of 
the remedies the law provides in such case. This rule 
will prevent breaches of the peace instead of produc- 
ing them; it will leave the company responsible for 
the wrong done by its servants without aggravating it 
by a liability to pay thousands of dollars for injuries 
received by an assault and battery, caused by the 
faithful efforts of its servants to enforce its lawful 
regulations.” 

Learned, P. J., delivered the opinion of the court at 
general term, and said: “ The defendants contracted 
with the plaintiff to take him from Sing Sing to 
Rhinebeck. They gave him a ticket which he was to 
show in the cars when requested, and to surrender to 
them on demand. After he had traveled for some 
distance they required him to surrender his ticket, 
and he did so. They then requested him to show it, 
ahd, as he could not do this, they put him off the cars. 
* * * To require a passenger to show a ticket may 
be reasonable, but a company cannot require a pas- 
seuger to comply with a regulation, compliance with 
which they have themselves prevented.’”’ This may 
be true as a general proposition, but is it applicable to 
the facts of this case? Though the former conductor 
wrongfully took up the plaintiff's ticket, was he thereby 
prevented or excused from complying with a regula- 
tion in another train? Judge Grover’s opinion is, 
that the plaintiff was bound to comply with such reg- 
ulation or pay his fare, and that the company was lia- 
ble, not for ejecting him, for such ejectment was right- 
ful, but for wrongfully taking up his ticket. But 
Judge Learned is of a different opinion: ‘‘ Nor can it 
be said that the act of the conductor in taking up the 
ticket was wrongful toward the passenger. The com- 
pany might take up its tickets whenever it chose. But 
they could not, by so doing, acquire the right to refuse 
to transport the passenger.’’ The first and principal 
question in the case is, whether the act of the con- 
ductor in ejecting the plaintiff from the car was wrong- 
ful. If such act was wrongful, the conductor would 
be personally liable; but to hold that the act of the 
eonductor was wrongful, and consequently to impose 
upon him a personal liability would, under the cir- 
cumstances of the case, be manifestly unjust and op- 
pressive. To hold a conductor liable in such a case, 
would be to hold one servant personally liable for the 
wrongful act, neglect or default of another; to require 
one conductor, in order to protect himself from per- 
sonal liability, to accept a passenger’s word that he 
had a ticket but the conductor of the other train took 
it up. It is clear that, so far as the conductor himself 
was concerned, his act was rightful. Though such act 
was rightful as regards the servant, would it be wrong- 
ful as regards the company? Now, if the plaintiff was 
rightfully ejected, and the cause thereof was the act 
of the former conductor in taking up his ticket, was 
not such act wrongful toward the plaintiff? Or, if a 
passenger is compelled to pay his fare again to another 
conduetor, and the cause thereof is the act of the 
former conductor in taking up his ticket when he 
should not have taken it up, is not such act wrongful 
toward the passenger? And in a proper case, would 
not the law allow exemplary damages? 

“It follows,” as was said by the Court of Appeals, 
“that if the plaintiff was entitled to a passage on the 
car in question, without the payment of any addi- 
tional fare, his ejection therefrom was unlawful. 
Hamilton v. Third Ave. R. R. Co., 53 N. Y. 25. That 
case seems to be closely analogous to the present.”’ 





But that case is distinguished by Judge Grover, on the 
ground that there the conductor, in reply to the pas- 
senger, assured him that he did not need any transfer 
ticket, that if he came from the other car he could go 
on board this car, and afterward ejected the passenger 
because he had no ticket. 

The Supreme Court is sustained by the following 
cases, which are not referred to by the court, viz.: 
Pitisburg, etc., R, R, Co. v. Hennigh, 39 Ind. 509; 
Palmer v. Railroad, 38. C. (N. 8.) 580. 


BuFFALO. F, P. M. 


ADJOURNMENTS IN KANSAS. 
Topeka, Kansas, June 26, 1875. 
Editor of the Albany Law Journal: 

In civil cases, in this State, before justices it is pro- 
vided, Sec. 81, page 794 of the General Statutes, that a 
“trial may be adjourned upon the application of either 
party, without the consent of the other, for a period 
not exceeding thirty days, as follows: The party asking 
the adjournment must, if required by his adversary, 
prove by his oath, or otherwise, that he cannot, for 
want of material testimony, which he has been unable 
to procure, safely proceed to trial.”” No description of 
the testimony is required. Usually the defendant files 
his affidavit, substantially in the language of the 
statute. Especially is this the case when he has no 
defense and only desires delay. In ninety-nine cases 
in every hundred he has made no attempt to procure 
his testimony or prepare for trial, but has relied upon 
obtaining a continuance. In brief, and I regret to 
say, in truth, these affidavits, as a rule, are false and 
frivolous. Yet our lawyers have construed the statute 
above quoted to give the justice no discretion, or the 
opposite party any right to inquire into the character of 
the testimony which, it is claimed, is material and 
could not be procured! This evil has grown to such 
proportions that itis impossible to proceed with any 
case, in which there is no defense, without this delay. 
Now if this construction of the statute quoted is 
sound, there can be no doubtamong men of common 
sense that the statute itself is dangerously unsound. 
Therefore, your opinion of our’ construction is 
material. Very Truly, 

J. V. ADMIRE. 


{Our opinion is that your construction is wrong, and 
that a justice should be satisfied, before granting an 
adjournment, of the good faith of the application, or 
in other words, of the materiality of the absent testi- 
mony — not from the ipse dixit of the applicant, but 
from a description of the testimony expected. The 
language of the statute in this State (2 R. S. 469) is sub- 
stantially the same as that quoted above, and the con- 
struction put uponit is directly opposed to that put 
upon the Kansas statute by the Topeka lawyers.— Ep. 


A. L. J.J 
a 


COURT OF APPEALS DECISIONS. 
HE following decisions were handed down in the 
New York Court of Appeals on Friday, June 25, 
1875: 

Motion granted—Wentzler v. Aldrich. —— Ap- 
plication denied—Smith v. Nelson.—~ Judgment 
affirmed, with costs—Cole v. Miles; Coleman v. 
Shattuck; Mullaly v. The Mayor, etc.; Krekeler v. 
Ritter; Pellman v. The Mayor; The Excelsior Sav- 
ings Bank v. Campbell; Same v. Same; Macy v. Nel- 
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son.—Judgment reversed and new trial granted, 
costs to abide event — Brennan v. The Mayor.—— Or- 
der affirmed, with costs—In the matter of John D. 
Voorhis.—-Order of general term reversed and judg- 
ment for plaintiff on verdict, with costs — People ex 
rel. Hogan v. Flynn; People ex rel. Loutrel v. McCabe. 
— No. 76.—The Railway Passenger Associated Com- 
pany v. Warner—argument resumed and concluded. 
— No. 72.—John Chapman, respondent, v. Charles J. 
Mills et al., appellants, and No. 229, Same v. Same, 
were argued together by A. J. Parker, of counsel for 
appellant, and of George F. Danforth, for respondent. 
— No. 94.— W. M. Loyd and another, respondents, v. 
William W. Burns, appellant — submitted.—— No. 95. 
— Miles Kent and others, appellants, v. Hector 8. Kent 
and others, respondents — argued by John W. Denning 
of counsel for appellants, and by J. J. Van Allen for 
respondents. 

The court took a recess to Tuesday, September 21, 
1875. 


—__+—_____ 
NOTES. 


HE law department of the Michigan University for 

the academic year just ended‘numbered 345 stu- 
dents. There were three ladies in attendance in this 
department. A vacancy caused by the temporary ab- 
sence of Hon. C. J. Walker has been filled by Prof. 
William P. Wells. Of the senior class in the depart- 
ment of literature, science, and arts, 63 studied inter- 
national law.—~ The Secretary of State has directed 
the corporation attorney of New York city to prose- 
cute certain individuals for refusing lawful informa- 
tion te the census enumerators.— The Central Law 
Journal states apropos of the remarks made by 
it in reviewing the trial of Lavitt Alley: ‘‘ Upon the 
propriety of inserting in an indictment a number of 
counts, describing the killing as having been done in 
different ways, a valued correspondent calls our atten- 
tion to Mark Twain’s form of indictment in the cele- 
brated trial in the Gilded Age. ‘The clerk then read 
the indictment, which was in the usual form. It 
charged Laura Hawkins, in effect, with the premedi- 
tated murder of George Selby, by shooting him with 
a pistol, with a revolver, shot-gun, rifle, repeater, 
breech-loader, cannon, six-shooter, with a gun or 
some other weapon; with killing him with a slung- 
shot, a bludgeon, carving-knife, bowie-knife, pen- 
knife, rolling-pin, car-hook, dagger, hair-pin, with a 
hammer, with a screw-driver, with a nail, and with all 
other weapons and utensils whatsoever, at the South- 
ern Hotel, and in all other hotels and places whereso- 
ever, on the 13th day of March, and all other days of 
the christian era whatsoever.’ ”’ 


Mr. Geo. W. Van Sicklen, of the New York bar, 
has prepared an American edition of Dame Juliana 
Berner’s quaint ‘“Treatyse of Fysshynge with an 
Angle, from The Boke of St. Albans,’’ which was first 
printed in 1496, by Wynkyn De Worde, and which is 
said to be not only the earliest and most curious essay 
upon the subject which has ever appeared in the Eng- 
lish language, but also to have been the text or model 
of rare old Izaak Walton’s famous treatise. Though 
not strictly a law book, we hope most lawyers will find 
’ it, during these summer days, more profitable and en- 
tertaining reading than any legal classic, as we are sure 
they will if they have a proper appreciation of that 





“dysporte in which a man joyeth without any re- 
pentance,”’ and which is “the very meane and cause 
that enducith a man intoa mery spyryte; whyche after 
the sayd parable of Salomon and the sayd doctrine of 
phisyk makyth a flourynge aege and a longe.”’ Mr. Van 
Sicklen has gotten out an equisite edition of the work, 
preserving all the quaintness of type and orthography, 
and has besides reproduced the illustrations of the 
original edition, which are certainly unique if not quite 
up to the demands of modern art. 


Senator Wm. B. Woodin, of the New York legislature, 
declines a banquet tendered him by members of the 
New York Chamber of Commerce in recognition of his 
services in procuring the amendment to the Court of 
Arbitration law. Senator Woodin, in speaking of the 
New York Court of Arbitration, says: * I congratulate 
you, gentlemen, upon the establishment upon a firm 
and enduring basis of the tribunal known as the Court 
of Arbitration. To the Chamber of Commerce belongs 
the credit of initiating (in this country at Jeast) this 
conciliatory method of determining controversies inci- 
dent to mercantile operations. The inherent merits of 
the system, its obvious necessity and practical advan- 
tage to the commerce of the country, as demonstrated 
in the brief period since its adoption in 1874, should 
have disarmed all opposition and secured the prompt 
acquiescence of the legislature. However, now that 
the tribunal is established upon a just and simple basis, 
I predict that it will grow in public favor and confi- 
dence, and that the vexatious and expensive litigations, 
heretofore a serious embarrassment in conducting im- 
portant commercial transactions, will seldom occur.” 
—tThe Richmond Enquirer states that the act of Hor- 
ace Greeley in bailing Jefferson Davis ‘is regarded as 
the sublimest episode in the Iliad of an honorable life.”’ 
—Judge Dillon arrived at Queenstown, Ireland, on 
the 14th ult. From thence he proceeds to London and 
the continent, and returns home about the Ist of 
November. 


A contemporary states that in Upper Canada admis- 
sion to the legal profession rests with the law society 
of that part of the Dominion. This society exercises 
the power of calling students to the bar as well as 
imparting professional education to them, and the first 
step toward admission to the profession there is to be 
admitted into the society as students, either as gradu- 
ates or in the junior class, and there are four kinds of 
examinations, preliminary, intermediate, for certifi- 
cates of fitness, and for call to the bar. All students 
are described as “‘ students at law.’’ University grad- 
uates in the faculty of arts are entitled to admission 
without service or examination. Once admitted into 
the profession, a Canadian lawyer can act in his pro- 
fession without restriction such as that which obtains 
in England.—An Australian newspaper has the fol- 
lowing: ‘A gentleman of the legal profession at one of 
the great mining centers, having spent a gaudy evening 
at a leading hotel, found the fresh air too much for him. 
Instead of reaching the bosom of his family, he gravi- 
tated to the lock-up, with the much-needed assistance 
of a servant of the Queen in full uniform. The lock-up 
keeper didn’t know him, and consequently couldn’t 
send for his friends to bail him out, as is frequently 
done by those tender-hearted officers of justice. So he 
was allowed to sleep until seven in the morning, when 
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he was aroused and asked his name, which he promptly 
said was ‘Johnson.’ He obtained soap, water and a 
elothes-brush, and was refreshed by a cup of tea. He 
then proposed to the lock-up keeper that the officials 
should walk beside bim to the police court. When the 
time came this was done, and by keeping the officer in 
earnest converse, it appeared as though the lawyer was 
engaged upon some business before the court, and when 
the name of Johnson was called, he calmly rose and 
said, ‘I appear for the prisoner, your worship.’ 
* What! ’ said the police magistrate, ‘do you deny that 
he was drunk?’ ‘Oh, no,’ he replied, ‘he was very 
drunk, but is very sorry for it.’ ‘ Five shillings, or six 
hours’ imprisonment,’ said the police magistrate. ‘I 
will pay his fine myself,’ said this ready-witted gentle- 
man, who in this instance showed that the man who 
is his own lawyer hasn’t always a fool for his client.’ 


The English law papers are taken with the idea of 
the New York Law Telegraph, and recommend its 
introduction into London. The Law Journal said 
recently, after describing the plan and modus operandi 
of the New York company, “ How long will it be 
before the profession in London has the advantage of 
a Law Telegraph Company; whenever that boon 
comes we shall owe a debt of gratitude to American 
ingenuity and enterprise.""—— The frequent meetings 
which the various law societies and the inns of court 
in England have, show that the organization of the 
profession in England is not only nominal but real. 
On the * Grand Day " of Trinity term the benchers of 
the Middle Temple entertained a large number of 
judges and other guests at dinner, including the Earl 
of Devon, Lord Hatherly, Lord Justice James, the 
Master of the Rolls, Sir James Hannen, Baron Bram- 
well, etc., etc. The day was also celebrated by Gray’s 
Inn, where the guests included the Lord Chief Justice 
of England, Vice-Chancellor Malins, Vice-Chancellor 
Hall, Justice Lush, Baron Amphlett, The Lord Advo- 
cate of Scotland, and the Solicitor-General for Ireland. 
— The studentship in Jurisprudence and Roman 
Civil Law, of 100 guineas, awarded by the Council 
ot Legal Education for 1875, was presented to Miles 
Walker Mattinson, a student of Gray’s Ina. 


The pensions for judicial services in Great Britain 
last year amounted to more than fifty-eight thousand 
pounds, and in Ireland to more than seventeen thou- 
sand pounds.——A son of the Duke of Argyle has joined 
the Middle Temple.—— The French are nothing if not 
witty. A French lawyer in making his will said, “I 
give all my goods to the idiots, the lunatics and the 
fvols of my native town.’’ One of the testamentary 
witnesses asked why he did thus. He replied, * It is 
from them that I have gained my fortune, and it is 
only just that I should return to them part which I have 
not spent myself..".—— There have been also a great 
many witty English lawyers. The Law Times relates 
the following of Lord Plunket: Lord Wellesley’s aide- 
dc-camp Keppel wrote a book of his travels, and called 
it his personal narrative. Lord Wellesley was quizzing 
it, and said, ‘‘ Personal narrative? What is a personal 
narrative? Lord Plunket, what should you say a per- 
sonal narrative meant?’’ Plunket answered, * My 
Lord, you know we lawyers always understand 
personal as contra-distinguished from real.”” Parsons 
was another Irish barrister of that day who was noted 
for his caustic wit. Lord Norbury on some circuit was 





on the bench speaking, when an ass outside brayed so 
loud that nobody could hear. He exclaimed, ‘ Do 
stop that noise!” Parsons said, ‘‘My Lord there is a 
great echo here.”” Somebody said to him one day, *‘ Mr. 
Parsons, have you heard of my son’s robbery?” ‘‘ No; 
whom has he robbed ?”’ 


The Irish Law Times says: “‘ In Manning and Bray’s 
‘History of Surrey’ we find the following strange 
story, with a voucher for its truth. In Newington 
church is buried Mr. Sergeant Davy, who died in 1870. 
He was originally a chemist at Exeter; and a sheriff’s 
officer coming to serve on him a process from the 
Court of Common Pleas, he civilly asked him to 
drink; while the man was drinking, Davy contrived to 
heat a poker, and then told the bailiff that if he did 
not eat the writ, which was of sheepskin and as good 
us mutton, he should swallow the poker! The man 
preferred the parchment; but the Court of Common 
Pleas, not then accustomed to Mr. Davy’s jokes, sent 
for him to Westminster Hall, and for contempt of 
their process committed him to the Fleet Prison. 
From this circumstance, and some unfortunate man 
he met there, he acquired a taste for the law; on his 
discharge he applied himself to the study of it in 
earnest, was called to the bar, made a sergeant, and 
was for a long time in good practice.’’—— Governor 
Tilden vetoed the bill entitled ‘* An act in relation to 
the State prisons and penitentiaries,’’ which provided 
for the reduction of sentences of imprisonment for 
life or for a period of twenty-five years and upward, 
to fifteen years. The governor, in referring to crimes 
punishable by long terms, says: ‘‘As a general rule 
persons guilty of these offenses are unfit ever again to 
associate with their fellows. A man who proposes to 
himself the commission of either of these felonies 
should have before him, as an element of his calcula- 
tions, the prospect of being forever immured within 
the walls of a prison. The terror of the law which 
now deters men capable, through revenge, passion or 
lust, of committing these crimes would be greatly 
lightened by a change which provides for their libera- 
tion even at the end of the long period of fifteen years. 
Even for the sake of promoting good order in the 
prison J cannot assent to an enactment which tends 
to lessen the just sense of the atrocity of these crimes 
or of the wickedness of those who commit them.”’ 


The Legal Gazette, in speaking of the statement of 
Judge Davis, that all the legal journals in the coun- 
try uphold his decision in sentencing Tweed, says: 
“Events have proved that the judge was mistaken. 
We have yet to learn of one that supports him. With- 
out exception we believe they have all condemned 
him,’’—— There is one colored man on the bench of 
the South Carolina Supreme Court, and about fifty 
colored men at the bar.— The New York World, 
sometime since, in speaking of the Court of Arbi- 
tration in that city, says it is gaining favor rapidly 
among the business men, and this fact is accounted 
for in the dispatch with which the business is con- 
ducted. As an instance, a case was brought before 
the court involving $1,500. Within a few minutes 
after the hearing the arbitrator gave his decision, and 
the defeated party immediately made out his check 
for the amount of the judgment. This put an end to 
the difficulty. 
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CURRENT TOPICS. 
HAT clause of the United States Constitution 
which forbids a State to levy any duty on tonnage, 
without the consent of congress, has been recently 
construed by the United States Circuit Court at 
St. Paul, Minnesota. An ordinance of the city de- 
clared that ‘‘every steamboat or other vessel which 
may land or anchor at or in front of any landing, 
wharf or pier within the limits of the city, shall, for 
each and every trip, be charged and shall pay the 
city the sum of four and a-half cents per ton.” 
The Northwestern Union Packet Company brought 
action to recover money paid under this ordinance. 
The principal question in the case was as to the con- 
stitutionality of the ordinance. The case of Cannon 
v. City of New Orleans, 20 Wall. 577, was followed, 
and the ordinance was held to be unconstitutional. 
Such a result could hardly have been avoided in 
view of the decision in Cannon v. City of New Orleans, 
where it was said that ‘‘ whatever more general or 
more limited view may be entertained of the true 
meaning of this clause of the constitution, it is per- 
fectly clear that a duty or tax, or burden imposed 
under the authority of the State, which is, by the 
law imposing it, to be measured by the capacity of 
the vessel, and is in its essence a contribution 
claimed for the privilege of arriving and departing 
from a port of the United States, is within the pro- 
hibition.” 


In Indiana marriage, as in many of the States, is 
a civil contract. Recently a couple were prosecuted 
for fornication, when it appeared that they had 
married themselves in the presence of witnesses. 
But one of the chief grounds of the prosecution was, 
that the marriage was not intended to be permanent 
—an inference derived from the following clause in 
the matrimonial agreement: ‘‘ Whereas the courts of 
law have decided that marriage is a civil contract, 
and governed by the same rules as all other contracts, 
therefore, we hereby agree that this contract exist 
and be in force during our physical lives, provided 
our mutual love and natures blend as now, but to 
terminate without prejudice by the wish of either 
party if love shall ever cease to be mutual, which 
event we trust and believe never will occur.” The 
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prosecution urged that the conditional character of 
this agreement showed that neither party believed 
the marriage legal. But the court was of the opin- 
ion that it did not show that either party believed 
the marriage illegal, although it showed ignorance 
of what courts of law had decided. The conclusion 
reached was, that the parties contracted a valid 
marriage, such as could only be dissolved by death 
or decree of a competent court; that their agreement 
to dissolve the contract by their own consent was, in 
law, void; that if they should act under this stipu- 
lation, and thereafter enter into similar relations 
with other parties, it would be bigamy; and that, as 
the marriage was valid, the parties were not guilty, 
as charged in the indictment. 


A passage in the speech of the Lord Chief-Justice 
of England, which we elsewhere quote, is a remark- 
able one. In referring to the antiquity of the judi- 
cial bench, Lord Cockburn seems to be animated 
with feelings of pride. But there is something 
which conveys the impression of intense regretful- 
ness in the language which he uses in speaking of 
the innovations which are creeping in upon the 
bench of England: ‘‘ We live, however, in an age 
of change, and the judicial bench hardly knows 
what its ultimate destiny may be. We have been 
called for many years Her Majesty's Judges, and, for 
aught I know, before another year passes, we shall 
be called by another designatidn. We are to be 
members of a High Court of Justice.”” These words 
denote almost a touching resignation to the fate of 
judicial reform which has overtaken even stable and 
conservative England. But Lord Cockburn does 
not indulge in those forebodings which the anti- 
reform members of the profession are apt to express. 
He not only accepts the inevitable, but ventures to 
affirm that ‘‘in after times, as now, the unimpeach- 
able integrity of the English bench will still be main- 
tained, and that the confidence it inspires in the 
administration of justice will continue for all time to 
come.” 


In a paper on the “ Penal Laws Relating to Suicide 
in Ancient and Modern Times,” read before the 
Medical and Library Association of New York, Mr. 
R. S. Guernsey stated the common-law rule to be, 
that when self-killing ceases to be entirely voluntary, 
and when it is executed under another’s compulsion, 
such other is guilty of homicide. Under the New 
York Revised Statutes (2 R. 8. 661, § 7), assisting 
another to commit suicide is manslaughter in the 
first degree; while at common law, one who encour- 
ages self-murder, and is present when the person 
takes his own life, is regarded as principal. If the 
suicide is Committed in the absence of the adviser, 
the latter is only an accessory before the fact, and 
cannot be convicted at common law, since the prin- 
cipal, being dead, is out of the reach of legal process. 
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This has been corrected by statute in many States. 
Mr. Guernsey says that among the German States, 
Brunswick, Thuringia, Baden and Saxony alone 
punished those who were accessories to suicide. In 
France there is no penalty against accessories to sui- 
cides. In India there is a penalty. 


The New York Tribune states that an important 
change at the Harvard University Law School has 
been determined upon within the past year in regard 
to the admission of students. It is the usual custom 
to admit students to professional schools, in this 
country, without any initiatory examination. Our 
contemporary remarks that ‘‘the natural result has 
been the annual entrance into the legal and medical 
professions of hundreds of young men whose general 
education has been so defective as almost to unfit 
them for the duties they assume.” The remedy which 
Harvard proposes, leading the reform in this respect, 
is to require an examination of considerable strict- 
ness before entering its professional schools. It is 
to be hoped that Harvard will not abandon this 
position, although the ordeal will doubtless reduce 
the number in attendance in the law department. 


It would be quite impossible to keep an account 
of the numerous ecclesiastical cases which arise in 
England. These cases are so frequent, and the law 
involved so complicated, that we wonder that some 
enterprising London law publisher does not start a 
journal of ecclesiastical law. We have already re- 
ferred to the ‘‘ Reredos” case and the “ Reverend” 
case; we have now to chronicle a case more extra- 
ordinary, in some respects, than either of these, It 
appears, from the Solicitors’ Journal, that the parish 
church of Peebles has a steeple in which are three 
bells. One bell is used for funerals and fires; an- 
other for calling work-people to their work; the 
third, a venerable bell, bearing the town’s arms, was 
used, up to 1873, for summoning the congregation of 
the parish church. It further appears that the 
steeple was erected by the town council, under an 
agreement with the heritors, made in 1779, that “the 
steeple, when finished, is to be the sole property of 
the borough forever, the bells, however, to be em- 
ployed for the parish as well as the town,” But, in 
1873, the town council ordered the bell to be rung 
every Sabbath at 11 a. m., 1.45 p. m. and 5.45 p. m. 
It seems that the last ringing was intended to assem- 
ble the dissenting congregations of the town as well 
as the parish church congregation. The minister 
and kirk-session applied to the court for an injunc- 
tion against this use of the bell. The injunction 
was refused in the court of first instance, but granted 
on appeal. The case went even to the House of 
Lords, where it was held that the agreement of 1779 
bound the town council to use the bells either for 
the parish or the town; but the use of them for 





assembling dissenting congregations was neither a 
parochial nor a municipal purpose, and the ringing 
for this purpose must be discontinued. In Redhead 
v. Wait, 10 W. R. Eccl. Dig. 32, it was once held 
that parishioners who had rung the church bells on 
a meeting of foxhounds should be admonished and 
compelled to pay certain costs. 


The Supreme Court of New Hampshire, in Citi- 
zens’ National Bank v. Culver et al., to be reported 
in 54 New Hampshire Reports, held that the lien of 
an attorney upon a judgment will be enforced ac- 
cording to the law of the State where the lien 
attached. By the law of Vermont, it seems that 
an attorney has a lien upon a judgment recovered 
by him, not only for his fees, but also for his rea- 
sonable charges for arguments, thus covering all 
claims as attorney in the suit. It was held that this 
lien could be enforced in New Hampshire, notwith- 
standing the rule as to the lien of attorneys was 
somewhat different in that State from the rule in 
Vermont. It was also held that, by the law of 
Vermont, the attorney’s lien cannot be defeated by 
trustee process, even though no notice of the lien 
has been given by the attorney to the debtor. In 
Marshall v. Meech, 51 N. Y. 140; 10 Am. Rep. 572, 
the New York Commission of Appeals held it to be 
the law of New York that if the attorney claims 
compensation beyond the taxable costs, under an 
agreement with his client, his lien for such compen- 
sation can only be protected against a payment to 
the client by notice to the judgment debtor. 


Mr. Disraeli’s comments on the conduct of the 
judges in criticising acts of parliament reflect, we 
doubt not, the feeling of the legislators in this coun- 
try. The premier thinks that the judges are a 
“little too apt to criticise acts of parliament,” and 
that the work of legislators does not receive that 
respect from the bench which it deserves, Of course, 
the voice of the legislature must be obeyed where it 
is not unconstitutional, and, as the Solicitors’ Journal 
suggests, criticisms by the judges are rather to be 
courted in order to discover defects. According to 
Mr. Disraeli’s doctrine, says the Journal, ‘‘ the pro- 
ducts of the parliamentary draughtsman’s workshop 
are to be raised to a serene elevation far above the 
criticism of even the highest critics.” The “clumsy 
expressions” of legislators are to be ‘“reverently 
cloaked,” and the judges are “either to hold their 
peace, or say that an act is framed with all that 
lucidity and wisdom which is well known to char- 
acterize the productions of an enlightened legisla- 
ture.” The Pall Mall Gazette joins Mr. Disraeli in 
saying that judicial comment on the policy and form 
of legislation is rather out of place. But judges 
have exercised this privilege from the earliest 
periods. and they probably will continue to do so. 
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NOTES OF CASES. 

[* Hull v. Commissioners of Patents, 2 Wash. Law 

Rep. 185, the Supreme Court of the District 
of Columbia held that that court will not compel 
the commissioner of patents, by mandamus, to issue 
a patent, even where the examiners-in-chief have 
rendered a decision in favor of the applicant. Sec- 
tion 4911 of the Revised Statutes provides that, if 
any applicant for a patent is dissatisfied with the 
commissioner’s decision, he may appeal to the 
Supreme Court of the District of Columbia. The 
present case was not an appeal, but an application 
for a writ of mandamus. The position of the peti- 
tioner is, that as the board of examiners-in-chief 
have decided that he is entitled to the patent, the 
duty of the commissioner is simply ministerial to 
issue the patent forthwith. The case has been heard 
a second time, and the majority of the court adhere 
so Mate original conclusion that the construction 


put upon the powers of the commissioner by the 
petitioner is unwarranted; and that, although, as an 
appellate tribunal, this court has jurisdiction over 
the judgments of the commissioner, yet a mandamus 
is improper. 


In State v. German, 54 Mo. 526; 14 Am. Rep. 481, 
it was held that a conviction of murder is not war- 
ranted when there is no proof of corpus delicti but 
the uncorroborated extra-judicial confession of the 
accused. The defendant was indicted for the mur- 
der of one Canaday, who had disappeared months 
before. No remains of Canaday were found, or at 
‘ least identified, nor was there any evidence of his 
death other than a confession by defendant that he 
killed Canaday, alleged to have been made to the 
officer who arrested him. At the trial the plea was 
“not guilty.” Held, that evidence of the confession 
was not admissible. The following authorities were 
cited in the opinion to sustain this decision : 
1 Greenl. Ev., §§ 316, 217; 1 Whart. Crim. Law, 
§§ 745, 746; Wills on Circ. Ev., § 6; Robinson v. 
State, 12 Mo. 592; State v. Scott, 39 id. 424. The 
ease of State v. Lamb, 28 Mo. 218, was distinguished. 
In the latter case there was a “chain of corrobora- 
tive circumstances from which evidence of guilt 
was irresistible.’ Instances of erroneous convictions 
upon confessions are numerous. See Harrison's Case, 
1 Leach’s C. C. 264-272; Mary Smith’s Case, 2 How. 
St. Tr. 1049; Hssexr Witches, 4 id. 817; Suffolk 
Witches, 6 id. 647; Devon Witches, 8 id. 1017; Wills 
on Cire. Ev. 88; Joy on Confession, 100; Ram 
on Facts (3d Am. ed.), 439. Lord Hale said he 
would never convict any person of murder or man- 
slaughter unless the act were proved to be done, or 
at least the body found dead. 2 Hale’s P. C, 290. 
This is approved by Blackstone, 4 Com. 358; by 
Walworth, J., 1 Park. Cr. 609; by Baron Parke in 
Tawell’s Case, Wills on Circ. Ev. 181. In Ruloff v 
People, 18 N. Y. 179, it was held that, to sustain a 





conviction of murder, there must be direct proof 
either of.the death, as by the finding and identifica- 
tion of the corpse, or of criminal violence adequate 
to produce death, and exerted in such a manner as 
to account for the disappearance of the body. 
The opinion was delivered by Johnson, Ch. J., and 
contains the best statement of the rule upon this 
subject, besides a very elaborate review of the 
authorities. See, also, upon this subject, People v. 
Bennett, 49 N. Y. 187; Smith v. Commonwealth, 21 
Gratt. 809; State v. Keeler, 28 Iowa, 558; State v. 
Davidson, 30 Vt. 377; Whart. on Homicide (2d ed.), 
§ 628; Whart. on Crim. Law (7th ed.), § 745; 
Bishop on Crim, Pro., §§ 1070, 1071. 


In Nichols v. Marsland, 10 Law Jour. Not. Cas. 100, 
a recent case decided by the Court of Exchequer, 
was considered the liability of the owner of areservoir 
for damages caused by the breaking away thereof. 
The action was brought for injury to certain county 
bridges, carried away by a flood which burst from 
certain ornamental lakes of defendant during an 
unprecedented downfall of rain. The jury found 
that all reasonable care had been taken by defend- 
ant by means of banks and weirs, and that the storm 
was of such violence as to be properly called the act 
of God, or vis major. The opinion was delivered by 
Bramwell, B., holding that the storm, found by the 
jury to be the act of God, or vis major, constituted 
a defense to the action, and that the case was dis- 
tinguishable from Rylands v. Fletcher, L. R., 3 H. of 
L. 330, because a fresh agency intervened between 
the stored water and the damage. In Rylands v. 
Fletcher, supra, Lord Cramworth said: ‘‘ If a person 
brings and accumulates on his land any thing which, 
if it should escape, may cause damage to his neigh- 
bor, he does so at his peril; if it does escape and 
cause damage he is responsible, however careful he 
may have been, and whatever precautions he may 
have taken to prevent the damage . . . and the 
doctrine is founded in good sense. For when one 
person in managing his own affairs causes, however 
innocently, damage to another, it is obviously only 
just that he should be the party to suffer. He is 
bound ste uti suo ut non ledat alienum,” But this 
principle has been held inapplicable to rights con- 
ferred by statute, as where a locomotive engine sets 
fire to adjoining property by sparks emitted. See 
Vaughan v. Taff Vale Ry. Co., 5 H. & N. 679; 2 L. 
T., N.S., 394. In such cases the liability is not abso- 
lute, but depends upon want of a proper degree of 
care. In Blythv. The Birmingham Water-works Co., 
25 L J. 212, it was held that a water-works com- 
pany, laying down pipes under a statutory power, 
were not responsible for damages resulting from the 
escape of water in consequence of a fire-plug being 
forced out by a frost of unusual severity. An ee 
tion to the rule laid down in Fletcher v. Rylands, 


supra, was also made, in which see Madras Ry. Co. v. 
The Zemindar, 30 L. T., N. 8., 771; 10 A. L. J. 150. 
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LEGAL LESSONS OF THE SCANDAL TRIAL. 


| pemeegied the progress of the Tilton-Beecher trial 

we refrained from making much comment on 
the matters involved or on the conduct of the case. 
We left all that sort of thing to the daily news- 
papers. But now that the trial is ended, it may be 
permitted us to glance at a few of the more obvious 
lessons which seem to us derivable from this great 
cause. 

Perhaps the most obvious reflection is that a 
unanimous verdict in a civil case ought not to be 
exacted. This is a topic on which we have repeat- 
edly remarked, and we need not now to dwell upon 
it. The inconclusive result of this particular trial 
is probably a disappointment to no one. The plain- 
tiff and his adherents on the one hand have long 
been hopeless of a result favorable to their hopes, 
and on the other hand the defendant and his sympa- 
thizers have indulged but faint anticipations of a 
verdict in accordance with their wishes. But yet 
the farce has been played out, and if either party 
demands it, must be played over again. Perhaps 
the peculiar nature of the cause and the public char- 
acter of the litigants has had something to do with 
the result, for as it would be difficult to find twelve 
persons of the same mind in regard to it in any acci- 
dental gathering, so it is not strange that these 
twelve have differed. Really, regarding the case as 
lawyers, and merely in the light of the evidence, 
there ought not to be, and in a few months there 
probably will not be, much difference of opinion 
about it among our profession. Certainly no case 
of the same character was ever before set up ina 
court of justice, with any expectation of its stand- 
ing, or indeed ever set up at all. A charge of 
adultery, supported by the mere alleged confessions 
of the defendant, unsupported by any direct testi- 
mony, or evidence of any suspicious association ; — 
and that portion of the confessions mainly relied on, 
at least so far as the public are concerned, not being 
conclusive in their nature, and not supporting the 
charge except by implication, nor indeed except by 
absolute assumption of the commission of the offense ; 
—no case propped by such evidence merely, we say, 
was ever before submitted to a jury. The evidence 
certainly would not justify a divorce; why should it 
justify the action of crim. con.? But it would seem 
fair to the parties, satisfactory to the public, and 
conducive to good morals in the community, to allow 
a majority of three to one of the jury, if such a 
majority existed, to render a decisive verdict. It 
may be that on a second trial the jury would be able 
to agree. Still we think the chances are that at 
least one man might always be found who would fail 
to see the matter in the same light with his brethren. 
We therefore reiterate our fixed belief that nine out 
of twelve jurors ought to pronounce the verdict in 
a civil case. 





The second lesson which we derive is, that perjury 
is very easily and unconcernedly committed in courts 
of justice. In this case we need not restrict the 
remark to the shameless and palpable exhibition of 
falsehood in the pretended newly-discovered evidence 
at the close of the trial. Perjury exists in higher 
quarters in this case. It is manifestly impossible 
that the discrepancies in the evidence should be the 
result of innocent mistakes. If the parties to this 
cause are in their right senses, one or the other must 
be a deliberate perjurer. It is not for us to say who 
the perjurer is. We leave that to the infallible daily 
press. But the most startling development of this 
case is the glibness, persistency, and cheerfulness 
with which some men will take a false oath upon 
their lips. This is nothing new to lawyers, but to 
the public it is somewhat of a revelation. Further, 
the fact does not seem to produce that impression 
on the community which one would naturally expect. 
It seems to be taken quite calmly for granted by the 
public that the witnesses on the one side or the other 
have broken the law of God and man. Even the 
eloquent counsel for the plaintiff—not of his own 
judgment, we trust — devoted considerable time in 
the endeavor to show that the defendant, a venerable 
christian clergyman and the most prominent preacher 
of the age, hitherto blameless, not only is the per- 
jurer, but thinks it no great sin to petjure himself. 
Is it not quite bad enough that a jury should feel 
compelled to believe that this defendant had per- 
jured himself, without asking them to believe that 
he thinks it no sin? Is not this a gratuitous 
attempt to degrade religion and weaken man’s 
belief in its restraining power? We do not think 
so meanly of either party as to believe, that he 
who has forsworn himself is not conscious of his 
sin. 

Again, we must remark on the uncertain and 
inconclusive nature of confessions in general. This 
idea, insisted on by every writer on evidence, 
receives fresh authority from this trial. If evidence 
of confessions bore upon man’s judgment with any 
but a gossamer weight, we might have looked for a 
verdict for the plaintiff here. Easily misunderstood, 
innocently mis-recollected, readily manufactured, 
falsely extorted, confessions have and ought to have 
but slight sanction in courts of justice. Our courts 
have uniformly forbidden the granting of a divorce 
on the defendant’s confession alone. We cannot 
see why a similar rule should not be practically 
extended to actions of the nature of the one under 
review. 

Again, this trial demonstrates the high respect in 
which the judicial office is held in this country. It 
is quite noticeable, that of all the actors in this legal 
drama — counsel, parties, witnesses, even jurors— 
the judge is the only one who has escaped adverse 
criticism. Judge Neilson has conducted himself 
with distinguished impartiality, courtesy, and dis- 
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cretion, and has exhibited a degree of independence 
aud firmness, and an amount of legai comprehension 
and learning, that give him a high rank among our 
judicial officers. It is an unusual and praiseworthy 
thing for a judge to ignore the opportunity of dis- 
playing himself in his charge in such an action as 
this, and to restrict his observations to the bare legal 
aspects of the case. In several points Judge Neilson 
shows to a greater advantage than the chief-justice 
of England in the Tichborne case, and he will have 
his practical reward, for mankind will read his 
charge, while reading that of the chief-justice is an 
occupation for which there is no opportunity this 
side of eternity. 

Undoubtedly a great deal of irrelevant testimony 
found its way into the case. It must be borne in 
mind, in explanation of this, that it was evident 
from the start that the action was being simultane- 
ously tried inside and outside the court-room, and 
that the real issue was the comparative moral worth 
of the parties. In this view the judge wisely per- 
mitted great latitude to the inquiry. Although the 
jury of twelve have disagreed on the nominal issue, 
there will eventually be no disagreement among the 
jury of the public on the real issue. 

The charge of the judge and the addresses of 
counsel demonstrate the inutility of long speeches. 
It is our professional opinion that each of the 


speeches of counsel would have been more effective 
if it had been only a quarter as long. Musical 
science has determined that monster choruses are no 
more impressive than those of moderate numbers, 
and so we believe that counsel would uniformly be 


more effective if they would be briefer. Our for- 
ensic addresses have been growing longer for many 
years. This is perhaps the inevitable vice of extem- 
poraneous speaking. We have no time to make our 
speeches short. While we may take delight in a ten 
days’ oration if we are not compelled to listen to it, 
we cannot conceive that it can produce any other 
effect on the auditor than to stun him. Blows 
repeated on the same place after a while lose their 
effect. If counsel had a little time to prepare for 
these occasions, they would gain more by a forcible, 
broad, and brief presentation than they now do by a 
microscopic and exhaustive analysis. 

In conclusion, we think praise is due to the coun- 
sel for the unexampled patience and forbearance 
with which they have borne themselves. No one 
but a lawyer, and not many lawyers, can know any 
thing of the mental strain of such atrial. We are 
glad to be able to record that this tremendous con- 
test has been generally marked by a knightly cour- 
tesy on both sides. Even the few exceptions have 
only served to prove the rule, for when passion had 
cooled and reason resumed its sway, they furnished 
the opportunity for the display of rare manly candor 
on the part of the offender, and magnanimity on the 
side of the offended. 





‘*VINDICTIVE JUSTICE” AGAIN. 


UR recent remarks under the title of “ Vindictive 
Justice” have excited a good deal of animad- 
version in the Boston newspapers. We are glad at 
least to see that our eastern friends do us the honor 
to read us. We do not despair of eventually induc- 
ing them to hear reason. We have no fault to find 
with them for any criticisms on what we said; we 
only object to being blamed for what we did not 
say. Our readers outside of the radius of the 
‘*hub” will recollect that the key-note of our article 
was a protest against hanging the child-murderer 
Pomeroy, simply because of the subsequent and 
similar crime of Piper, and an appeal to decide each 
case exclusively on its own merits. The Boston 
Globe says: ‘‘The Law Times, published at Albany, 
in arguing against the justice of executing this boy, 
says that his death has been demanded in this quar- 
ter because of the crimes of Pemberton and Piper.” 
Assuming that the Globe means us, despite the mis- 
nomer, there are two slight errors in the above. 
First, we know and said nothing about Pemberton. 
This must be still another murder of which we had 
not heard. Possibly this is the murder of Mrs. 
Bingham referred to by a correspondent of the 
Boston Transcript, to whom we shall allude here- 
after. But what is still more important, we have 
not argued ‘‘against the justice of executing this 
boy.” We only argued against executing him sim- 
ply on grounds of policy, and because another like 
crime had afterward been perpetrated. There must 
be some grave doubt of the propriety of carrying out 
his sentence, or the council would not have hesitated 
so long —so long as to excite the wonder of the 
people, as the Globe says. The Globe says, “If a 
case was ever treated independently and on its own 
merits, it is that of Jesse H. Pomeroy.” That 
remains to be seen. It has not been decided. It 
undoubtedly has been heard on its own merits, but 
there have been clamors for Pomeroy’s execution on 
account of the Piper murder, and it does not yet 
appear whether the council have been or will be 
affected by them, or by the commission of that 
offense. It may well be, as is asserted by the writer 
in the Transcript, that there has been no hearing 
before the council since the commission of Pember- 
ton’s crime; the real question is, is the council going 
to allow itself to be influenced in its decision by these 
subsequent murders, or by the cries of the press or 
the undisguised feeling of the people in respect to 
them. The Zranscript correspondent thinks us mis- 
taken in saying that Pomeroy’s plea of insanity was 
“scouted.” He says that, on the contrary, it re- 
ceived careful attention. We did not intimate that 
it was not considered, but we still say, the jury 
scouted it. It seems that there must be some doubt 
of his sanity, for the council have delayed all these 
months to order sentence inflicted. Some of the 
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reasons adduced by the correspondent to show us 
that Pomeroy was undoubtedly sane, would them- 
selves excite a suspicion in most minds that he was 
insane; as for example his telling two children that 
he meant to kill them, and his being frightened off by 
passers-by. But if Pomeroy was so clearly sane, 
why did the jury recommend him to mercy? Per- 
haps the correspondent will explain this. If Pomeroy 
was sane, and there was no doubt about it, and the 
jury were clear, the jury, if they made any recom- 
mendation, ought to have recommended him to 
instantaneous execution, as a monster too dangerous 
to live an hour. The truth cannot be disguised. 
There are some grave doubts about this matter. 
The jury felt it. The council feels it. All we asked 
for or now advocate is that the matter shall not be 
decided under this fresh excitement and public 
anger, We know nothing and care nothing of the 
comparative respectability and weight of the peti- 
tioners on the one side or the other. The council 
will see to all that. But we would not have the 
council swayed by the cry of “away with him!” 
But the communication of the 7ranscript’s corre- 
spondent bears ample internal evidence of the 
excited state of public feeling, and a determination 
to hang this boy as a mere example. He says: 


“We had been sufferers from his viciousness for 
nearly three years, during which time from ten to 


twenty, and nobody knows how many more bright 
little children have been almost murdered by him, 
and he told two of them he was going to kill them, 
but was frightened off by passers-by; and I am safe 
in saying that even in Albany they would have 
thought it about time his career was stopped.” 
Certainly; the only difference between us is about 
the proper way of stopping it. If a man is really 
crazy, and in that state of mind has committed a 
murder, we would not hang him simply because he 
has threatened and frightened ten or twenty chil- 
dren, or even attempted to kill them, or even killed 
them. We would endeavor to satisfy ourselves of 
his moral responsibility, and determine what to do 
with him with reference to that point, and with 
reference to the particular crime of which he is 
charged. 

The same correspondent finds fault with us for 
saying that the manifestation of public spirit in 
question is such as leads to the establishment of 
vigilance committees. He protests that he is on the 
side of law and order, but he concludes as follows: 
“It is not in the spirit of the vigilance committee 
that we cry for Pomeroy’s blood, but to save us from 
the necessity for vigilance committees, and to save 
innocent blood.” (The italics are his own.) 

Now who will say, after reading the last para- 
graph, that our remarks were uncalled for or too 
strong? Here is a gentleman, a lover of law and 
order, who sits down in his study to write a letter to 
the newspaper, disavowing, for his city, any dispo- 





sition to usurp the regular functions of justice or 
take the law into their own hands; and yet, so 
strong is the pressure of the public feeling in 
his breast, that he concludes with a threat of 
doing exactly what he would disavow! We see 
in this, and our readers will see, fresh reason 
for fearing that Massachusetts is unduly excited on 
this topic. We do not believe it would be safe for 
the abductors of Charlie Ross to turn up in Boston 
just now. But we hope our neighbors will think 
better of this matter, not restrict their humanity and 
magnanimity to their recent southern visitors, and 
let justice be done by the regular authorities, unin- 
fluenced by appeals to favor and unterrified by threats 
of violence. 

Since writing the above, we have learned that the 
council have decided not to commute Pomeroy’s 
sentence. Still we venture to think that what we 
have written may not be mis-timed. It will fit some 
other case, if not this, and is applicable to any other 
meridian than that of Boston. We find no fault 
with the decision; but we really should like to know 
why that jury recommended the prisoner to mercy, 
and we really should like to know if Pomeroy’s 
sentence would not have been commuted had not 
Piper killed the Young child. Perhaps some of 
those Boston writers can satisfy our curiosity on 
these points. 


AN IMPORTANT POINT IN INTERNATIONAL 
LAW—A QUESTION OF NATIONALITY. 


HE recent case of one Steinkanler, who, being a resi- 
dent of Germany, was called upon to do military 
duty in that empire, but who appealed to the United 
States authorities for protection, on the ground that he 
was born in the United States, of naturajized parents, 
has excited much attention, and illustrates one of the 
most difficult questions in private international law. 
The facts of the case were as follows: 


Mr. Steinkanler, a Prussian subject by birth, emigra- 
ted to the United States in 1848, became naturalized in 
1854, and in the following year had ason born in St. 
Louis, Mo. Four years after the birth of his son, Stein- 
kanler returned to Germany, taking his family, includ- 
ing this infant child, and became domiciled at Wiesba- 
den,where they have all continuously resided. Nassau, 
in which Wiesbaden is situated, became incorporated 
into the North German Confederation in 1866. This 
son has now reached the age of twenty years, and the 
German government has called upon him to report for 
military duty. Mr. Steinkanler thereupon invoked the 
intervention of the Legation of the United States at 
Berlin, on the ground that his son is a native-born 
American citizen. To an inquiry by Mr. Davis, our 
Minister at Berlin, whether the son would give an 
assurance of intention to return to this country within 
some reasonable period, to be fixed by himself, and to 
reside here and assume his duties as a citizen, the 
father, on his behalf, declined to give any such assur- 
ance. The question is, whether, upon the facts stated, 
it is the duty of the governmentof the United States 
to interfere in this matter. 

The question was submitted to Attorney-General 
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ion: 

“The status of young Steinkanler, and his right to 
protection from the government of the United States, 
depends primarily upon his nationality. Nationality 
is either natural or acquired. The one results from 
birth, the other from the operation of the laws of King- 
doms or States. Nationality by birth in some coun- 
tries depends upon the place of birth; in others, upon 
the nationality of the parents. There is no uniform 
rule of international law upon the subject, nor is there 
any treaty between the United States and North Ger- 
many, or any statute or rule of common law, either in 
North Germany or the United States (so far as I can 
find), which solves the question submitted. In North 
Germany, as in the United States, the minority of a 
child continues until the age of twenty-one years, and 
minor children of naturalized parents, domiciled and 
living with such parents in North Germany, though 
such minor children were born in the United States, 
are made German subjects, with the rights of German 
citizens, much the same as minor children of natural- 
ized parents (though the children are foreign born), 
are rendered citizens of the United States by the na- 
turalization of the parents of such minors. In 1868 the 
Naturalization Treaty between North Germany and 
the United States was concluded. Article 4 reads as 
follows: ‘If a German naturalized in America renews 
his residence in North Germany, without the intent to 
return to America, he shall be held to have renounced 
his naturalization in the United States. * * * The 
intent not to return may be held to exist when the 
person naturalized in the one country resides more 
than two years in the other country.’ Section 1999 of 
the Revised Statutes of the United States reads as fol- 
lows: ‘ Whereas, the right of expatriation is a natural 
and inherent right of all people, indispensable to the 
enjoyinent of the rights of life and liberty, and the 
pursuit of happiness; and, whereas, in the recognitiun 
of this principle, this government has freely received 
emigrants from all nations, and invested them with 
the rights of citizenship; and, whereas, it is claimed 
that such American citizens, with their descendants, 
are subjects of foreign States, owing allegiance to the 
government thereof; and, whereas, it is necessary to 
the maintenance of public peace that this claim of for- 
eign allegiance should be promptly and finally dis- 
avowed: Therefore, uny declaration, instruction, 
opinion, order, or decision of any officer of the United 
States which denies, restricts, impairs, or questions 
the right of expatriation, is declared inconsistent with 
the fundamental principles of the republic.’ 

** Under the treaty, and in harmony with the Ameri- 
can doctrine, it is clear that Steinkanler, the father, 
abandoned his naturalization in America and became 
a German subject (his son being yet a minor), and that 
by virtue of German laws the son acquired German 
nationality. It is equally clear that the son by birth 
has American nationality, and hence has two nation- 
alities, one natural, the other acquired. 

‘Difficulties like the one we are now considering, 
and which arise from doubt of nationality, have re- 
cently been disposed of in Ireland by statute 33 Vic- 
toria, A. D. 1870, chapter 14, section 10, subdivision 3: 
‘Where the father being a British subject, or the 
mother being a British subject and a widow, becomes 
an alien in pursuance of this act, every child of such 
father or mother who, during infancy, has become resi- 
dent in the country where the father or mother is 





naturalized, and has, according to the laws of such 
country, become naturalized therein, shall be deemed 
to be a subject of the State of which the father or 
mother has become a subject, and not a British sub- 
ject.’ We have no such statute, and must, therefore, 
seek some other mode of solving this somewhat diffi- 
cult question. Young Steinkanler is a native-born 
American citizen. There is no law of the United 
States under which his father or any other person can 
deprive him of his birthright. He can return to 
America at the age of twenty-one, and in due time, 
if the people elect, he can become president of the 
United States; but the father, in accordance with the 
treaty and the laws, has renounced his American citi- 
zenship and his American allegiance, and has acquired 
for himself and his son German citizenship and the 
rights which it carries, and be must take the burdens 
as well as the advantages. The son being domiciled 
with the father, and subject to him under the law dur- 
ing his minority, and receiving the German protec- 
tion where he has an acquired nationality, and declin- 
ing to give any assurance of his intention of ever re- 
turning to the United States and claiming his Ameri- 
can nationality by residence here, I am of opinion that 
he cannot rightfully invoke the aid of the government 
of the United States to relieve him from military duty 
in Germany during his minority; but I am of opinion 
that when he reaches the age of twenty-one years he 
can elect whether he will return and take the nation- 
ality of his birth, with its duties and privileges, or 
retain the nationality acquired by the act of his 
father. This seems to me to be ‘right reason,’ and I 
think it is law. 

“‘Since reaching the above conclusion, I am gratified 
to find a measure of support in the great authority of 
the present Lord Chief Justice of England in his work 
on Nationality. He says at page 212: ‘As regards the 
children, those born after the naturalization should of 
course follow the nationality of the father; of those 
born before, a distinction should be made between 
those who accompany the father to a new country and 
those who do not. The latter should retain their nation- 
ality of origin. As regards the former, a distinction is 
again to be made between those who have attained 
their majority and those who have not. Those who are 
still minors, and who, as such, are still subject to the 
authority of the father, and form part of his family, 
must be taken, at all events for the time, to follow his 
nationality ; and, as it may fairly be presumed that they 
will in the future remain in the new country, and de- 
sire to become its citizens, they should be deemed to 
be such in the absence of any declarations to the con- 
trary. But, inasmuch as by their birth they have 
acquired a right to the nationality of the country of 
birth, it ought not to be in the power of the parent to 
deprive them of it if, on arriving at full age, they desire 
to retain it, and a reasonable ,time should be allowed 
them to reject the nationality acquired by the father, 
and to claim that of the former country, without being 
subjected to the necessity of becoming nationalized 
in it. 

**While the government of the United States with 
zealous care will protect its humblest citizen, wherever 
found, yet, in the opinion of the Attorney-General, it is 
not our duty to aid a young man of twenty years to 
escape from military service in a government whose 
protection he has enjoyed since he was four years old, 
and where he has an acquired nationality which he 
does not propose to give up, and, when interrogated by 
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the envoy of the American government, even suggests 
that he never intended to return to the United States 
and reclaim the nationality and assume the duties of 
an American citizen. Protection from a government 
involves the reciprocal duty of allegiance and service 
from the citizen when needed. In the case presented 
I see no occasion for interference on the part of the 
American government.”’ 


a 
RECENT AMERICAN DECISIONS.* 
COMMON CARRIER. 


Trover: carrier's lien.— The plaintiff contracted with 
the Red Line Transit Company, composed of several 
railroad companies, including the defendants, to 
forward from Delevan, Ohio, to East Boston, Mass., 
a car-load of corn, intended to be ultimately taken 
to Springvale, Maine. By mistake, either of the 
shipper or of the railway clerk, it was way-billed for 
Springvale, N. H.; and by another mistake, made 
by the agent of the transportation company, at 
Toledo, Ohio, the word “ Springfield ’’ was substituted 
for Springvale in the way-bill. Instead of deliver- 
ing the corn to the plaintiff, upon its arrival at East 
Boston, it was sent to West Andover, N. H., the near- 
est point by rail to Springfield, N. H., in which town 
there is no station. It was thence returned to East 
Boston, where plaintiff claimed to receive it upon ten- 
der of the freight charges from Delevan to East Boston; 
but the defendants demanded payment for its carriage 
to Springfield and back to East Boston, and declined 
to deliver it unless this was paid; and, upon the plain- 
tiff’s refusal to comply with this demand, the defend- 
ants sold the corn at auction. Held, that they were 
liable, in an action of trover, for its value. Jones v. 
Boston & Albany R. R. Co., p. 188. 

DAMAGES. 

Probable profits not a proper basis for damages.— In 
this case the defendant covenanted to use all reason- 
able and proper diligence in the manufacture and in- 
troduction into the market of a patented invention, 
and that he would pay for said patent $5,000 from the 
net profits arising from the sale and manufacture 
thereof, as soon and as rapidly as such profits shall be 
realized from said sale. For a breach of the former 
covenant, the plaintiff would be entitled to at least 
nominal damages; if he would recover more, the bur- 
den of proof is upon him to show the amount. Prob- 
able profits are not a proper basis upon which to 
estimate damages, and, therefore, under the testimony 
as reported in this case, nominal damages only can be 
recovered. Winslow v. Lane, p. 161. 

DISTRESS. 

Damage feasant.—In a town in which there is no 
pound or pound-keeper, a person may legally detain 
in his custody an animal taken upon his premises 
damage feasant, and has‘a lien upon such animal for 
expenses necessarily incurred in taking suitable care 
of it. Mosher v. Jewett, p. 84. 

MASTER AND SERVANT. 

Liability of servant to master for consequences of mis- 
conduct.— A servant is liable to an action at the suit of 
his master, when a third person has brought an action 
and recovered damages against the master for injuries 
sustained in consequence of the servant’s negligence or 
misconduct. The servant is liable for the costs and 


* From advanced sheets of 63 Maine Reports. Edwin B. 
Smith, Esq., reporter. 








counsel fees in such suit incurred in the defense, he 
having been notified of its pendency, and having 
requested his master to defend. Grand Trunk R’way 
Co. v. Latham, p. 177. 

PROMISSORY NOTE. 

1. Maker entitled to note on payment: trover lies for its 
non-delivery.— The maker of a note upon payment is 
entitled to its possession; and if the holder or payee 
then refuses to deliver it to the maker, or transfers it 
as a note due and unpaid, he will be liable in trover to 
the maker. Inhabitants of Otisfield v. Mayberry, p. 
197. 

2. What estops maker to deny consideration.— Where, 
at the request of the party with whom he deals, one 
makes his promissory note (which is to be a partial 
payment for a piece of work to be done for him) paya- 
ble to a third party, who is a creditor of the party with 
whom he contracts for the work, and it is credited by 
the payee to such party in good faith, the maker cannot 
set up a failure of consideration as between himself and 
the party with whom he deals, in defense of a suit upon 
such note in the name of the payee. The governing 
principle in this case is not distinguishable from that 
which was laid down in Munroe v. Bordin, 65 E. C. L. 
R. 862. South Boston Iron Company v. Brown, p. 139. 

RAILROAD, 

Corporation not liable for management of road while 
leased.— By virtue of their lease of the Atlantic & St. 
Lawrence Railroad, the Grand Trunk Railway Com- 
pany, for certain purposes, became owners of the road 
leased, pro hac vice. While the lessees operate that 
road under their lease, the lessors are not liable under 
their charter or the statutes of the State for an injury 
sustained thereon by a passenger, caused by the wrong- 
ful acts of the agents or servants of the lessees toward 
him. Nor is there, in such case, any privity, either of 
contract or by implication of law, between the passen- 
ger and the lessors as common carriers of passengers, 
by which they are rendered liable for such an injury. 
The remedy of the passenger for an injury thus caused 
is against the lessees, who had the exclusive use, care, 
direction and control of the road, whose agent the 
alleged wrong-doer was, and with whom alone the pas- 
senger contracted. Mahoney v. Atlantic & St. Law- 
rence R. R. Co., p. 68. 

REPLEVIN. 

Demand not necessary.— No previous demand upon 
a bona fide purchaser of a chattel from one who had no 
authority to sell it is necessary to enable the true owner 
to maintain replevin. Such purchaser is not lawfully 
in possession as against the owner. Prime v. Cobb, p. 
200. 

USAGE. 

Must not be repugnant to contract or law.— When a 
shipper and a carrier of goods have entered into a valid 
contract, the one to load the other’s vessel with a cargo 
of coal at a specified port, and to pay freight at a cer- 
tain rate per ton, and the other to carry such cargo to 
the place of contract for that price, a practice among 
persons engaged in that kind of business, at such place 
of contract, to treat such contract as binding upon the 
parties only as might suit the convenience of either of 
them, cannot be upheld as a commercial usage to affect 
such written contract, because of its repugnancy thereto 
and to the principles of law. In order that a contract 
may be regarded as having been made with reference 
to a usage of trade, such usage must be certain, general, 
known, reasonable and not repugnant to the contract, 
or the rules of law. Randall y. Smith, p. 105. 
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A PASSAGE IN THE LEGAL HISTORY OF 
LIBERTY POLES. 


MONG the old law papers of the late Peter Van 
Schaack, LL. D., of Kinderhook, is a centennial 
manuscript of no little historic interest at this period, 
and more especially to gentlemen of the legal profes- 
sion. The paper referred to isa written opinion given 
in January, 1774, by John Tabor Kempe, then the 
King’s Attorney-General in the province of New 
York, on a case submitted to him by the authorities of 
Schenectady. The principal questions thus submitted 
were, whether a collection of fifty people and upwards, 
assembled in a street in that town, for the purpose of 
raising a pole—(a Liberty Pole)—and having with 
them seven axes, a pitchfork and some other tools, 
constituted a riot, and the pole itself a nuisance. 

The Attorney-General comes to the conclusion that, 
if the pole obstructed the street, it would be a nui- 
sance, and might be removed by any person; but on 
the other branch of the case, he very sensibly argues 
that there was no riot, as there was no violence com- 
mitted, or actual breach of the peace, nor any tumul- 
tuation or circumstances inspiring terror. He laid no 
great stress on the circumstances of the persons as- 
sembled having axes, a pitchfork, etc., ** because it 
seemed they were only brought there to fit the pole for 
erection, or to support it while raising,‘and not as 
arms of offense.’ Besides, the people avowed that 
“they did not intend to hurt any body,” although 
they were ‘‘determined to put up the pole.” The 
opinion of the Attorney-General is subjoined. 

MANLIUvs, July, 1875. H.C. V. 8. 


CASE AND OPINION. 

On the 12th January, 1774, a body of people, to the 
number of fifty and upwards, assembled near the 
church in Schenectady, and set about erecting a large 
pole in the street. Some magistrates residing there, 
conceiving this to be a riot, went to them, reprimanded 
them, andupon their not desisting, read the procla- 
mation commanding them to disperse, pursuant to the 
Statute of George I. Whereupon, they told the 
magistrates they did not intend to hurt any body, but 
were determined to put up the pole ; which they did. 
They had seven axes, a pitchfork, and some other 
tools with them; and one of them told the magis- 
trates that it was they (the magistrates) that wanted 
to make the disturbance. 

Ist. Is this ariot, rout or unlawful assembly, and if 
it is, how should the offenders be proceeded against ? 

2d. Is not the setting up this pole in the streets a 
nuisance, and if it is, how are the offenders to be pro- 
ceeded against, and how is the nuisance te be removed ? 

Answer to the first question. It maybe proper to 
premise, that the Statute of George I does not 
extend to this province, and consequently that the peo- 
ples not dispersing after the proclamation was read, 
doves not increase the offense. 

It is essential to a riot, rout and unlawful assembly, 
that some violence be committed, or the public peace 
broke in some other way. The bare gathering together 
of many people to do an act, in itself unlawful, or even 
doing it, is neither a riot, rout or uulawful assembly, 
unless it is attended with circumstances inspiring ter- 
ror, such as menaces, threats, or an appearance plainly 
indicating a determined resolution to effect their pur- 
poses at all hazards, or to support themselves in it by 
force; or being armed in awarlike manner, etc. In 
short, if no violence is actually committed, there must 





be a tumultuation, or some other circumstances, pro- 
ductive of terror; forif the assembly is free from any 
sucn circumstances, it is a peaceable one, and not riot, 
etc., notwithstanding the number of people met, or 
their doing an unlawful thing; for itis of no conse- 
quence whether the thing done be lawful or unlawful; 
in either case, if there be circumstances of violence or 
terror, it will be a riot, ete.; if there areno suchcir- 
cumstances, then there is no offense in the meeting, 
etc. 

If there are any other circumstances attending this 
affair beyond what is above stated, the offense may be 
a riot, and the magistrates will be able to judge of it 
from what has been before said. 

From the state of the matter in Mr. Glenn’s letter, 
the transaction does not appear to me to be riotous. 
There does not seem to be any thing indicative of a 
riotous disposition, or of any intention to break the 
peace. On the contrary, they declared they did not 
intend to hurt any body. The circumstance of their 
having axes, a pitchfork, etc., [lay uo great stress on, 
because it seems as if they were only brought to fit the 
pole for erection, or to support it while raising, and not 
asarms of offense. Nor will one of them telling the 
magistrates that they wanted to make a disturbance, 
make this a riot, unless it was done in a menacing or 
terrifying manner, nor then, neither, unless from the 
manner of it, it plainly appeared, others joined in the 
menace or circumstance of terror. 

If, from circumstances stated by Mr. Glenn, this 
finally appears to be a riot, the offenders may be in- 
dicted for it. I cannot think, if it be one, that it is of 
so enormous a nature as to require the magistrates to 
proceed upon it in the extraordinary manner directed 
by the statute 13 Henry IV, Ch. 7. 

To the second question. There is no doubt but that 
putting any thing in the public highway, whereby it is 
obstructed, or the passage made less free, safe, or con- 
venient, is a nuisance, and every person instrumental 
in causing a nuisance is indictable at common law. 

In this case, there are two modes of punishing the 
offenders, either by indictment as above mentioned, 
or under the act of Assembly for regulating the streets 
in Schenectady; and the magistrates may take their 
choice. 

As to the latter part of this question, viz. : how is the 
nuisance to be removed ? Any person, whether magis- 
trate or not, may remove it; and whoever does it need 
not be solicitous to do as little damage to it as he can. 
He may cut it down, or remove it in any other way; 
but after it is down, it should not be suffered to incum- 
ber the street; for that will bea greater nuisance than 
it is while it stands, and he that leaves it so will be in- 
dictable. But I should observe, that whoever removes 
it does it at his own risk, for if it be nota nuisance, he 
may be liable tu pay damages in an action of trespass 
by theowner. Of this, however, I see little danger in 
the present instance, as it undoubtedly occupies some 
part of the street, and consequently is a nuisance. 

In order that the magistrates may make no misstep 
in proceeding under the act uf Assembly, if they pre- 
fer that mode, they will first consider whether any of 
the rules and orders now in force, made by the justices 
by virtue of theact of Assembly, will reach any of the 
offenders; if they will not, they cannot punish them 
under the act of Assembly. If any of the rules and 
orders will reach the offenders, then, if this mode of 
proceeding is preferred, the proceedings should be as 
follows: 1. A complaint should be made tc the magis- 
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trate of the offense. 2. The magistrate should issue 
his summons, reciting the complaint in substance, and 
appointing a day for the party to appear and answer to 
the complaint. 3. This should be served on him per- 
sonally by some proper officer. 4. If the party does 
not appear, agreeable to the summons, an affidavit had 
better be made of the service of the summons, and 
then, 5, the justice should issue a warrant for appre- 
hending the offender, setting forth his offense in the 
warrant, and his disobedience to the summons. 6. 
Whenever he appears, whether on the summons or 
the warrant, he should be put to make his defense, the 
witness against him should be examined in his pres- 
ence, and also his own witnesses. 7. The justiceis in 
the next placeto give his judgment of conviction or 
acquittal. If of conviction, he is then, 8th, to issue a 
warrant to distrain the offender’s goods for the pen- 
alty, having first given judgment for him to pay the 
fine to be applied to and for the defraying the neces- 
sary chargesof the said township. 9. The officer levy- 
ing the distress must not sell the goods distrained. 
He can only keep them as a pledge till the offender vol- 
untarily pays the fine to recover his goods. 10. The 
justice ought to make up a record of the conviction in 
form. But as these proceedings will be difficult to be 
adjusted by the magistrate and do not seem so 
effectual as proceedings by indictment, I think the 
mode by indictment is to be preferred. 
J. T. Kemper. 
81 Jan’y, 1774. 
——$___@—__—___— 
COURT OF APPEALS ABSTRACT. 
CONVERSION. 


Property sold on condition that it should remain 
vendor's until paid for.— This action was brought to re- 
cover damages for the conversion of a steam-engine, 
boiler, etc., sold by one D., plaintiff’s assignor, to one 
S., conditionally, the title to remain in D. until the 
property was paid for. Defendants alleged, and their 
evidence tended to show, that S. transferred the prop- 
erty to their testator. and it was annexed to real 
estate belonging to the latter. Held, that, if the legal 
effect of what was done was to convert the property 
into realty, it simply established a conversion, and, 
while it might afford a reason why an action to recover 
the possession of the property could not be main- 
tained, was no answer to an action to recover dam- 
ages for the conversion. McEntee et al. v. Harrison 
et al., ex’rs, etc. Opinion by Johnson, J. 

EASEMENT. 

Right of way.— This action was brought to restrain 
defendant from erecting buildings upon a portion of 
his premises over which plaintiff claimed a right of 
way. It appeared that one S., the common source of 
title of plaintiff and defendant, owned certain Jands 
bounded by the center of a public highway, divided it 
into lots, and filed a map thereof, showing said high- 
way and various other streets; four of said lots he 
conveyed by numbers and by metes and bounds; there 
was also a clause in the deed in substance conveying 
also all the land forming the streets in front of said 
lots to the center thereof, ‘subject to the use of said 
land by all the owners of lots laid down on said map, 
and by the public generally as public streets,” said 
streets to be opened and to remain open accordingly. 
Three of said lots were conveyed to defendant by a 
deed containing said clause. Held, that the clause 
could not be construed as intending to reserve a right 





of way over the land occupied by said highway, or any 
right additional to that of the public, the same simply 
being subject to public necessity and authority; and 
that, therefore, upon the discontinuance of said high- 
way defendant was entitled to occupy the land to the 
center thereof, and plaintiff, the owner of the other 
lot, was not entitled to a right of way over the same. 

Also held, that a right of way by prescription over 
lands formerly part of a public highway which has 
been discontinued, cannot be based upon their user 
prior to the discontinuance, as in order to give such 
right the user must be while all persons concerned in 
the estate are free from disability to resist it. Wheeler 
v. Clark. Opinion by Church, Ch. J. 

FIRE INSURANCE. 

Use of kerosene.—This action was brought upon a 
policy of insurance, insuring the materials used by 
plaintiffs, who were photographers, in their business. 
The policy contained a clause prohibiting the keeping 
or use of kerosene in the building containing the prop- 
erty insured, unless by special consent in writing. The 
fire was caused by a portable kerosene vil lamp or stove 
used by plaintiffs in their business. It was proved 
that such a stove was ordinarily used in the business 
for the purposes for which this was used. It was also 
proved that a portable gas lamp or stove might have 
been used for the same purpose. Held, that plain- 
tiffs were authorized by their policy to use all mate- 
rials ordinarily used in their business, notwithstand- 
ing the printed clauses of the policy prohibited the 
keeping or the use thereof upon the premises, and al- 
though other materials might have been substituted 
therefor. Hall etal. v. Pres’t, etc., of Ins. Co. of N. 
Am. Opinion by Grover, J. 

LANDLORD AND TENANT. 


Repairs: rent.— This action was brought to recover 
rent, and for repairs and improvements put upon the 
premises by defendant (the tenant) and removed by 
him. Defendant covenanted in the lease to make 
such improvements as might be required, and to make 
all necessary repairs and keep the premises in tenant- 
able order at his own expense, and, at the expiration 
of the lease, to leave all the improvements on the 
premises. The defendant alleged that the premises 
became untenantable because of the settling of the 
rear wall of the building. owing to the original defect- 
ive construction of the foundation, and he therefore 
abandoned them, and claimed that his covenant to 
repair did not cover such a defect, and that under 
chapter 345, Laws of 1860, the premises having be- 
come untenantable, he was exonerated from the pay- 
ment of rent. Held, that the covenant being abso- 
lute to make all necessary repairs and keep the 
premises in tenantable order, and no fraud on 
the part of the owner of the premises having been 
shown, defei:lant was bound to make the repairs irre- 
spective of tue cause of the defect, and, the premises 
having become untenantable through his own fault he 
was not exonerated from paying rent, and was liable 
for the value of the improvements removed. 

There was a clause in the lease that defendant should 
surrender the premises at the expiration of his term 
in as good condition as at the commencement, reason- 
able use and wear and damages by the elements ex- 
cepted. Held, that the preceding clause was not so 
qualified by this as to excuse defendant from repair- 
ing the wall; that the only exemptions intended were 
in respect to the wear of the premises and injuries by 
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the elements, and the settling of the walls could not 
be attributable to either. Lockrow, ex’rs v. Horgan. 
Opinion by Grover, J. 


PRACTICE. 


Referee’s report.—This was a motion for re-argu- 
ment. The action was brought upon an alleged prom- 
ise by plaintiff to pay $2,000 toward altering and repair- 
ing certain premises owned by him, when said work 
was completed. The answer was a general denial, and 
a counter-claim. The action was tried by a ref- 
eree, who found simply the agreement as set forth in 
the complaint, and directed judgment for the amount 
claimed. His report contained no findings as to the 
matters set up as a counter-claim. Defendant moved 
at special term that the report be sent back to the 
referee, with instructions to find upon all the issues, 
which motion was denied. After the settlement of 
the case, defendant moved for a re-settlement of the 
case, and that the referee be compelled to insert therein 
findings upon all the questions; this motion was also 
denied. No specific requests were made to the referee 
to find facts, and defendant did not state, in his notices 
of motion, any particular points as to which he desired 
findings, further than to call in one notice of motion 
for findings upon all the issues in the action, and, in 
another, for such findings of fact and law as related to 
the points or claims made upon the trial on behalf of 
defendant. Held, that such demands were entirely 
too general to raise any question, and the motions were 
properly denied; that it was the defendant’s duty to 
clearly specify the points upon which he desired the 
referee to find, to show that a finding thereon, if in his 
favor, would necessarily affect the judgment, and that 
there was evidence upop which the referee might justly 
have so found. 

Also held, that if the point and the evidence, which, 
it is claimed, would support a finding thereon in favor 
of the moving party, is thus presented, and the motion 
is denied, the denial must be based upon the opinion of 
the court that there was no evidence to sustain such a 
finding, or that, if made, it would not have varied the 
result. In either case a question of law is presented, 
reviewable in this court. Tallman v. Bresler. Opin- 
ion by Rapallo, J. 

PROMISSORY NOTE. 

Bona fide holder: presumption.—This action was 
brought upon a promissory note for $1,500 made by 
defendant R., payable to the order of defendant M., 
and indorsed by him. R. gave the note in part pay- 
ment for a quantity of malt bought by him of M., 
who sold the malt as agent of one E. M. was to re- 
ceive under his agreement with E. a commission of 
five cents on a bushel on the sales on giving to E. what- 
ever was received, either money or notes. M. sold the 
note in suit to plaintiff for $1,200, instead of giving it 
to E. Plaintiff was a commission merchant, and tes- 
tified that he purchased the note as an article of mer- 
chandise, having satisfied himself of R.’s solvency. 
At the close of the evidence the court said there was 
no defense. Defendant’s counsel urged that if M. 
was acting as agent for E., the real owner of the malt, 
and received the note therefor, under the obligation 
to him to turn it over to his principal, and instead of 
doing so passed it to a third party, defendant was not 
liable in this action. The court overruled this and di- 
rected a verdict for plaintiff, and defendants excepted. 
Held, no error; that while it was true that where a 
note is obtained from the maker by fraud or duress, 





or is negotiated in fraud of the rights of the real 
owner, the onus is upon the holder of showing that he 
acquired it in good faith and for value. It appeared 
in this case that it was assumed by both court and 
counsel that plaintiff was such a purchaser, and upon 
this assumption plaintiff’s title was paramount to that 
of E., and he was entitled to recover. The correct- 
ness of this assumption could not be disputed upon 
appeal, as no question in reference to it was raised 
upon the trial, and no request made to submit it to the 
jury. Wilson v. Rocke et al. Opinion by Grover, J. 
TRUST ESTATE. 


Acts of trustee: action to set aside.— This action was 
brought by plaintiffs as residuary devisees under the 
will of F., deceased, in the event of the death of his 
son W. F. without issue, which contingency had hap- 
pened, to set aside two deeds, one by the executors 
and trustees under the will to defendant B. C. for a 
nominal consideration, and the other of most of the 
premises so conveyed, by said B. C. to E. F., the wife of 
W. F., one of the executors and trustees. The plain- 
tiffs claimed that the sale was in substance by a trustee 
to himself, and therefore void. Held, that the rule 
prohibiting a trustee from dealing with the trust 
estate for his own benefit, without the knowledge and 
assent of the cestui que trust, applies to a case where 
one of several trustees, who is also one of the benefi- 
ciaries of the trust, with his co-trustees sells the trust 
estate to himself or to another for his benefit, and such 
sale can be repudiated by the other cestuis que trust. 

In such an action it is not necessary for the plaintiff 
to show a restoration or offer to restore the considera- 
tion paid, they having received no portion thereof. 
Tiffany et al. v. Clark etal. Opinion by Folger, J. 

VOLUNTARY ASSOCIATION. 


Estate in trust: reference and accounting.— This ac- 
tion was brought by certain shareholders in a volun- 
tary association, formed in 1835, under written articles, 
for the purchase on speculation of lands, against the 
heirs at law and administrators of W., in whom the title 
of the land was.to be vested, subject, however, to the 
control of the board of directors; W. to execute leases 
and conveyances thereof and to transfer his office as 
custodian when required, upon being indemnified 
against expenses and liabilities. The land was pur- 
chased and W. took a title in fee thereof. The relief 
sought was the dissolution of the association and set- 
tlement of its affairs, the sale of the land and distri- 
bution of the proceeds, and that defendants account 
for the rents and profits received by W. during his 
life-time. Held, that W. held the property for the 
benefit and as the property of the association, and that 
upon his death the holders of shares in the association 
had a right to enforce their equitable interests as 
against the heirs of W., to whom the legal title had 
apparently descended; that as only the rights of the 
parties and their successors in interest were involved, 
it was immaterial whether W.’s estate could be tech- 
nically denominated an estate in trust, or whether 
his obligations were regarded as resting in contract. 

Also held, that oral declarations of W. as to the na- 
ture of his interest in the property, although not com- 
petent for the purpose of proving a trust, were admis- 
sible under the plea of the statute of limitations, as it 
would not begin to run until the trustee in some man- 
ner repudiated the trust. 

It seems that a trustee, who denies the trust and 
claims in hostility thereto, cannot invoke the rule al- 
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lowing six mouths for the investment of the trust 
funds, but is properly chargeable with interest thereon 
from the time of their receipt. 

Where a reference and an accounting is directed by 
an interlocutory judgment or decree, and a party ap- 
pears before the referee and presents claims, support- 
ing the same by proof, and contests the claim of the 
opposing party, he does not thereby waive his right to 
move for a new trial or to appeal to this court from an 
order denying one. The party is not bound to abstain 
from seeking to protect his interests and to secure the 
most favorable final judgment, in case the decision on 
the merits is sustained, under the penalty of forfeiting 
his right to seek a review of the main questions in the 
case. Barker et al. v. White et al. Opinion by Rapallo, J. 


> -— 


REHEARING IN THE UNITED STATES SU- 
PREME COURT. 
N Ambler v. Whipple et al., the Supreme Court of the 
United States held that, as a rule, no rehearing will 
be granted unless some member of the court who con- 
curred in the judgment expresses a desire for it, and 
not then unless the proposition receives the support of 
a majority of the court. The request for a rehearing 
in the present case, however, was on the ground that 
the former hearing was on an imperfect record. Upon 
the additional transcript Miller, J., who delivered the 
opinion, made the following remarks: “ It consists of 
commissions to take depositions, orders fixing the 
time by extension or otherwise of taking testimony, 
of rules upon the parties to do various things prepara- 
tory to a final hearing, which do not affect the merits 
of the case. It is filled with matter showing Ambler to 
have been drunk, vicious, negligent, and in contempt 
of the court in the progress of the case. In short, if 
his cause was to be tried on his merits, instead of the 
merits of his case, it shows enough, as the original 
record did, to defeat it. All this is only in aid of the 
theory oun which Whipple has rested his case and lost 
it, namely, because Ambler has been a very bad 
man, a drunkard, and a convicted felon, that he, his 
trustee and partner, could take to himself all the bene- 
fit of Ambler’s skill and labor, disregard his double 
relation as trustee and partner, and violate every princi- 
ple which governs these confidential relations.”’ For 
this reason, and for others of minor importance, the 
rehearing was denied. 
—\_>___—_—_ 


CONTEMPT OF COURT. 


N State of Texas v. White et al., the United States 
Supreme Court considered a question of contempt 

of court under the following circumstances: In the 
original decree in the case, White and Chiles were per- 
petually enjoined from setting up any claim or title to 
any of the bonds, or coupons attached to them, which 
were the subject-matter of the suit. The bill, answers 
aud proceedings showed that the purpose of the suit 
was to establish the title of the State to these bonds, 
and to free it from the embarrassment of the claim of 
defendants. It is held that, notwithstanding Chiles 
now asserts a different title or source of title, held by 
him when the suit was brought, from the oue imputed 
to him in the suit and defended by him, he is in con- 
tempt of court in setting up and seeking to enforce 
this claim. Miller, J., in delivering the opinion of 
the court, said: ‘* Without determining how far a 
mere, loose verbal assertion of aright to these bonds 








could violate the injunction, we are of opinion that 
the deliberate service, upon those who had them in 
possession, of a written notice of his claim of owner- 
ship, with a reference to further judicial proceedings 
in support of it, is a violation of the injunction of the 
court in this case, and that the defendant Chiles is 
guilty of a contempt in that regard.” 

“Section 725 of the Revised Statutes declares that 
the courts of the United States shall have power to 
punish by fine and imprisonment for contempts of 
their authority. And among the cases specially 
enumerated are ‘disobedience or resistance by any 
officer of the court, or by any party, juror, witness or 
other person, to any lawful writ, process, order, rule, 
decree or command of the said courts.’ Such has 
always been the power of the courts, both of common 
law and equity. The exercise of this power has a two- 
fold aspect, namely: first, the proper punishment of 
the guilty party for his disrespect to the court or its 
order; aud the second, to compel his performance of 
some act or duty required of him by the court, which 
he refuses to perform. Stimpson v. Putnam, 41 Vt. 
238. In the former case the court must judge for 
itself the nature and extent of the punishment, with 
reference to the gravity of the offense. In the latter 
case the party refusing to obey should be fined and 
imprisoned until he performs the act required of him, 
or shows that it is not in his power to doit. Weare 
asked by counsel for complainant to act upon this lat- 
ter principle in the present case. But it is not pointed 
out to us very clearly what act it is in the power of 
defendant to perform, commanded by the decree, and 
which he refuses todo. The bonds are not in his pos- 
session or under his control. He cannot, therefore, 
deliver them up as the decree orders. There is nu de- 
cree that he shall pay their value. The only order 
which he is shown to have violated is the one we have 
considered, enjoining him from setting up a claim to 
them. 

“The petition for the present rule on Chiles asks that 
he may be ordered, by a proper instrument, in writing, 
to convey and transfer to the State of Texas all rights, 
titles and interest which he appears or pretends to have 
in said bonds, and counsel in oral argument says he 
should be imprisoned for contempt until he complies 
with this order. But the obvious answer to this is 
that no such order or decree has been made, and 
defendant can be guilty of no contempt in not doing 
this until he has been ordered to do it, and he is aware 
of it. To make an order now, aud then punish for 
contempt or disregard of it before it was made, is ex 
post facto legislation and judicial enforcement at the 
same moment. It is true that the original decree con- 
tains a provision for further directions in the enfurce- 
ment of it, and it may be that such an order as is asked 
for now would be made on proper application aud 
proper notice to the parties concerned, but such a pro- 
ceeding can constitute no part of process for contempt 
in disregarding an existing order of the court. The 
granting or refusal of such an order is governed by 
very different considerations, and is to be brought to 
the attention of the court by very different proceed- 
ings than such as belong to the one now before us. 

“We are left, then, to the consideration of what 
punishment we shall impose upon Mr. Chiles for the 
violation of this court’s injunction in a suit to which 
he was a party, where he was fully heard and his rights 
conclusively decided. Without further comments, we 
think it our duty to order that he pay to the United 
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States a fine of two handzed and fifty dollars and the 
costs of this proceeding, and that he stand committed 
to the custody of the marshal of this court until said 
fine and costs are paid.” 


a 
BOOK NOTICES. 


Practical ions for the Management of Lawsuits and 
Conduct of Litigation, both in and out of Court. By John 
C. Reed, Counselor at Law. New York: James Cock- 
roft & Company, 1875. 
E have, in this volume, another of those works 
which have been multiplying of late, upon the 
practice of the law, which are sure of a welcome by 
students and new beginners in the mystery of orig- 
inating and conducting lawsuits. There is a natural 
and laudable curiosity on the part of young men like 
these, to learn by what steps the men whose names 
they have heard associated with high places in the pro- 
fession, attained the distinction which stimulates the 
ambition of those who are coming afterthem. And 
if they meet with one who professes to be able to point 
out to them the way, they are sure to lend a listening 
ear, or to read, with grateful attention, the lessons of 
wisdom and advice which they suppose have been 
derived from the experience and reflection of wiser 
men. 

The entrance to a professional life is practically the 
same for all, and no lawyer ever forgets the doubts and 
misgivings with which he looked around upon the over- 
stocked ranks of the profession when first admitted 
to its, so-called, privileges, and calculated his chances of 
making headway against such a formidable array of 
competitors for its rewards. And yet the instances are 
not rare of success being achieved where it was least 
expected, by dint of honest and earnest effort, holding 
out to young men motives to ambition, and encourage- 
ment under difficulties and embarrassments. To such 
men a work like this can hardly fail to be a welcome 
offering. They read it as they listen to a recital of the 
experiences of a friend, and are ready to accept its 
truths, however familiar to older men, as words of 
wisdom to be treasured up for use when the hour of 
need shall come. Repetition thus hardly tires when it 
is presented in new relations, or is associated with new 
grounds of hope and encouragement. 

For these and other reasons this work of Mr. Reed 
comes in good time, and will, we doubt not, be read 
with interest by many, though they may not attempt 
to carry into practice the valuable hints which he has 
gathered and stored upin the volume before us. In 
addition to his own views, he borrows liberally from 
Warren, Bishop, David Paul Brown and the author of 
“The Adventures of an Attorney,” whoever he may 
be, as well as from the biography of Choate and sun- 
dry other works of that character, whereby he is able 
to treat the reader to a great variety of interesting 
topics connected with the main purpose of the work. 
He has little to say of the educational training of a 
student, but is content to take him at his entrance 
into the profession, and even there confines himself 
to the preparation and conduct of a cause in court, 
with practical suggestions as to how this can be done 
with most credit to himself and advantage to his 
client. The work is divided into two parts: ‘‘Con- 
duct out of Court,” and ‘‘Conduct in Court,” or the 
“Tactics of Litigation.”” Among the leading thoughts 
which commend themselves to the good sense of every 
man who knows what is essential to success in the pro- 
fession, is that of the necessity of labor, personal, 





earnest, persevering tamer. - Facit per dite,” may 
answer in some things, but in the trial of a cause, a law- 
yer’s motto should always be, “‘facit per se.” He 
illustrates and enforces this by a comparison between 
the English and American systems, in the matter of 
dividing the same labor between two under the former 
system, which is often performed with equal ability 
and success by one under the latter. In England, as 
is well known, the division into barristers and attor- 
neys is absolute, and promises to be as perpetual as 
it is absolute. The very temple of justice would be 
jeopardized if a barrister were to be known to have 
spoken to his client, or an attorney were to open his 
mouth audibly in court. Independently, however, of 
its effect upon the conduct of a cause in court, it 
would be impossible to introduce it into our system, 
if for no other reason than that solicitors and attor- 
neys would never submit to accept of a lower level in 
the profession than the barristers, with whom they are 
to be fellow workers. It is the last thing that young 
America can be taught, to have any line drawn between 
him and the chief justiceship of the Supreme Court, 
which he has no right to jump over, if he sees fit to 
try it. 

The writer of the work before us points out clearly 
the loss of power which is quite sure to arise from 
dividing these offices. He shows what every practic- 
ing lawyer already knows, how much any one in the 
conduct of a cause gains by not only seeing his client, 
but his witnesses also. It is, indeed, the only way by 
which he can know his case thoroughly. And, as for 
witnesses, many a good cause has been lost by putting 
forward one who hesitates and qualifies and misgives, 
or who rashly lays himself open to a damaging cross- 
examination. Andif the advocate must depend for 
his selection in this respect upon the attorney, or for 
the order in which his witnesses are to be called, he 
may find himself caught in the meshes which his own 
associate had spread for him. One great source of an 
advocate’s power isin knowing his men, what are their 
surroundings, how they may be approached, and how, 
if possible, to draw just enough out of his witnesses to 
open a door for his adversary to come in, and, by his 
cross-examination, to supply with double effect what 
he had purposely left incomplete. And this can rarely 
if ever be acquired where the knowledge he has is ac- 
quired only at second hand. 

One valuable suggestion, though by no means a 
new one, in respect to the examination of witnesses, 
whether cross, or direct, is found in the volume under 
consideration, and that is never to put a question 
without some definite purpose or aim. The examina- 
tion of witnesses, under any circumstances, is one of 
the most difficult parts of a lawyer’s duty. None calls 
for more skill and good sense than that. Some go ata 
witness, who happens to be called by the adverse party, 
as he would at an animal whom he was trying to scare 
by looking firm and crying out at him. Others will 
make an adversary’s witness go over the same things 
which he has already stated, thereby giving it an im- 
portance which may have escaped the attention of the 
jury when first repeated, and this they call cross-ex- 
amination. Others still start off in search of some- 
thing they hardly know themselves what, and end in 
getting lost in the fog which they have themselves 
raised. 

But it is not our purpose to give the contents of this 
work, or to follow out any of the trains of thought 
which it is calculated to raise in its reader’s mind. This 
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subject of examining witnesses is more fully treated 
of in the second part of the work, in which the author 
makes free use of the ‘**Golden Rules,” so called, of 
David Paul Brown, and refers among other examples, 
to the famous “Non Mi recordo”’ witness in the 
Queen's trial, who has become a part of English legal 
history. But we have already too nearly exhausted 
our space to follow him through “the argument,’’ and 
can only add the briefest notice of his “final chap- 
ter,” which is devoted to ‘‘ The character of the suc- 
cessful lawyer.’ In this, he puts skill above learning, 
and insists that, in order to answer to that character, 
*“*he must know mankind better than he does the Code 
or the reports,” and concludes his description of such 
a lawyer by saying that ‘he is a patient, laborious, 
intense worker, living in his cases, and hanging over 
them as affectionately as a mother over her children.” 

Such isa brief outline of the work we have attempted 
to notice. Its object is to teach by palpable illus- 
trations and examples, and, to do so, it assumes a 
dramatic interest at times which is attractive to even 
the unlegal layman. It may fairly claim, what is no 
slight praise, to be a pleasant addition to the lighter 
legal and forensic literature of the day. 


Report of the Trial of James Lowell, indicted for the Murder 
of his Wife, before the Supreme Judicial Court of Maine 
for Androscoggin county. By H.M. Plaisted, Attorney- 
General. Portland, Me.: Dresser, McLellan & Co., 1875. 

This volume of two hundred and fifty pages is the 
record of the trial and conviction of James M. Lowell, 
of Lewiston, Me., for the murder of his wife, Mary 
Elizabeth. It is a case of completely circumstantial evi- 
dence, both as respects the corpus delicti and the perpe- 
trator. A skeleton without a head, encased in a silk 
dress, was found in a secluded spot in October, 1873. The 
dress was thought by some witnesses to be the one which 
Mary had on when she was last seen, in June, 1870, 
with her husband in the vicinity of the place where 
the remains were found. Whether the evidence was 
sufficient to warrant the conviction we shall not un- 
dertake to say; but the jury were against the prisoners, 
and he subsequently confessed that he killed her—that 
while riding they got into a quarrel and he threw her 
out of the wagon, over the seat backwards, and broke 
her neck. 

So far as this report shows, the case was not tried, 
argued or presented to the jury with any great ability 
or learning. The interest attaching to the report is al- 
most entirely sensational. Still there are one or two 
passages in the charge of Judge Walton which may be 
of professional interest. The Judge says, on page 237: 

“It is claimed that circumstantial evidence is very 
unreliable; and as evidence of its unreliability the 
prisoner’s counsel has read to you several cases of sup- 
posed erronecus convictions obtained upon that evi- 
dence. Some of them were read from a book, pur- 
porting to have been written by Mr. Phillips, an emi- 
nent English writer, upon the law of evidence. The 
attorney-general claims that the book is a fraud, got- 
ten up to frighten and mislead juries. It is stated in 
a book now before me (Ram on Facts) that that tract 
was first published in 1816, and was entitled the 
‘Theory of Presumptive Proof:’ that it was inserted 
as an appendix to the first American edition of Mr. 
Phillips’ work on evidence; that to this pamphlet was 
subjoined eleven startling cases of erroneous convic- 
tions upon circumstantial evidence; that the pamphlet 
made a noticeable sensation for a time, and had such 
an effect upon jurors that some judges forbid counsel 
referring to it.” 

The rule in regard to the corpus delicti is laid down by 
the judge to be that “it must be established beyond a 
reasonable doubt, like any other fact on which a verdict 





in a criminal case is based, nothing further.”’ We dis- 
like to see such considerations as the following laid be- 
fore a jury by the judge: ‘The verdict of a jury is 
not so conclusive as the prisoner’s counsel would have 
you believe.”” “If convicted, it is a matter of judi- 
cial history in your own county that the verdict may 
be set aside.”” ‘And this is not the prisoner’s only 
escape.”’ ‘* You, therefore, perceive that it is not strictly 
true, as counsel would have you believe, that upon 
your verdict inevitably hangs the life of the prisoner.” 
The jury are told that the verdict may be set aside, or 
the governor may pardon the prisoner if convicted, or 
sentence may not be passed, or it may not be executed. 
And the impression which this conveys is not relieved 
by the additional caution that the jury are not to 
allow themselves to be influenced in any way by the 
consequences of their verdict. The charge of Judge 
Walton is exceedingly defective, in our view, and 
amounts to but little more than an answer to the ar- 
guments of the prisoner's counsel, as if the attorney- 
general had not been quite equal to the emergency. 

The volume is embellished by a dream which the 
mother of the missing woman had in June, 1870, in 
regard to her daughter, and which is inserted in the 
appendix. 


A Manual of Practice in the Courts of the United States, with 
Notes to Decisions of the Federal Courts. By Robert 
Desty. San Francisco: Sumner, Whitney & Co., 1875. 

This little volume embraces the Revised Statutes of 
the United States, relating to the Federal courts and 
the practice therein, together with the rules and orders 
of the Supreme Court of the United States—all brought 
down to the present date. A large number of authorities 

are cited in appropriate places in the form of notes; a 

good index is provided; and nothing seems to have 

been omitted to make the book a complete manual of 
federal practice. It needs no elaboration to convince 
the practitioner in the United States courts that this 
compilation is a storehouse of information. So far 
as we have examined, it is entirely accurate, and we 
can recommend it to the profession without reserve. 

It would be difficult to find a more useful manual than 

this. 

—_———__> __—_. 


NOTES. 


AST week we gave some translations of selections 
from Moot Cases in Criminal Law, which Professor 
Bar, of the University of Breslau, has prepared for the 
use of students; and we say now what we intended to 
say then, that Professor Bar is one of the most distin- 
guished of living jurists, being the author of an authori- 
tative treatise on Private International Law, as well as 
of several very able works on Criminal Jurisprudence. 
We should be glad to be the means of interesting 
American students in his writings. —— Mr. Disraeli 
has a little sarcasm for almost everybody. The other 
night he said, in speaking of some strictures of the 
judges of Common Pleas on the registration laws: ‘I 
do not see that, because Her Majesty's government the 
other night supported the removal of a petty grievance 
with regard to the law of registration, they are logically 
bound to deal with the law of registration, as a whole. 
I, of course, hear any thing that falls from the bench 
with great respect, but I must say that in my opinion 
judges are a little too apt to criticize acts of parliament. 
We must remember the circumstances in which many 
opinions of that kind are given by the judges. They 
sit in courts which are not properly ventilated, and in 
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that respect they are not, perhaps, treated as well as 
they ought to be by the country. Whatever other in- 
fluences affect their opinions I know not, but I fear it 
is a fact that the learned judges do not treat acts of 
parliament with the respect which I trust we shall 
always show toward themselves.” 


Alfred Yaple has written the ‘‘ Reminiscences of 
Alfred Kelley,” a statesman and lawyer of Ohio. Mr. 
Kelley was born in Connecticut Nov. 7, 1789; he stud- 
ied law in New York State; he moved further west 
and was admitted to the bar in Ohio. He took an 
active part in legislation, and the “ fruits of his pub- 
lic labors, like light and air and sunshine,” says Mr. 
Yaple, ‘‘are enjoyed by usall, without calling forth 
special attention or remark.’’ Mr. Kelley is described 
asa man possessing the fortiter inre with but little or 
none of the suaviter inmodo. In litigated matters, he 
“well understood what arguments to reserve and what 
to bring forward at the difficult stages.’’ In thecourse 
of his practice at the bar he had an important case to 
argue before Chief Justice Gibson, of Pennsylvania, 
“the giant of the law.’’ Mr. Kelly said that upon 
that occasion he and his colleagues thought that one 
point in the case must determine it in their favor, but 
he did not state that point, leaving it for Judge Gib- 
son to suggest, knowing that all men loved their own 
discoveries. Judge Gibson interrupted the argument 
by announcing the controlling point in the case, and 
by asking the other side to answer the suggestion. 
Kelley then suspended his remarks to hear the views of 
the other side, feeling that his case was won, as it was; 
for his opponents had not only to contend against the 
inherent force of the proposition, but against Judge 
Gibson’s bias in its favor, as a discoverer. 


The world-renowned “ Webster’s Dictionary ’’ con- 
tinues to hold its place asthe best general dictionary 
of the English language. Of its value to the legal 
profession, as well as to the public, we need not speak 
atlength. It has received the highest commendations 
in the courts of England, and its definitions have been 
universally followed in the courts of this country. As 
a matter of professional interest, it may be well to 
know that the definitions of this dictionary have been 
adopted in the courtsof New York in at least the fol- 
lowing cases: Carpenter v. People,8 Barb. 603; Fitch 
v. Bates, 11 id. 471; Bishop v. Cook, 13 id. 826; North- 
ern Railway Co. y. Curpentier,3 Abb. Pr. 259; S. C., 13 
How. Pr. 222; Steward v. Winters, 4 Sandf. Ch. 587; 
Elton v. Markham, 20 Barb. 343; Almshouse v. Art 
Un., 7 N. Y.228; People v. Payne, 3 Den. 88; Wood- 
burn v. Mosher, 9 Barb. 255; Dow v. Whetten, 8 Wend. 
160; Hoyt v. Van Alstyne, 15 Barb. 568, and many 
other cases. The law reports of other States show a 
like number of recognitions of the correctness and 
value of the definitions found in Webster’s Dictionary. 


— 


The prize speaking at the Yale Law School resulted in 
the award of the prize of $100 to Samuel O. Prentice, 
whose subject was ‘Lord Erskine.’’ Mr. Prentice 
contended that Erskine was not a jurist, but that his 
great power was a personal one. He was the “ perfec- 
tion” of an advocate. —— The Cruger will case, which 
has been decided by Surrogate Hutchings in New York, 
illustrates a mania among will-makers, instances of 
which have occurred from time immemorial. Mrs. 
Cruger was an estimable lady who lived and died in 





New York at the age of eighty-three. She left prop- 
erty to the value of $240,000, which she willed to the 
American Bible Society and the Board of Foreign 
Missions. The natural heirs contested the will, when 
it appeared that the old lady had been afflicted with 
insanity in some form or other for several years pre- 
vious to her death, and at the time of the making of 
the will. At atime when she was sick she conceived 
that there was a fire burning beneath her bed and that 
the devil himself was lying in wait for her soul. This 
seemed to be the ground of her endeavors to propitiate 
the evil one, and of the consequent bequeathment of 
her property to religious uses. 


Messrs. Evarts, Arnoux and Root, of counsel for 
Messrs. H. B. Claflin & Co., called at the United States 
district attorney’s office recently, in relation to the 
indictments against their clients for alleged com- 
plicity in the silk smuggling conspiracy, and Mr. 
Evarts had a consultation with Mr. Bliss. Nothing 
definite was arrived at, but it is probable that the cases 
will go over to October, and that no motion in refer- 
ence to the indictments will be argued in the mean- 
time.——Gov. Tilden, in vetoing the act punishing 
the imputation of unchastity to females as a misde- 
meanor by a fine not exceeding $500, or by imprison- 
ment not exceeding one year, or both, made the fol- 
lowing observations: ‘If the statutory slander, created 
by the act of 1871, is to be made a criminal offense, I 
can see no reason why slander at common law should 
not be. To allow this would foment neighborhood 
quarrels, encourage litigation, block the courts with 
trifling causes, and benefit no one except the class of 
small lawyers who thrive on this sort of cases. But 
there is another objection to this bill, which, with me, is 
conclusive. It does not permit the person charged with 
the offense created setting up in his defense a justifica- 
tion, or of his putting in the plea of a privileged com- 
munication. * * * The prisoner should at least 
have all the latitude of defense which is allowed to a 
defendant upon an indictment for libel at common 
law.’’—— In regard to the police justices’ bill, the Gov- 
ernor said: ‘‘ The present bill adds two new police jus- 
tices to the eleven now existing. The necessity, on 
public ground, for the measure is the subject of some 
difference of opinion, but it cannot be said to have 
been established. Eight of ten justices — one being 
vacant — have made a communication to me, in which 
they state that the business for the six months ending 
April 30, 1875, was nearly fourteen per cent less than 
last year; that the court of special sessions can, with 
the present number of justices, be held daily, if ex- 
pedient; and that ‘any increase in the number of 
police justices is quite unnecessary, and would serve to 
create additional expense to be borne by the city 
without any corresponding benefit.’ This communi- 
cation is accompanied by a statement of the clerk of 
the court of special sessions as to the amount and con- 
dition of the business of that court, which seems to 
confirm the views of the justices.” 


In the case of The United States v. Shoenfeld, which 
came up at Milwaukee last week, Matthew H. Carpen- 
ter, for defendant, moved the court to vacate the order 
granted for the production of his books and papers. 
Speaking of the fifth amendment, Mr. Carpenter said: 
‘In the case before the court it is sought to make the 
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defendant a witness against himself. It is absurd to 
say that the intention was to protect a man against 
being compelled to give oral testimony against himself, 
and that this protection was not to extend to written 
papers. On the contrary, he maintained that it ex- 
tends to papers in the possession of an attorney, and 
read various authorities to prove this, particularly 
Lord Mansfield, whom counsel regarded as a friend of 
liberty, whose opinions will be respected by the judges 
of all countries where the desire exists to maintain 
the freedom of the people.’’ ‘* We are in greater dan- 
ger of losing our rights than Englishmen are, from the 
very nature of our elective institutions, and from our 
habit of looking at government as the creature of our 
will. Our government has been in the way of doing 
things that would overturn the strongest government 
that ever lived in England, ina moment. He had occa- 
sion to see it and mark it for years, and spoke whereof 
he knew.’’——Mr. David Dudley Field delivered an ad- 
dress before the Adelphic Union, of Williams College, 
in the course of which he said: ‘* Europe cannot con- 
tinue for fifty years to support armaments of such 
proportions as she now bears. The reduction of arma- 
ments will lead to international arrangements to pro- 
vide for the settlement of disputes; and among other 
great achievements of the coming age, I look confi- 
dently for the adoption by general treaty of a plan of 
arbitration which shall relieve the world of most of its 
burden of standing armies, and reduce to the utmost 
the chances of war, and this, I venture to believe, will 
be accomplished before the class of 1925 takes its leave 
of these halls.” 


The Law Times announces that the Lord Chancellor 
has made several ‘ new silks.’’ The most junior in 
point of standing is Mr. Gorst, who was called in 1865. 
Going backwards, Mr. Horace Davey was called in 1861, 
Mr. Mellor in 1860, Mr. Cave, Mr. B. T. Williams, and 
Mr. Montague Cookson in 1859, Mr. Baylis and Mr. 
Robinson in 1856, Mr. Ince in 1855, Mr. Graham Hast- 
ings in 1854, Mr. Motteram in 1851, Mr. Locock Webb 
and Mr. G. W. Hemming in 1850, Mr. J. O. Griffits in 
1848, and Mr. Campbell Foster in 1846.—— A correspond- 
ent of the Law Times calls attention to a circum- 
stance in connection with the case involving the right 
to the title of ‘* Reverend” in England, which we re- 
cently noticed. He says: “The Bishop of Lincoln, and 
the other Anglicans who refuse to accord such title 
should study a document in the handwriting of the 
great English judge, Sir William Blackstone, a good 
authority on ecclesiastical matters. The document 
runsthus: ‘‘ Memorandum : — 13th April, 1765. It was 
then agreed between Hannah Bromley, of Wallingford, 
widow, and William Blackstone, of the same place, 
Esquire, That the said Hannah Bromley, within three 
months from the date hereof, shall, for the considera- 
tion of £340, convey to the said William Blackstone, 
and his heirs, all her third part or share of the house 
and lands, and other premises in the parish of St. 
Peter, in Wallingford, now in the occupation of Jere- 
miah Morrel, and of the advowsou of the church of 
St. Peter, and also of the room or place now used fora 
meeting house for Protestant Dissenters; and that 
the said William Blackstone shall pay to the said Han- 
nah Bromley the said sum of £340, on having a good 
title made out to him of the same, and also will per- 
mit the Rev. Alexander Jackson, minister of the Gos- 
pel, to occupy and use the said Dissenting meeting 








house so long as he shall reside at Wallingford afore- 
said, without paying any rent for the same, either in 
respect of the third part of the same premises lately 
purchased by the said William Blackstone, of Thomas 
Tower, Esq. Hannah Bromley, William Blackstone. 
Witness, Alexander Jackson.” Mr. Jackson was the 
Baptist minister of Wallingford. The document is in 
the possession of the Rev. J. Martin, of Brighton, who, 
I believe, is willing to let it be inspected. 


It is announced that in the Harvard University Law 
School, the following new subjects will be made elect- 
ive the coming year: Civil procedure under the New 
York Code, Prof. Langdell, one hour a week. Trusts 
and other titles in equity, Prof. Thayer, two hours a 
week. Sales of personal property, Prof. Gray, two 
hours a week. Partnership and other titles in mer- 
cantile law, Prof. Gray, two hours a week. Bills of 
Exchange and promissory notes, Prof. Ames, two 
hours a week.—-A white man has brought action 
against a colored man for refusing the former enter- 
tainment at the latter’s inn.——The personal estate of 
the late Baron Pigott is valued at only £14,000.—The 
Lord Chief Justice of England recently said at a ban- 
quet: ‘“* The judicial bench does not date from to-day or 
yesterday. It took its rise in bygone times, and has 
been handed down from generation to generation, the 
mutual esteem and affection which it has engendered 
being the growth of ages. May it ever be so! We live, 
however, in an age of change, and the judicial bench 
hardly knows what its ultimate destiny may be. We 
have been called for many years Her Majesty’s Judges, 
and, for aught I know, before another year passes we 
shall be called by another designation. We are to be 
members of a High Court of Justice. Whether that 
will make any difference or not Ido not know; but 
when I look to our judicial body and to the bar of 
England, Iam quite sure that in after times, as now, 
the unimpeachable integrity of the English bench will 
still be maintained, and that the confidence it inspires 
in the administration of justice will continue for all 
time to come.”’ 


A contemporary has the following: Bentham says: 
“Priestley was the first (unless it was Beccaria) who 
taught my lips to pronounce this sacred truth: ‘ That 
the greatest happiness of the greatest number is the 
foundation of morals and legislation.’’’ Works, vol. x, 
p. 142. The credit of being the first to formulate this 
doctrine seems to belong to Beccaria. In the intro- 
duetion to his ‘* Treatise on Crimes and Punishments ” 
(Dei Delitti e delle Pene), first published in 1764, he 
says: “If we turn to history we shall see that laws, 
which are or ought to be the covenants of free men, 
have been for the most part only the instrument of 
the passions of some few individuals, or have arisen 
from a fortuitous and transient necessity, and that 
they have by no means been dictated by a cool inves- 
tigator of human nature, who had concentrated in a 
single point the actions of a multitude of men, and 
considered them from this point of view, namely: the 
greatest happiness divided among the greatest num- 
ber (la massima felicita divisa nel maggior numero).” 
— The Chicago Legal News states that women are 
eligible in [llinois to the office of notary public: also 
to the office of deputy probate clerk in Ohio, and that 
this is in ‘* keeping with the spirit of the age.” 
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CURRENT TOPICS. 


N an article on “The Laws of Warfare,” the Amer- 
ican Law Review recapitulates the reforms which 
are sought to be effected in the relations of nations, 
and arranges them under the following heads: 
1. The Abolition of the Capture of Private Property 
at Sea; 2. The Prohibition of Trade in Contraband 
between Citizens of Neutral States and the Belliger- 
ents; 3. The Acceptance of the “Three Rules” 
contained in the Treaty of Washington; 4. The 
Propositions of the Russian Code laid before the 
Conference at Brussels; and 5. The Introduction of 
Arbitration in the place of War as an Ordinary 
and Necessary Mode of Terminating Controversies 
between Nations. These reforms are regarded by 
their advocates as the parts of a general scheme of 
reform, and M, Charles Calvo, in a recent monograph 
on the ‘‘ Three Rules,” has intimated quite strongly 
that an adoption of all the reforms is essential to the 
success of any of them. But the writer in the Law 
Review, who is evidently identical with the author 
of the article on ‘‘The Proposed Codification and 
Reform of the International Law” in the January 
number of the Review, is one of that class who look 
with disfavor on all attempts at changing the exist- 
ing order of things, and who are always raising their 
hands in holy horror when any body proposes a 
“change.” This we gather from the article which 
is full of objections in reference to the proposed 
schemes for the improvement of international law, 
and of sneers at the ‘‘ humanitarian” publicists who 
are endeavoring to ameliorate the rigors and dimin- 
ish the horrors of warfare. The chief fault which the 
reviewer finds with the international law reformers 
is, that they propose to substitute mankind for the 
nation, the general good for the particular good, and 
yet that these reformers are playing, unconsciously, 
into the hands of such ‘‘ wily statesmen” as Gort- 
schakoff and Bismarck, who are working for the 
aggrandizement of Russia and Germany, military 
powers, at the expense of Great Britain and all other 
naval powers, The reviewer thinks that the pro- 
posed reforms will give Russia and Germany the 
advantage, and is surprised that the United States 
should accept the “Three Rules” as good law, since 
it would be very burdensome for the United States 
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to observe the rules. The article, in its whole tone 
and scope, is so conservative as to appear re-action- 
ary. It is so much easier, however, to find fault 
with proposed reforms than it is to advance proposi- 
tions and schemes that will stand the test of time 
and use, that it is not to be wondered at that there 
are many who, like the reviewer, merely stand and 
wait and object in the presence of the greatest pre- 
liminary movements toward international law reform 
that the world has ever seen, 


The report of the Paymaster-General of the Court 
of Chancery in England exhibits the magnitude of 
the transactions in that court. The Law Times gives 
an abstract of the report, from which it appears 
that the grand total of funds dealt with amount to 
eighty-eight millions of pounds, and that there is a 
balance on hand of nearly sixty-seven millions and 
ahalf. The report gives an account of the various 
boxes and other effects lying in the Bank of England 
to the account of this court. Among the contents 
of the boxes are to be found jewels, watches, trink- 
ets, stocks and shares, and diamond rings. The 
Law Times considers the report a good index of the 
vast concerns managed by the Court of Chancery, 
and an answer to those who complain of the pro- 
tracted nature of suits in equity. The number of 
matters and causes standing on the books August 
31, 1874, showed an increase of 681 over the num- 
ber in the preceding year. We should think that 
the fact that the publication of fhe Paymaster-Gen- 
eral’s report has been delayed so long — six months 
after the closing of the year — is, of itself, sufficient 
to show that the affairg of the English Court of 
Chancery are in a rathdlivengtianted state. 


The decision of the Supreme Judicial Court of 
Maine in Burnham v. Grand Trunk Railway Oo,, 63 
Me. 298, is of considerable importance to passengers 
on railroads. The company’s ticket agent had told 
plaintiff that it was necessary to purchase but one 
ticket to enable him to pass over the road, stopping 
over night at an intermediate station, and that the 
conductor would give a stop-over check to enable 
plaintiff to do so. Plaintiff accordingly purchased 
the ticket, paying fare for the whole distance. On 
the second day the conductor refused the ticket, 
because it was indorsed “good for this day only,” 
and plaintiff was expelled from the cars on refusal 
to pay the fare demanded. We are not informed 
whether plaintiff asked for or obtained the stop-over 
check; but the court held that, in an action against 
the company, the representations of the ticket agent 
were admissible in evidence; and that the conductor 
having been informed of these representations was 
not authorized to expel plaintiff from the train with- 
out first offering to return the excess of fare paid, or 
to deduct it from the fare demanded, though the 
rules of the company prohibited passengers from 
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stopping over upon such tickets. This decision is 
more favorable to the passenger than the cases 
usually are. The New York Court of Appeals, in 
Townsend v. N.Y. 0. & H. R. R. R. Co., 56 N. Y. 295, 
held, that the wrongful taking of a ticket from a pas- 
senger by the conductor of one train does not exon- 
erate him from compliance with the regulation in 
another train, on which he wished to proceed upon 
his journey; and the second conductor is justified in 
expelling the passenger on refusal to pay his fare. 
This court holds that conductors are not bound to 
take the word of a passenger as to whether he pre- 
viously had a ticket, or as to how far it would have 
carried him. It is absolutely impossible to reconcile 
the position of the New York Court of Appeals in 
the Townsend case with that of the Supreme Court 
of Maine in the Burnham case; for the principles at 
the foundation of the two decisions are directly 
antagonistic. 


Mr. Justice Bradley, of the United States Supreme 
Court, in 7’he Lotawana, has cast an official blight 
upon comparative jurisprudence. In this case, it 
was held that there is no maritime lien for repairs 
and materials furnished to a domestic ship in a home 
port. Judge Bradley, in the course of his opinion, 
said, that the proposition, that by the general mari- 
time law a lien is given in cases of the kind under 
consideration, does not advance the argument a sin- 
gle step, unless it be shown to be in accordance with 
the maritime law as accepted and received in the 
United States. ‘'Bhe learned judge asserted that 
whether it is the maritime law of this country de- 
pends upon questions which are not answered by 
simply turning to the — European treatises 
on maritime law, or the co@es or ordinances of any 
particular country. And to ascertain what the mari- 
time law of this country is, it is not enough to read 
French, German, Italian and other foreign works on 
the subject, but we must have regard to our own legal 
history, constitution, legislation, usages and adjudi- 
cations as well. It is this blind adhesion to the 
doctrine of stare decisis which is apt to bring our 
jurisprudence into disrepute. Yet the court is prob- 
ably right when it says that ‘‘we must always re- 
member that the court cannot make the law, it can 
only declare it. If, within the proper scope, any 
change is desired in its rules, other than those of 
procedure, it must be made by the legislative depart- 
ment.” * * * ‘*Whether the power of congress 
is or is not sufficient to amend the law on this subject 
(if amendment is desirable), this court is bound to 
declare the law as it now stands.” The opinion 
reiterates that the adjudications in this country are 
conclusive on the subject, and that there are no suf- 
ficient grounds for disregarding them. The result 
of this course on the part of the courts is to render 
acode of laws a necessity—a code demanded by 
the changes which have taken place since the older 





law was declared. By adhering inflexibly to the 
rule of stare decisis, the courts have forfeited the 
right of the common law to be called the true law. 


A singular case is reported from Kentucky. It 
appears that a statute of that State provides, that 
‘if the life of any person is lost or destroyed by the 
willful neglect” of any person or corporation, the 
representatives of the deceased may recover puni- 
tive damages therefor. The case is entitled City of 
Lexington v. Lewis, and it seems that the city con- 
tracted with certain persons for the construction of 
a cistern; but, while the work was in progress, the 
infant son of Mrs. Lewis was killed by a stone thrown 
by a blast from the cistern. She sued the city, 
alleging that those engaged in the work ‘‘ acted so 
recklessly, carelessly and wantonly, and with such 
indifference to the rights of others,” that one of the 
stones was thrown and killed her son. It was held 
by the Court of Appeals that it was necessary, under 
the statute, that the death should be caused by 
‘* willful neglect,” and that the words used in the 
allegation did not necessarily imply this. A rehear- 
ing of the case was applied for, and a great philo- 
logical discussion ensued, the pith of the controversy 
being as to whether the words ‘‘ recklessness,” 
‘‘ecarelessness” and ‘‘ wantonness” constituted 
‘*willfulness.” The application for a rehearing was 
accompanied by an essay on the subject-matter by a 
linguist, ‘‘ whose reputation has secured for him an 
invitation to be one of the contributors to the new 
edition of the Encyclopedia Britannica.” The efforts 
of the linguist and the counsel proved unavailing, 
and the court denied a rehearing. The lesson to be 
learned from this case is, that pleaders had better 
adopt the rule that it is safest and best to plead in 
the exact language of the statute under which suit 


is brought. 
—_——__>_—_——__ 


NOTES OF CASES. 


Gogarty v. Great Southern & Western Railway 

Co., 9 Irish Law Times Rep, 99, which was an 
action by a passenger against a railway company for 
loss of luggage, it appeared that the plaintiff, who 
was being carried by defendants from Cork to Tul- 
lamore, had, among other luggage, a box containing 
jewelry of over £10 in value, which was not declared, 
directed ‘‘ Miss Gogarty, Mullingar via Tullamore.” 
Mullingar was a station on a different line. On 
arriving at Portarlington, where passengers for Tul- 
lamore change trains, one of the company’s porters 
(of whom there were eight employed at the station) 
was seen carrying the box across the line from the 
Cork train toward the Tullamore train, into which 
the plaintiff had got. The box in question was not 
delivered at Tullamore; nor for many months before 
action were any tidings of it discovered. The guard 
of the train proved that he had delivered at Tulla- 
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more all the luggage which he had, in fact, received 
at Portarlington for Tullamore. Only two of the 
Portarlington porters were produced as witnesses, 
one of whom had been directed by the station mas- 
ter there to see that the luggage was taken across 
the line, and stated that he and the other porters had 
done so, but neither of whom could particularize 
any thing as to the box in question, save that it was 
not abstracted by them. Upon an issue under 
section 8 of the Carriers’ Act (1 Wm. IV, ch. 68), 
whether the loss had arisen from the felonious acts 
of the defendants’ servants, held, by the Exchequer 
Chamber, that the facts did not justify a finding 
that the loss arose from a felony, or that a felony 
had been committed by the company’s servants. 
Dowse, B., who delivered an opinion on the side of 
the majority, said: ‘‘The statement was several 
times made that the box could not walk away of 
itself, and no one was rash enough to dispute the 
point. The statement was also reiterated that it 
was last seen when being carried across the line. 
The box cannot walk; it is safe to assume it cannot 
speak —if it could, it might have said: ‘ When last 
seen I was where I ought to have been, on the back 
of the railway porter.’ This box was directed to 
Mullingar. There is no evidence in this case whether 
there is a line of railway from Tullamore to Mullin- 
gar. I can take judicial notice of this, at least, that 
Mullingar is further from Portarlington than Tulla- 
more, and nearly due north of it. How can I assume, 
with such facts before me, that there was a felony 
committed, when mistake, arising from negligence 
or accident, is as possible, and, if we do not assume 
that a felony was committed, a more probable solu- 
tion of the question?” The learned Baron further 
remarked: “In Boyce v. Chapman, 2 Bing. N. C. 222, 
the court held there was evidence to go to the jury, 
and though the evidence was said to be slender, this 
important fact appeared, that some of the missing 
property was traced to one of the defendants’ ser- 
vants. In that case there was no doubt of a felony 
having been committed. In the Great Western Rail- 
way Co, v. Rimmell, 18 C. B. 585, Cresswell, J., says: 
‘There must be reasonable evidence to satisfy the 
mind of the court and jury that the parcel was lost 
by a felony.’ I go altogether with the observations 
of Jervis, C. J., in that case, when he remarks that 
in cases like this the rule should be rigidly adhered 
to, of not leaving cases to the jury when there is no 
reasonable evidence on which they could act. Some- 
times a judge, to remove all questions, takes the 
opinion of a jury when he should not perhaps, in 
strict law, do so. Ina trial for felony, when tliere 
is no one in particular charged, and no one in the 
dock, and when the jury can be generous at other 
people’s expense, if the judge considers there is no 
evidence, he should not hesitate to so direct. The 
only other case that I need mention is Vaughton v. 
London & Northwestern Railway Co., L. R., 9 Ex. 98. 





There, upon the evidence, a felony clearly had been 
committed; the real question there was as to the 
persons who committed it. It is plain, in this view, 
the case in the Exchequer in England is no authority 
for the plaintiff here.” 


A large number of railway cases have recently 
come before the British courts. In Robson v. North- 
eastern Railway Co., 32 L. T. (N. 8.) 551, the Court 
of Queen’s Bench considered the liability of a rail- 
way company for injuries to a passenger caused by 
overshooting the platform at a station. The plain- 
tiff, a female, was a passenger in defendant’s train, 
and when the train stopped at her station it was 
beyond the end of the platform. She stepped upon 
the iron step and looked for somebody to help her, 
but being apprehensive that the train would carry 
her on, and no one coming to assist her, she got on 
the foot-board in order to alight. She was carrying 
several articles, and she fell and was injured. It 
was held that a nonsuit entered upon these facts at 
the trial was erroneous, and that there was evidence 
upon which a jury might have found for the plaintiff. 
Field, J., who delivered the opinion of the court, 
said that the mere overshooting the platform was 
not conclusive evidence of negligence on the part 
of defendants. Ackle v. Southeastern Railway Oo., 


27 L. T. (N. 8.) 820; L. R., 7 C. P. 824; Lewis v. 


London, ete., Railway Co., 29 L. T. (N. §.) 397; L. R., 
9 Q. B. 66; Weller v. London, ete., Railway Co., 29 
L. T. (N. 8.) 888; L. R., 9 C. P. 132, 184. But in 
the present case the train had not merely overshot 
the platform, but had been brought to a final stand- 
still, and the facts were such as to afford no evidence 
of an intention to back the train, and there was no 
warning to any of the passengers not to get out. 
The plaintiff having been invited, in effect, to alight 
at a spot where the ordinary means of descent were 
absent, the duty of the defendants not to expose the 
passenger to undue danger (Gee v. Railway Co., L. 
R., 8 Q. B. 161), required the defendants to provide 
some reasonably safe and fit substitute, It was a 
subject of contention in this case that the injury 
was caused in part by the voluntary act of the plain- 
tiff. Upon this point the learned judge said: “ But 
it has been long established, that if a person, by a 
negligent breach of duty, expose the person toward 
whom the duty is contracted to obvious peril, the 
act of the latter in endeavoring to escape from the 
peril, although it may be the immediate cause 
of the injury, is not the less to be regarded as the 
wrongful act of the wrong-doer. Jones v. Boyce, 1 
Stark. N. P. 493. And this doctrine has been ex- 
tended in more recent times to a ‘grave incon- 
venience’ when the danger to which the passenger 
is exposed is not in itself obvious. Adams v. Lan- 
cashire & Yorkshire Railway Co., L. R., 4 C. P. 744; 
Gee v. Metropolitan Railway Co., supra; The George 
and Richard, L. R., 3 A. & E. 479.” 
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THE COMMISSION OF APPEALS. 


T= Commission of Appeals went out of office on 

the first of this month, after an existence of five 
years. The commission consisted of five judges, or 
commissioners, as they were designated, namely, the 
four judges of the old Court of Appeals, and one 
additional commissioner appointed by the governor. 
As at first constituted, they were John A. Lott, chief 
commissioner, and Ward Hunt, Robert Earl, Hiram 
Gray, and William H. Leonard, commissioners. 
Commissioners Lott, Earl and Gray retained their 
places until the last; but Commissioner Leonard 
resigned in 1872, and John H. Reynolds was ap- 
pointed in his place; Commissioner Hunt resigned 
in 1873, to take a place on the federal bench, and 
Alexander 8. Johnson was appointed to fill that 
vacancy; Commissioner Johnson was appointed to 
the Court of Appeals late in the same year, and 
Theodore W. Dwight was appointed in his place; 
so that at the expiration of its office the commission 
consisted of Chief-Commissioner Lott, and Commis- 
sioners Earl, Gray, Reynolds, and Dwight. As is 
well known to lawyers of our own State, this com- 
mission was erected to assist the Court of Appeals, 
instituted on the adoption of the new judiciary 
article of our constitution, in working off the largely 
accumulated arrears of business. The commission, 
as at first provided, was to continue three years, but 
its term of office was subsequently extended by 
legislative enactment two years. 

From first to last the commission has had about 
one thousand causes assigned to it for decision. 
We understand that it has decided them all, the 
term of office having lasted just long enough to en- 
able the commissioners to decide their cases, They 
have thus decided on the average two hundred cases 
a year —certainly not a very extraordinary number. 
Thus far they have published five volumes of reports, 
the last volume coming down to September, 1874, 
We presume one volume more will complete the 
record of their labors. During four years of the 
same period, ending June, 1874, the Court of Appeals 
have published eleven volumes of reports, Add three 
volumes for the last year, and we have fourteen vol- 
umes of the court against five of the commission. 
We infer that the court have decided nearly three 
times as many causes as the commission during the 
same period. According to the tables published by 
us several years ago, it appears that from July 1, 
1870, to June 21, 1872, the court pronounced 907, 
and the commission 317, decisions, The court has 
two more judges, but this can hardly account for the 
vastly greater result of their labor. 

It is not for us to pronounce on the merit or 
authority of the labors of the commission. The 
court has at all times consisted of highly-respectable 
and experienced lawyers, although at no time has it 
ever contained more than two lawyers who would 





be conceded to be brilliant or distinguished. It may 
well be that the court has been none the worse for 
that. It is not always the most shining lawyers who 
make the best judges, and on the other hand it is 
not always the most common-place and stupid who 
make even the “safest.” Among the clergy, if a 
man is so dull that he can’t succeed as a preacher 
to civilized audiences, they make a missionary of 
him and send him to the heathen. We hope that 
the like never happens among the legal profession. 
We should be sorry to believe that a lawyer who is 
unable to make a genuine success at the bar may find 
a retreat on the bench. Of course it is unnecessary 
to say that these remarks are not applicable to the 
late Commission of Appeals. It was at least an 
average body of judges. 

In reviewing the records of its labors, some curios- 
ities are noticeable. The most striking is that on at 
least two occasions it has flatly differed from the 
present Court of Appeals on the same question. 
This of course is inevitable under the circumstances, 
but it serves to emphasize the vice of the system of 
judicial commissions. It is a really ridiculous state 
of affairs. Without saying that in these particular 
cases the commission was right or wrong, it is evi- 
dent that the decision of the court on the same 
questions will be regarded as conclusive until the 
point shall again come up for adjudication before a 
court composed of different members, and so the 
authority of the commission must suffer to some 
extent. 

It might be supposed, from the extreme deliber- 
ation with which the commission has proceeded, 
that its decisions would be marked by unanimity. 
But so far as our examinations have extended this 
does not seem to be borne out by the facts. Take 
the last volume of the reports of the commission — 
57th New York— and of the 115 decisions there 
reported we find that 23, or just 20 per cent., were 
pronounced by a divided court. Of these 23, 13, 
or about 11 per cent. of the whole, were decided by a 
majority of one out of five commissioners. And of 
these 138, 6 were reversals; so that we have the 
extraordinary spectacle, in about 5 per cent. of the 
entire number of decisions reported in this volume, 
of one commissioner reversing the decision of the 
Supreme Court of three judges; or if this reasoning is 
deemed unfair, although undeniably practically true, 
still three commissioners reverse the three Supreme 
Court judges in five per cent. of the appeals! The 
report contains 76 pages of dissenting opinions out of 
632 pages in all, or about 13 per cent. This volume 
may well be called a history of the dissenters, and 
its authority must be very greatly weakened by the 
unfortunate state of facts. A comparison with the 
last volume of the reports of the Court of Appeals 
does not improve the record for the commission. 
In the 56th New York, there are 187 decisions, of 
which only 12, or about six per cent. were decided 
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by a divided court, and in 7 of these 12 only one 
judge dissented. It is also worthy of note, that one 
of the cases in which the commission was unanimous 
(Merchants & Traders’ Bank v. Dakin, 51 N. Y. 519), 
is one to which the court unanimously decided ex- 
actly the contrary (Thurber v. Blanck, 50 N. Y. 80)! 

On the whole we feel bound to say, that we see 
nothing in the history of the Commission of Appeals 
to change our opinion of the impolicy of all such 
temporary expedients for the transaction of legal 
business. The only safe and reliable method of ad- 
judicating on the rights of litigants, is to have 
courts numerous enough to do the business and wise 
enough to inspire respect. The very temporary 
nature of commissions fills the public with distrust 
of the soundness of their decisions. We hope our 
State will never again resort to any such expedient. 
If it shall be found that seven judges cannot transact 
the business of the court of last resort for four mil- 
lions of people, with promptness and correctness, 
and without detriment to their own health, then 
double the number of judges, and let them take 
turns. We shall have to come to this sooner or 
later, and we hope it will be conceded before any of 
our present judges shall prematurely die in the hope- 
less endeavor to do impossibilities. 

—_—_—__— 
OBSCENE LITERATURE. 


1 lpaeneen is something wrong in our astronomy, this 


year. Ever since the transit of Venus, our 
earth, or at least the western hemisphere, has been 
obscured by a cloud of obscenity. The public 
sense of delicacy seems to have become blunted. 
Doubtless the Beecher trial has had much to answer 
for in this regard. A shamelessness has sprung up 
and is tolerated among the newspapers, which two 
years ago would have excited general reprehension. 
Vile books are boldly exposed for sale at the most 
respectable book-stores, and find greedy customers. 
It is to be hoped that this is only one of those tem- 
porary channels in which passion and crime have 
been wont periodically to flow, and that it will 
eventually run dry, or at least that the current will 
find some other course. 

Our attention has been called to this subject by 
two books recently published, and “for sale by all 
respectable book-sellers,” namely, ‘‘The Abuse of 
Maternity,” by Elizabeth Edson Evans, and ‘‘ Chas- 
tity, or our Secret Sins,” by Dio Lewis, M. D. These 
books are issued pretendedly in the cause of virtue 
and morality. The latter bears on its title-page a 
quotation from the saintly Jeremy Taylor, and is 
dedicated to the ‘‘ young men and young women of 
America.”’ So far as the subject will permit, the 
former is decent in its language; there is nothing 
unnecessarily bawdy about it. The latter is un- 
blushingly and gloatingly nasty. The former is 
divided into two chapters, “ Through its rejection,” 
and “Through its unwise acceptance.” It contains 





much that is good and true; its denunciations of 
infanticide and feeticide are honestly uttered; but 
it contains some dangerous and some impracticable 
ideas, and while it would be unobjectionable as a 
scientific treatise for private circulation among 
adults, it is a bad book for common and public sale. 
Among the authoress’ dangerous ideas is her sugges- 
tion that the subject of reproduction is treated with 
too much secrecy and mystery among ourselves, and 
that we should observe ‘‘the ease and simplicity 
with which family details of pregnancies and births 
are mentioned ” among foreign nations. Among her 
impracticable ideas is the theory that the married 
woman ought to have the legal right to the control 
of her own person in sexual matters. This is one of 
the matters which the law cannot reach, and if it 
were practicable, it would go far toward abolishing 
the marriage relation and substituting promiscuous 
and licentious commerce. There is no law which 
obliges women to marry, but if they enter into the 
contract they must run the risk of not being happily 
situated in all respects. It might as well be expected 
that the law should prohibit partners from selling, 
because sometimes one partner may make unwise or 
ruinous bargains. This is one of those things which 
decent, sensible, and considerate husbands will reg- 
ulate by treaty with their spouses; and if they are 
not decent, sensible, and considerate, the law cannot 
make them so; the only safety for the authoress and 
like-minded ladies is to keep away from them. All 
attempts to legislate or adjudicate upon these sexual 
relations must from the very nature of things prove 
chimerical. The only attempt with which we are 
acquainted in history, was in the opposite direction 
to that in which our authoress would lead mankind. 
The curious reader will find an account of it ina 
note to Gibbon’s Decline and Fall. 

As for Dio Lewis, M. D., he is a fool, a lunatic, or 
aknave. He was prominent in the recent attempt 
to exorcise alcoholic spirits by prayer. His book 
ought to be suppressed by the public authorities. 
It is the basest book we ever saw or heard of — 
worse than any avowedly bad book, because it is 
insidious. The author has evidently intended to 
gain a great sale for an abominable book by a thin 
disguise of decency. The subjects are, many of 
them, gratuitously lugged in. Advice to young 
women as to the best method of increasing the size 
of their busts; letters from “outraged wives” to 
their offending husbands, and the replies—letters 
which throw the correspondence in the Beecher case 
quite in the shade—letters which in our opirion 
the nasty and sensational imagination of Dio Lewis 
originated; a letter from the head of the Oneida 
free-love community, in which the sexual act is 
analyzed, and divided into three stages; all sorts of 
startling head-lines in large type, which we should 
blush to quote, even in a journal intended only for 
the perusal of men; such are some of the contents 
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of this volume. The subject is not savory, and we 
will not dwell on it. We wonder that any man 
could have been found to publish this filth, and we 
are glad to see that the publisher is no one we ever 
heard of before. 

It is one of the surest evidences of demoralization 
in any community that it does not disguise its vices. 
So long as it is ashamed of them there is some hope 
for it. When the vice is one which every impulse 
of nature and every precept of education teaches to 
conceal, its unblushing perpetration is a peculiarly 
hopeless symptom. In the frescoes disinterred at 
Pompeii and preserved in the secret museum at 
Naples, depicting those acts which decency sedu- 
lously conceals, the artist has represented them as 
performed in the presence of servants and indifferent 
or amused spectators, and thus has unconsciously 
recorded the shame and degradation of that people. 
It is no wonder that nature herself rebelled against 
a people who so shamelessly abused her. In our 
time, the newspapers are daily stuffed with obscenity 
of the vilest description in the reports of the great 
scandal trial, and the worst of it is that the public 
not only endure it, but seem to demand it. It ought 
not to have been permitted. There was really no 
need of it. Mr. Anthony Comstock might well have 
busied himself in excluding such matter from the 
mails, and the court ought somehow to have prohib- 
ited the publication. The demoralizing effect of 
this trial cannot be over-estimated. 

It is a curious fact, in respect to the two books of 
which we have been writing, that the worse of them 
has originated, or may charitably be presumed to 
have originated, in the better motive. Dr. Lewis’ 
book has some excuse as a matter of science and 
health. The fault is in its publicity and form of 
expression, which we fear to be designedly bad. 
There is no excuse for the main idea of the other 
book. It arises from the uneasy and dissatisfied 
spirit of women who would be reformers, and who 
would turn society upside-down if they had their 
way. The long-haired men and short-haired women 
who are the apostles of these ideas unconsciously 
typify their desires in their own persons. 

—_——$___@—___— 
FINANCIAL LAW. 


LACHES IN PRESENTING BILL oF EXCHANGE. 


HE Supreme Court of IMlinois in Montelius v. Charles, 

7 Chicago Legal News, 340, considered the question 

of laches in presenting a billof exchange. The opinion 
was delivered by Scott, J., who said: 

“This action was upon an inland bill of exchange, in 
the name of a remote assignee against the drawers. 
One important question is, whether the holders had 
been guilty of such laches before presenting it to the 
drawer for payment as would bar a recovery against 
the drawers. Defendants were engaged in the banking 
business at Piper City, in this State. On the 8th day 
of September, 1873, on the application of James Mc- 
Bride, they drew their draft on the Franklin bank of 


Chicago, payable at sight to the order of John Shank, 
who then resided in Canton, in Dakota. 

“Tt was on the same day deposited in the post-office, 
directed to the payee at Canton, who received it, after 
some delay attributable alone to the fault of the mails. 
Having passed through the hands of several holders, it 
was presented on the 13th day of October, 1873, to the 
bank for payment, which being refused, it was pro- 
tested, and notice given through the post-office to the 
drawers and the several indorsers. In the meantime 
the Franklin bank, on which the draft had been drawn, 
had failed and gone into bankruptcy. 

“The law is settled by an unbroken line of decisions 
that all drafts, whether foreign or inland bills, must be 
presented to the drawee within a reasonable time, and, 
in case of non-payment, notice must be given promptly 
to the drawer to charge him. 

“* But what isa reasonable time, under all the circum- 
stances, is sometimes a most difficult question. The 
general doctrine in each case must depend on its own 
peculiar facts, and be judged accordingly. 

“In Strong v. King, 35 Ill. 9, it was declared to be a 
general rule the holder of a sight draft must put it in 
circulation or present it for payment at farthest on the 
next business day after its reception, if within the reach 
of the person on whom it is drawn. In the case at bar 
the draft was put in circulation, and the point is made 
the mere fact it was not presented for payment until 
after the lapse of 35 days is per se such laches on the 
part of the holders as would discharge the drawers. 

“In Muelman v. D’Equino, 2 H. Black, 565, Eyre, 
Ch. J., said: ‘ Courts have been very cautious in fixing 
any time for an inland bill, payable at a certain period 
after sight, to be presented for acceptance; and it 
seems to me more necessary to be cautious with re- 
spect to foreign bills payable in that manner. If, in- 
stead of drawing these foreign bills payable at usance 
in the old way, merchants choose to draw them in this 
manner and make the time commence when the holder 
pleases, I do not see how the courts can lay down any 
precise rule on the subject. I think, indeed, the holder 
is bound to present the bill in a reasonable time, in 
order that the period may commence from which the 
payment is to take place. The question, what is a rea- 
sonable time? must depend on the peculiar circum- 
stances of the case, and must always be for the jury to 
determine whether laches is imputable to the plaintiff.’ 

Buller, J.: ‘Due diligence is the only thing to be 
looked at, whether the bill be a foreign or an inland 
one, and whether it be payable at sight, at so many 
days after, or in any other manner. But here I must 
observe that Ithink a rule may thus far be laid down 
with regard to all bills at sight, or at a certain time 
after sight, namely: that they ought to be put in 
circulation. If they are circulated, the parties are 
known to the world, and their credit is looked to: 
and if a bill drawn at three days’ sight were kept out 
in that way for a year, I cannot say there would be 
laches. Butif,instead of putting it in circulation, the 
holder were to lock it up for any length of time, I 
should say he was guilty of laches.’ 

“Bills, both inland and foreign, having the quality of 
|. negotiability, are intended in some degree to be used 
as a part of the circulation of the country, and are 
indispensable in the conduct of extended commercial 
transactions. They afford asafe and convenient mode 
of making payments of indebtedness between differ- 
ent points. Banking houses that, for a consideration, 





issue such bills must be understood to do so in ac- 
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cordance with the known custom of the country, that 
they will be put in circulation for a limited period. If 
this were not so, their value would be greatly depre- 
ciated and their activity in commercial transactions 
would be destroyed. Were it understood the pur- 
chaser of such a bill was bound to make all possible 
dispatch to present it to the drawee, or lose his re- 
course on the drawer, no prudent man would feel safe 
in taking one. He may know the drawer from whom he 
purchases the bill and be willing to rely on his responsi- 
bility, but in many instances he has and can have no 
knowledge of the drawer’s correspondent, the drawee. 
Commercial usage has, therefore, placed the responsi- 
bility upon the drawer, and he is presumed, in consid- 
eration of the premium paid, to assume all risks as to 
the solvency of the drawee for such reasonable time 
as the bill shall be kept in circulation. There can be 
no doubt, if the holder locks it up and keeps it out of 
circulation, he assumes all risks, and in case the bill 
is dishonored, his laches in that regard would bar a re- 
covery against the drawer. Such bills are not issued 
with a view to be held as a permanent security, with a 
continuing liability on the drawer. Illustrative of 
the law of this branch of the case, is Shute v. Robbins, 
8C. & P. 80. 

“The difficulty is to determine for what length of 
time such a bill may be kept in circulation consistently 
with a continuing liability on the drawer. The rule 
adopted, as we have seen, is, it must be presented in a 
reasonable time under all the circumstances. But 
courts not unfrequently experience great perplexity 
in making a distinction between a reasonable time 
for the presentation of such paper and laches on the 
part of the holder. Every case differs so essentially in 
its facts, it has given rise to many apparently contra- 
dictory decisions, but through all of them are noticea- 
ble the efforts of the courts to ascertain whether the 
bill was kept in circulation for only a reasonable pe- 
riod, in the regular course of business. When that 
fact is once established, the liability of the drawer is 
regarded as continuing. It will be found the decis- 
ions differ only in what the various courts deemed rea- 
sonable in each particular case. 

“In Robinson v. Ames, 20 Johns. 147, the bill declared 
on was drawn on the 6th of March but not presented for 
payment to the drawees until the 20th of May. In the 
meantime the drawees had failed, but, in a well-rea- 
soned opinion, the court came to the conclusion that 
there was no such laches as would discharge the drawer. 

“In Weldon v. Wheeler, 20 Tex. 698, the billin suit was 
put in circulation and indorsed to defendants without 
having been presented for acceptance before it came to 
the hands of the plaintiff, that a little more than a 
month elapsed before he presented it for payment, and 
that was declared to be according to usage. 

“In Nichlos v. Blackmore, 27 Tex. 586, the court was 
of opinion a delay of 47 or 48 days was not such laches 
as would forfeit the right of the holder to recourse 
against the drawer, in default of payment by the 
drawees. 

Many other cases of the same import might be cited, 
but these are sufficient for our present purpose. They 
establish beyond doubt the fact, there is no fixed period 
in which the bill must be presented for payment, but 
that each case must be decided on its own peculiar facts 
in the light of commercial usage. 

In the case at bar the bill was immediately put in cir- 
culation. It was mailed to the payee, on the day it bore 
date, to his proper address in Dakota. Some delay oc- 





curred, attributable to interruption in the transmission 
of the mails. But this fact could not be imputed to 
the payee as laches. On the receipt the payee immedi- 
ately undertook and availed of the first opportunity to 
negotiate the bill. It was kept in circulation and no 
delay was suffered other than that incident to the 
transaction of business in a sparsely populated terri- 
tory like Dakota. The facts and circumstances proven 
show no laches on the part of any holder that would 
operate to discharge the drawers. 

“And from the presumption that will be indulged, 
the drawers must have known the bill was liable to be 
put in circulation for a limited period. The evidence, 
though conflicting, warranted the court in finding the 
draft was sold with the knowledge it was to be sent to 
the payee in Dakota. That being so, on every principle 
of justice, waiving all considerations of commercial 
usage, defendants ought to be held to have taken upon 
themselves the risk of the failure of the drawee for 
such reasonable time as it would take the bill to go 
there and be returned in the usual course of business, 
all things considered, and to be presented to the drawee 
at Chicago. We entertain no doubt their obligation is 
to this extent. It would be absurd to suppose it was 
within the contemplation of the drawer the bill was to 
be sent directly to the drawees at Chicago for payment. 
The law imposed no such duty upon the party procur- 
ing it. He could rightfully send it to his creditor and 
be guilty of no laches.” 

————__>————__ 
WRIT OF ASSISTANCE AFTER SALE IN FORE- 
CLOSURE. 
HE United States Supreme Court, in Terrell v. Alli- 
son, decided the following points: 

(1.) A writ of assistance is an appropriate process to 
issue from a court of equity to place a purchaser of 
mortgaged premises under its decree in possession 
after he has received the commissioner’s or master’s 
deed, as against parties who are bound by the decree 
and who refuse to surrender possession pursuant to its 
direction or other order of the court. (2.) The owner 
of property mortgaged at the time suit is brought for 
the foreclosure of the mortgage, or the sale of the 
mortgaged premises, whether he be the original mort- 
gagor or his successor in interest, is an indispensable 
party to the suit. A decree without his being made a 
party will not bind him, or parties claiming under 
him, although the latter may have acquired their in- 
terests after suit commenced; and a purchaser of the 
property at a sale under the decree is not entitled toa 
writ of assistance to obtain possession of the premises 
as against him or them. 

This is an appeal from a decree awarding a writ of 
assistance to put the purchaser in possession of mort- 
gaged property sold under a decree of the court, and 
to remove the appellants from the premises. The case 
arose in this wise: In April, 1866, one Vaugh A. Hil- 
burn, a resident of Mississippi, executed to Hugh 
Allison and others a mortgage upon certain real prop- 
erty situated in that State, to secure the payment of 
his promissory note of the same date for $12,000, pay- 
able in March of the following year. In April, 1867, 
the mortgagor sold and conveyed the premises for a 
valuable consideration to one Eliza Kyle, and placed 
her at the time in possession. In May, 1871, Mrs. 
Kyle sold and conveyed the property upon like con- 
sideration to one Terrell, and he afterward trans- 
ferred a part of his interest to his brother, and they 
are the parties whose removal the decree directed. 
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In April, 1868, the mortgagees instituted suit in the 
Circuit Court of the United States for the District of 
Mississippi to foreclose the mortgage, or, more accu- 
rately speaking, to obtain a decree for the sale of the 
mortgaged premises, and the application of the pro- 
ceeds of the sale to the payment of the amount which 
might be found due to them on the note secured. In 
this suit Hilburn and his wife, who had joined with 
him in the execution of the mortgage, were alone 
made parties. The case proceeded to a final de- 
cree, confirming a master’s report, finding that $2,400 
were due the mortgagees, and directing its payment 
within a designated period, or, in default of such pay- 
ment, that the premises be sold by a commissioner ap- 
pointed for that purpose, at auction, to the highest 
bidder; that a deed be executed to the purchaser, and 
that he be placed in possession of the premises. The 
payment directed not being made, the premises were 
sold by the commissioner and purchased by Hugh Alli- 
son, one of the mortgagees; the sale was confirmed 
and a deed executed by the commissioner to the pur- 
chaser. ‘The two Terrells, then in possession, refused 
to surrender the premises to the purchaser, and he 
thereupon applied by petition to the court for a writ 
of assistance to be issued to the marshal to place him 
in possession. The court granted the writ, directing 
the officer to go upon the land and eject the Terrells 
and place the purchaser in possession. Subsequently 
this writ was revoked, and an order was made that the 
Terrells show cause why the writ should not issue on 
the petition filed. In response to this order the Ter- 
rells set up the sale and conveyance of the premises to 
Mrs. Kyle by the mortgagor and his placing her in 
possession before suit commenced, and the subsequent 
purchase by them from her, producing at the same 
time the conveyance from the mortgagor to her, and 
from her toone of them. And they insisted that 
Mrs. Kyle was a necessary party to the foreclosure 
suit, and that the decree directing the sale of the 
premises was void as to her, and as to them as pur- 
chasers under her. No replication to the answer was 
made, nor does it appear from the record that any 
question was raised as to the correctness of its state- 
ments. Tbe court, it would seem, considered the 
facts disclosed insufficient, for it dismissed the answer 
and made a decree that an alias writ of assistance 
issue. From this decree the appeal is taken. 

The opinion of the court was delivered by Field, J., 
who said: 

“A writ of assistance is undoubtedly an appropriate 
process to issue from a court of equity to place a pur- 
chaser of mortgaged premises under its decree in 
possession after he has received the commissioner’s 
or master’s deed, as against parties who are bound by 
the decree and who refuse to surrender possession 
pursuant to its direction or other order of the court. 
The power to issue the writ results from the principle 
that the jurisdiction of the court to enforce its de- 
cree is co-extensive with its jurisdiction to determine 
the rights of the parties and to subject to sale the 
property mortgaged. It is arule of that court to do 
complete justice when that is practicable, not merely 
by declaring the right, but by affording a remedy for 
its enjoyment. It does not turn the party to another 
forum to enforce a right which it has itself estab- 
lished. When, therefore, it decrees the sale of prop- 
erty, it perfects the transaction by giving with the 
deed possession to the purchaser. ‘If it was to be 
understood,’ says Chancellor Kent, ‘that after a de- 





cree and sale of mortgaged premises the mortgagor or 
other party to the suit, or perhaps those who have 
been let into the possession by the mortgagor pendente 
lite, could withhold the possession in defiance of the 
authority of this court and compel the purchaser to 
resort to a court of law, I apprehend that the delay and 
expense and inconvenience of such a course of pro- 
ceeding would grealy impair the value and diminish 
the results of sales under a decree.’ Kershaw v. 
Thompson, 4 Johns. Ch. 609; see also Montgomery v. 
Tutt, 11 Cal. 191. 

‘*But the writ of assistance can only issue against 
parties bound by the decree, which is only saying that 
the execution cannot exceed the decree which it en- 
forces. And that the owner of the property mort- 
gaged, which is directed to be sold, can only be bound 
when he has had notice of the proceedings for its sale, if 
he acquired his interest previous to their institution, is 
too obvious to require either argument or authority. 
It is a rule old as the law that no man shall be con- 
demned in his rights of property, as well as in his 
rights of person, without his day in court; that is, 
without being duly cited to answer respecting them, 
and being heard or having opportunity of being heard 
thereon. 

“Under the old theory of mortgages, when they 
were treated as conveyances, the property passed to 
the mortgagee upon condition that it should revert to 
the mortgagor, if the obligation for the security of 
which it was executed was performed, otherwise that 
the mortgagee’s interest should become absolute. The 
mortgage was in terms the conveyance of a conditional 
estate, which became absolute upon breach of the con- 
dition. Butcourts of equity at an early day, looking 
beyond the terms of the instrument to the real charac- 
ter of the transaction, as one of security and not of 
purchase, interfered and gave to the mortgagor a right 
to redeem the property from the forfeiture upon dis- 
charge of the debt secured, or other obligation, within 
a reasonable period. With this equitable right of re- 
demption in the mortgagor, a corresponding right in 
the mortgagee to insist upon the discharge of the debt, 
or other obligation secured, within a reasonable time, 
ora relinquishment of the right to redeem, was recog- 
nized by the court. The mortgagee could, therefore, 
bring his suit to foreclose the equity of redemption, 
unless the debt or other obligation was discharged 
within a reasonable time. To such a proceeding the 
nolder of the equity of redemption was an essential 
party, for it was his right that was to be determined. 
His equity of redemption was regarded as the real and 
beneficial estate in the land; it was subject to transfer 
by him, and to seizure and sale on judicial process 
against him. If itwere transferred to another, such 
other party stood in his shoes and was equally entitled 
to be heard before his right could be cut off. It was 
certainly possible for him to show that the mortgage 
was satisfied, or his liability released, or that in some 
other way the suit could not be maintained. The 
holder of the equity of redemption was, therefore, an 
indispensable party to a valid foreclosure. 

“The old common-law doctrine of mortgages does 
not now generally prevail in the several States of the 
Union. In most of them the mortgage is not regarded 
as a conveyance, but is treated as a mere lien or incum- 
brance upon the property as security for the payment 
of a debt, or the performance of some other pecuniary 
obligation. But the owner of the property, whether 
the original mortgagor or his successor in interest, has 
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the same right to be heard respecting the existence of 
the debt or other obligation alleged before the property 
can be sold, which at common law the owner of the 
equity of redemption had to be heard before the fore- 
closure of his equity could be decreed. See Goodenow 
v. Ewer, 16 Cal. 466, 467. 

‘‘ Applying these views to the present case, it is evi- 
dent that the learned judge of the court below erred. 
Mrs. Kyle purchased the premises mortgaged before 
the institution of the suit for the sale of the property 
and was placed in their possession. She was, there- 
fore, an indispensable party to that suit, and was not 
bound by the decree rendered in herabsence. The two 
Terrells took, by their purchase, whatever rights she 
possessed ; if she was not bound by the decree neither 
are they bound. They stand inher shoes and have all 
the rights and equities with respect to the property 
which she possessed. The writ of assistance could not 
be executed against her or against them claiming under 
her, her rights not having been affected by the decree. 
A writ of assistance can only issue against parties to 
the proceedings, and parties entering into possession 
under them after suit commenced, pendente lite. 
Frelinghuysen v. Cowden, 4 Paige, 204: Van Hook v. 
Throckmorton, 8 id. 33; Reed v. Marble, 10 id. 409. 

“It is true that the two Terrells purchased the premi- 
ses after suit brought for their sale, but not from the 
parties to such suit, or from any one who had acquired 
their interest subsequent to itscommencement. They 
do not come, therefore, within the meaning of the rule 
which makes the decree bind parties purchasing pen- 
dente lite. The decree awarding the writ must, there- 
fore, be reversed, and the cause remanded to the court 
below with directions to dismiss the petition of the 


purchaser.”’ 
—_— + —— 


TAXATION.* 


CHAPTER 1V.— CONTINUED. 
LIMITATIONS ON IMPOSITION OF LOCAL TAXATION. 


1 ECTION 38. Principle of People v. Batchellor. The 

principle in this case is that the legislature may 
regulate the mode of making contracts for individuals 
or corporations, but that it is not within their province 
to make contracts for them; in other words, it pre- 
scribes a rule of action, it enacts laws, it does not make 
contracts for persons, natural or artificial. ‘‘ No one 
would claim that an individual could be compelled, by 
a statute, to exchange his note or bond and mortgage 
with a railroad corporation for its stock, against his will, 
upon such terms as were prescribed in the act or any 
other. It is within the province of legislation to pro- 
vide for enforcing the performance of contracts when 
made; but to enforce the making of them by individ- 
uals is entirely beyond it. We have seen that munici- 
pal corporations may be compelled to enter into con- 
tracts for an exclusive public purpose, but I think they 
cannot be when the purpose is private.’’(1) And as we 
have seen in the previous section, the judge comes to 
the conclusion that a railroad operated by its stock- 
holders for their own benefit, although the right of 
eminent domain may be exercised in its favor, is for a 
private purpose, and the municipality cannot be com- 
pelled to subscribe to its stock. Yet the same judge 
holds that an act enabling the municipality to sub- 





* From advanced sheets of a treatise on “Taxation,” by 
the Hon. W. H. Burroughs, of Norfolk. 
(l) Grover, J., in People v. Batchellor, 53 N. Y. 140. .. 





scribe to such stock is valid.(2) What makes the dif- 
ference? Is it the assent of the municipality? That 
cannot make it a public purpose in one case, and the 
want of it a private one in another. While the assent 
of the municipality cannot change the purpose, it does 
affect the question; it is a principle well recognized 
that all who aid procuring an act of the legislature, or 
who ratify it after its passage, are bound by it.(3) But 
this principle would only bind the municipality as to 
its corporate property. It would not bind it so as to 
make liable all thé property of its inhabitants in the 
form of atax. If the legislature cannot compel an 
individual to make a contract, the municipality, one 
of the subdivisions of the State, whose powers are all 
derived from the legislature, cannot compel such a 
contract to be made. The principle which is the 
foundation of this case requires the assent of those 
who are to bear the burden; if a number of citizens 
procure an enabling act to allow a city to subscribe to 
the stock of a railroad, it binds those who procure it 
or those who ratify, but those who do not assent to it 
are not bound. The doctrine to be deduced from this 
case is not that a railroad owned by its private stock- 
holders is for a private purpose, and therefore a mu- 
nicipality cannot be compelled to subscribe to its 
stock. For it is impossible to show that an improved 
turnpike is for a public purpose, and that a railroad, 
another species of improved highway, is for a private 
purpose, and we think it has been fully demonstrated 
in section 16 that the purpose of railroad is public not- 
withstanding it may be owned in whole or in part by 
private parties. In order to justify the imposition of 
a local tax, the object or purpose must not only be 
public or governmental, but there must be some bene- 
fit to the locality beyond that accruing to the people 
of the whole State. The erection of a State house is a 
public purpose, but it is not proper to place the cost of 
its erection upon a particular county, even the county 
in which it is situated, because it is not a local benefit 
which can be distinctly traced.(4) So of a railroad 
passing through the State; it may be for a public pur- 
pose, one which the State might aid by taxes imposed 
upon the whole people of a State, but to impose the 
whole or portion of the burden upon a particular local- 
ity the benefit ought to be one that can be distinctly 
traced, a benefit beyond that conferred upon parts of 
the State. That such a benefit cannot be distinctly 
traced seems to be a concession in the cases holding 
railroad subscriptions valid. An examination of these 
cases will show that the assent of the municipality has 
been given in some form.(5) Why require the assent 
if the legislature has the power? It is simply a recog- 
nition of the principle that these localities ought not 
to bear the burden of constructing these public im- 
provements except by their conseut. But this princi- 
ple is not recognized as to other public improvements, 
as to schools, roads in the limits of the locality taxed, 
and others of a like nature. Why not? Because the 
benefit can be traced, the purpose is public, it is a 
proper subject of local taxation, the power of the leg- 
islature is unquestioned, and no assent is required.(6) 
The vicious principle in the cases holding subscriptions 
or donations valid because of the assent of the munic- 
ipality through its proper officers, or by a majority of 


(2) me +3 53 2%. *- 138, approving Bank of Rome v. Village of 
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) Fe v. intra, 1 Bush, 548, and 5 Bush. 230. 
“ Authorities, 6 2 
(5) ‘Authorities cited, 88 15, 36. 
(6) Authorities cited, § 35. 
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votes, lies in the fact that the assent of one person is 
used to enforce a claim against another person. If a 
majority vote for a subscription, or ratify an enabling 
act, it undoubtedly binds the majority, but how about 
the minority? They have never consented, and if 
bound it must be because of the power of the legisla- 
ture; but it is admitted, not only by this case, but is 
universally admitted, that the legislature cannot com- 
pel A. to make a contract with B.; the conclusion is 
inevitable that the minority is not bound in subscrip- 
tions to railroads. Andthe same principle would ap- 
ply to the bounty acts; for while it is undoubtedly 
true that it may be a public purpose for a State to en- 
courage its citizens in the defense of their country by 
suitable rewards for services rendered, or to be ren- 
dered, and that principle may very properly apply to 
the States of the American Union in case of war 
carried on by the general government, either against 
foreign enemies or for the suppression of domestic in- 
surrection, yet it is difficult to conceive how the 
localities taxed can be shown to receive a benefit be- 
yond the whole people of the State, and this seems to 
be admitted in all the acts which proceed upon the 
supposition that consent has been given. (7) 

§ 39. Principles governing local taration. Classification 
of the cases. Primarily the legislature is the tribunal 
where discretion as to the distribution of the burden 
of taxation is conclusive. But where there is a clear 
violation of some provision of the constitution for the 
protection of the right of private property, the “‘ home 
born ” (8) right as it has been called, the courts inter- 
fere for its protection ; the circumstance that the viola- 
tion is attempted by the legislature in the form of a 
tax gives it no additional validity. When the benefit 
can be distinctly traced as to the locality, as one not 
enjoyed by the whole people of the State, the tax is 
valid, and the assent of the municipality or of its citi- 
zens is not required to give validity to the act; this 
results from the nature of a tax, which proceeds not 
by contract but in invitum. In the latter class we 
place the case of an act allowing an additional amount 
for the construction of a sewer in a town; an act direct- 
ing the payment of the costs of a suit prosecuted at the 
instance and for the benefit of a town, in reference to 
matters of interest to the town; costs of erecting build- 
ings for a normal school, with a grammar school at- 
tached, in a town; (9) costs of a turnpike in the limits 
of a town; (10) costs of erecting a bridge over a river 
passing through a town oracity; for payment of the 
debt of a city beyond amount allowed by charter; for 
payment of interest on the debt of a county ascertained 
as proper to be borne upon the division of the old 
county; costs of the erection of buildings for agricul- 
tural colleges in a town.(11) In all these cases the 
benefit to the locality taxed can be traced, and it isa 
direct benefit, not an incidental one such as results to 
the community from the establishment of a private 
enterprise in a town, such as a saw-mill, hotel or foun- 
dry; the cases of agricultural colleges carry the princi- 
ple to its utmost verge. In the former class we place 
the cases, where a fund appropriated by constitution 
of the State to internal improvements, a part was 
directed to be applied to improve the navigation of a 
river, the fund was mis-appropriated, it was held the 
amount misappropriated could not be raised by tolls 

(7) State vy. Tappan, 29 Wis. 672. 

(8) Yelverton. 

(9) Authorities cited, § 28. 


(10) Ibid., § 35. 
(11) Ibid., § 30. 








on the navigation of the river; improvement of the 
navigation of river on the border of county not local 
benefit ; (12) saw-mill, hotel, iron foundry, etc., (13) and 
the extension of city limits so as to include land used 
only for agricultural purposes and subject them to a 
city tax.(14) In these cases the benefit to the locality 
could not be traced; it could not be pointed out how 
the locality was benefited beyond other portions of the 
State. And the acts were regarded as violations of 
those fundamental provisions of all the constitutions 
of the States of the American Union, which declare 
that no person shall be deprived of property without 
due process of law, and that private property shall not 
be taken for public use without just compensation. 

The principle of the case of People v. Batchellor is in 
accord with the distinctions drawn in the classes of 
cases just noticed ; it effectually protects private prop- 
erty, the “‘ home-born”’ right of private property, even 
from the assaults of a hydra-headed majority. It is 
very true that the principle announced in this case and 
the class of cases referred to, which hold the tax acts 
invalid, are antagonistic to the current of authority in 
the cases of railroad, canal and bounty enabling acts. 
But these are sustained upon authority alone, they do 
not rest upon principle, as to local taxation, and are to 
be regarded as authority only upon the maxim of stare 
decisis.(15) 

————_ >. 


COMMISSION OF APPEALS ARSTRACT. 
DOWER. 

Effect of conveyance of lund.—This action was 
brought by plaintiff to recover a dower right in sur- 
plus moneys arising upon foreclosure sale. In July, 
1854, plaintiff ’s husband owned several parcels of land 
on which there were three mortgages given for pur- 
case-money. Plaintiff about that time united with 
her husband in a conveyance by warranty deed of said 
premises. The several mortgages were foreclosed, and 
there were surplus moneys arising upon the sale under 
each of said mortgages. Plaintiff's husband died, and 
before the distribution of the surplus moneys she 
commenced this action. Held (Reynolds, J., disseut- 
ing), that plaintiff’s inchoate right of dower was ex- 
tinguished by the deed which she executed with her 
husband, and she could not recover. 

Also held, thateven if, when such a conveyance is 
executed, it only operates against the wife by way of 
estoppel, on the death of ber husband her interest is 
as effectually released as if she had been a widow when 
the conveyance was executed, and she cannot assert, 
even as against a stranger to the grantee (Reynolds, C., 
dissenting). Elmendorf v. Lockwood et al. Opinions 
by Earl and Dwight, CC. 


INFANT. 

Sale of real estate: powers of county court.—'This 
action was brought upon a bond given by defendant 
B., as special guardian for plaintiff, in proceedings in- 
stituted under the statute providing for the sale of 
the real estate of an infant (2 R. 8. 174-5, §§ 170-9). 
After the plaintiff came of age defendant was cited to 
appear before a county judge and account, at a day 
not in a stated term, and he appeared and rendered 


(12) Ibid., § 32. 
(13) Ibid., a8 23, 24. 


(14) Ibid., 5 

(15) See very able note of Judge Redfield in Allen v. Jay, 
13 Am. Law Reg. 497, as to tendency of modern decisions in 
affording protection to private right against arbitrary taxa- 


tion. 
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an account without question, and stipulated that the 
county judge might enter a decree for the amount his 
account showed to be due the infant. A decree was 
entered thereon which purported on its face to have 
been made at a “county court,” directing pay- 
ment of the amount, or in default that the bond of 
the guardian be prosecuted. Held (Reynolds, C., dis- 
senting), that the decree was valid and binding, and 
that in default of payment an action on the bond 
could be maintained thereon; that, conceding the de- 
cree void, the accounting was, in effect, a settlement 
which was equivalent to and rendered unnecessary a 
formal accounting by order of the court. 

Also held, that the county court, in exercising the 
authority conferred upon it by the Code (§ 30, subd. 6) 
to order the sale of an infant’s real estate within the 
county, has the same general powers as the old Court 
of Chancery, the provisions of the Revised Statutes 
(2 R. 8. 194-5, §§ 170-9) as well as the general rules of 
equity jurisprudence are applicable, and this juris- 
diction need not be exercised at a stated term, but 
the court is always open for that purpose, save as 
otherwise directed by the statute (Reynolds, C., dis- 
senting). 

Also held, that defendant B. owed a duty of abso- 
lute loyalty to plaintiff’s interests, so far as related to 
the proceeds of the real estate that came into his 
hands, and that he could not of right, when cited to 
account, hold the position of an opposing party within 
the meaning of section 31 of the Code, which declares 
the county court always open for business where no 
notice to an opposing party is required, and he will 
not be presumed to claim to occupy that position. 
Even if defendant B. could be considered an opposing 
party, the limitation being simply for his benefit, he 
could waive it, or so act as to be estopped from in- 
sisting upon the application of the provision to his 
case (Reynolds, C., dissenting). Brown v. Snell et al. 
Opinions by Gray and Dwight, CC., and Reynolds, C. 


PASSENGER. 


Riding on freight train.— This action was brought 
to recover damages for injuries sustained by plaintiff 
ina collision upon defendant's road. Itappeared that 
a conductor of a coal train upon defendant’s road invi- 
ted plaintiff to ride upon his train, promising to get 
him employment asa brakeman. There was no pas- 
senger car attached to the train, but simply a ‘‘caboose ” 
for the carriage of train implements, and the accom- 
modation of defendant’s employees, in which plaintiff 
was invited to and did ride. Through the negligence 
of defendant’s employees the train was run into by 
another train, and plaintiff was injured. It also 
appeared on the trial that defendant had printed for 
the use of employees a regulation, which prohibited 
passengers from riding on coal trains; plaintiff had no 
actual notice of this. It did not appear that passen- 
gers were either habitually or oceasionally permitted 
to ride in the caboose. The court instructed the jury 
in substance, that if plaintiff was upon the train with 
the conductor’s assent, and without being informed of 
the regulation, then defendant was liable. Held 
(Earl, C., dissenting), error; that the attendant circum- 
stances did not indicate in any way an apparent 
authority in the conductor to create between the par- 
ties the relation of passenger and carrier, or to make 
an arrangement for plaintiff's employment as a brake- 
man, and that the facts did not establish that plaintiff 
was lawfully upon the train. (Dunn v. G. T. R. R. Co., 





10 Am. L. R. [N. S.] 623, questioned and distinguished.) 
Eaton, by Guardian, etc. v. D. L. &W. R. R. Co. 
Opinions by Dwight, C., and Earl, C. 

STATUTE OF FRAUDS. 


Sale: payment.— This action was brought to recover 
the price of a quantity of hops, which plaintiff claimed 
to have sold to the defendants. Nothing was paid at 
the time the contract, which was by parol, was made, 
but subsequently the defendants paid $200, and $100, on 
the purchase price. There was no proof that when 
these payments were made any thing was said about 
the hops or the contract. Defendants claimed that 
the contract was void under the statute of frauds. 
Held, that the payments did not take the contract out 
of the operation of the statute of frauds; that in 
order to do so they would have to be made and re- 
ceived for the express purpose of complying with the 
statute and validating the contract, and when a pay- 
ment is so made the parties to the contract must reaf- 
firm or restate the terms of the contract, in which case 
the payment is made ‘at the time” of making the 
contract within the meaning of the statute. Hunter 
v. Wetsell et al. Opinion by Earl, C. 

STOCKHOLDER. 

Dividends.— This action was brought to recovera 
cash and stock dividend which plaintiff claimed as 
owner of eighty shares of defendant’s stock. It ap- 
peared that plaintiff held some bonds of defendant, 
which were convertible by their terms into stock; he 
surrendered these and received stock issued prior to 
the declaration of a dividend by the board of direct- 
ors. Indeclaring this dividend the payment of it was 
limited to the stockholders holding stock at a day prior 
to the issue of the stock to plaintiff, which was the 
close of the fiscal year of the company. Aeld (Earl & 
Gray, CC., dissenting), that plaintiff was entitled to 
his dividend and that the board of directors of defend- 
ant had no right to limit the payment of the dividend; 
that the fact that the directors had adopted a particu- 
lar day as the close of the corporate fiscal year, or 
special days for declaring dividends, or that they di- 
rected the close of the transfer book for any purpose, 
did not in any way impair the legal rights of stock- 
holders to share in dividends subsequently declared. 

A stockholder in a corporation has an interest in pro- 
portion to the amount of his stock, in all the corporate 
property, and is eutitled to share in any surplus of 
profits arising from its use and employment in the 
business of the company; this right does not depend 
upon the time when he becomes a stockholder, but at- 
taches whenever he acquires the stock, and entitles 
him to all subsequent dividends. (Earl & Gray, CC., 
dissenting.) Jonesv. T. H. & R. R.R. Co. Opinions 
by Lott, Ch. C., and Earl, C. 

TRESPASS. 

Commissioner of highway: interested judge.— This 
action was brought for trespass in entering upon plain- 
tiff’s lands, for removing fences, and for disturbing 
him in the enjoyment of his land. The answer set up 
that at the time of the alleged trespass the premises 
were a public highway, which plaintiff had wrongfully 
and willfully obstructed ; that defendant B. was one 
of the overseers of the highway of the town, and was 
directed by the commissioners of highways to re- 
move the obstructions, and did so. It was also 
alleged that the defendant S. was one of the com- 
missioners of highways, and that in the course of his 
duty as such he caused the obstructions to be removed. 
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Plaintiff claimed that the defendant S., not having filed 
the bond required by law to be filed by such a com- 
missioner, was a trespasser. Held, that the omission 
of 8. to execute and file the official bond, as required 
by the statute (§ 3, chap. 180, Laws of 1845), did not 
render his official acts void in such a sense as to make 
him liable as trespasser therefor. In such a case the 
office does not become ipso facto vacant, nor is he 
simply an officer de facto, but holds by a defeasible 
title, and until in and by direct judicial or other 
authorized proceedings the forfeiture is judicially de- 
clared, he is rightfully in office, at least sv far as the 
rights of third persons are concerned, and the ques- 
tion cannot be raised collaterally. (People ex rel. v. 
Nostrand, 46 N. Y. 375, distinguished.) It was also 
claimed that the fact that defendant S. was the owner 
of land over which the highway in part passed, was 
interested to such an extent that he could not act as 
highway commissioner. It appeared that by direction 
of 8. no award of damages was made to him for his 
land taken forthe highway. Held, that the provisions 
of the Revised Statutes (2 R. S. 275, § 2), and the rules 
of the common law, prohibiting a judge from sitting 
in a case in which he is interested, apply simply to 
judges eo nomine, or to justices or other persons hold- 
ing court, and they cannot be extended to administra- 
tive officers in the performance of acts requiring de- 
liberation and sound judgment, and defendant 8. was 
not prohibited thereby from acting as commissioner of 
highways by the fact that he owned the land through 
which the highway ran. 

In a case where such a prohibition applies, the acts 


‘ef the officer are not void, but voidable; the only rem- 
edy is to set the proceedings aside; neither the officer 
nor those acting under the authority of his authority 
can be held liable therefor in an action of trespass. 
Foot v. Stiles et al. Opinion by Dwight, C. 


—__@—___—_—— 


VERDICTS OBTAINED BY TAKING AN AVER- 
AGE. 


HE Canada Law Journal, in speaking of this prac- 
tice which is growing up among juries, of “ splitting 
the difference,” says: 

No doubt many of the blunders and miscarriages 
chargeable on juries are aresult of the present system, 
which requires that twelve men shall pass upon the 
given issues and that unanimously. Were the number 
less, or were the majority system introduced, the 
anomalies and absurdities that now abound would not 
so frequently crop up. Some change is needed: either 
in the way of abolition (which most would hesitate 
upon), or modification (which most would advocate in 
principle, though as to details opinions would be va- 
riant). 

Cases are now and again coming up which show the 
ingenious devices made use of by the puzzled and disa- 
greeing jurors to expedite their verdicts. One of the 
most ancient is given in an early volume of “ Notes 
and Queries,” extracted from an old court register, in 
which it is gravely recorded as follows: ‘The jury 
could not for several hours agree on their verdict, seven 
being inclinable to find the defendants guilty, and the 
others not guilty. It was therefore proposed by the 
foreman to put twelve shillings in a hat, and hustle 
most heads and tails whether guilty or not guilty. The 
defendants were thereupon acquitted, the chance hap- 
pening in favor of not guilty.” 

In Smith v. Cheetham, 3 Caines, 57, the matter came be- 





fore the court in the State of New York for the first time. 
The constable who attended the jury made affidavit 
that while the jury were in discussion he heard one of 
them say that one cent damages was enough; another, 
that six cents damages and six cents costs were enough ; 
that he then saw at least six of the jurors take a pen 
and mark down, as he understood, the sum that they 
thought proper to give as damages; and he then under- 
derstood that the whole sum should be divided by 
twelve, and the quotient was to be the verdict. There 
was other evidence corroboratory of this. The court 
held that the verdict so arrived at was void. A like 
result was come to in Harvey v. Rickett, 15 Johns. 87, 
and in Roberts v. Failis, 1 Con. 288. So, also, in War- 
ner v. Robinson, 1 Root, 194. 

There was a distinction, however, made in Dana v. 
Tucker, 4Johns. 487, as follows: That if the jurors pre- 
viously agree toa particular mode of obtaining a verdict 
and abide by the contingent result, at all events, with- 
out reserving to themselves the liberty of dissenting, 
such a proceeding would be improper; but if the means 
adopted is for the sake of arriving at a reasonable meas- 
ure of damages without binding the jurors by the re- 
sult, it is no objection to the verdict. In that case, the 
jury, after deliberation, agreed unanimously to find for 
the plaintiff. Each juror then privately marked the 
sum he was inclined to give. These sums were added 
together, divided by twelve, and after the result of the 
division was known, they individually assented to that 
sum as their verdict. The court thought that the ver- 
dict had not beenimproperly obtained, and declined to 
interfere. Reference may also be made to Grinnell v. 
Phillips, 1 Mass. 541, and Cowserthwuite v. Jones, 2 
Dall. 55. 

The latest case we have seen is the Illinois Central 
R. R. Co. v. Abell, reported in the Chicago Legal News, 
vol. 4, p. 176. That was an action for damages. The 
jury differing widely on the amount, it was agreed that 
each man should privately write upon a slip of paper 
the amount to which he thought the plaintiff entitled, 
and place the slip ina hat. The amounts were then to 
be added together, the total divided by twelve, and the 
result was to be adopted as their verdict. The court 
was of opinion that while juries may resort to a process 
of this sort as a mere experiment, and for the purpose 
of ascertaining how nearly the result may suit the 
views of the different jurors, yet the preliminary agree- 
ment to adopt such a result as the verdict vitiated the 


finding in toto. 
ee aN a 


THE RIGHT OF FISHING. 


HE London Law Journal, under the head of ‘* Pub- 

lic Angling,’ has some excellent remarks on the 

right of the public to fish in streams above the point 
of navigability. The Journal says: 

“In many parts of England there lingers a fond 
superstition that there may be such a thing as a public 
right to fish in a river above the flow of the tide. 
Probably the angling has afforded very poor sport, 
and the proprietor of the soil of the bank, from mo- 
tives of kindness, has never thought it worth while to 
interrupt the Izaak Waltons of the vicinity in the pur- 
suit of their harmless recreation. Very often the 
angling has been done from a towing-path, and so no 
damage has been wrought to herbage or fence, and no 
privacy invaded. At length the sportsmen begin to 
claim as aright what at first was but a license; and 
when a landowner, jealous of his legal privileges, re- 
vokes the license and takes action to restrain the tres- 
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passers, he is met by attempts to show that the river at 
the locus in quo is no longer his private domain for 
piscatory purposes. 

**A struggle of this character was made in 1863 by a 
number of persons who had, for a long time, indulged 
in the diversion of angling in the River Wandle, be- 
tween Mitcham and Carshalton, from off a public foot- 
path. The owner of the adjoining land summoned 
before the justices one of the anglers, under 24 and 25 
Vict. c. 96,8. 24, for angling in a private water not 
near to a dwelling-house. The defendant contended 
that he had a bona fide claim toa right, and that the 
jurisdiction of the justices was ousted. But the Court 
of Queen’s Bench held that there could not be a bona 
fide claim to a right unknown to the law, and that 
there could be no such thing as a right in the public to 
fish in a private fishery. Indeed, it is a contradiction 
of terms to talk of a public right to angle in a private 
fishery. Hudson v. M’ Rae, 33 Law Jour. Rep. (N. 8.) 
M. C. 65. The legal principle that a profit a prendre 
cannot be claimed in alieno solo by the public, or by 
the inhabitants of a town, or the like, rests upon the 
consideration that such a right would inevitably anni- 
hilate the subject-matter on which it was to operate. 
The case of Hudson v. M’ Rae did not, however, finally 
settle the question. In 1869, one Mr. Burrow was 
summoned and convicted for angling in the lake of 
Ullswater, and succeeded in inducing two judges of 
the Court of Queen’s Bench to quash the conviction 
on certiorari. Regina v. Burrow, 34 J. P. 53. There 
the court drew a distinction between a private river 
and a navigable river above the flow of the tide. The 
Irish case of Murphy v. Ryan was cited in the argu- 
ment to show that no such distinction existed as re- 
gards the right of fishing; but the court, thinking the 
point open to doubt, decided that the justices ought 
to have stayed their hands, and not to have convicted 
Mr. Burrow. 

‘Last week the question turned up again in the case 
of Hargreaves v. Diddams, in the Court of Queen’s 
Bench. The appellant had been convicted, in 1874, of 
angling in the River Itchen, near Bishopstoke, subject 
to a case stated for the opinion of the court. The 
River Itchen was declared by an act of George III] to 
be a public navigable river, subject to payment of tolls 
and to the observance of certain regulations by the 
navigators. The appellant had fished off a towing 
path, at a point where, from the time of living mem- 
ory, the public had fished without license or interrup- 
tion, and in the belief of a public right to fish. It was 
admitted that the appellant fished after giving notice 
to the landowner, and for the express purpose of rais- 
ing the question of legal right. The Court of Queen’s 
Bench held that the jurisdiction of the justices was 
not ousted, the claim made by the appellant being un- 
known to the law. Oddly enough the court abstained 
from expressing any opinion whether the Ullswater 
case was properly decided or not. It may be said that 
Uliswater lake is naturally navigable, and that the 
Itchen was made navigable artificially like a canal, and 
that in this way the cases are distinguishable. But it 
is more reasonable to hold that Regina v. Burrow 
raised a doubt where none existed, and that the court 
in that case ought to have followed the decisions in 
Hudson v. M’Rae and Murphy v. Ryan. The true 
doctrine of law is that, in a navigable river, where the 
tide ebbs and flows, the public, prima facie, as of com- 
mon right, have the right of fishing, and any person 
disputing this public right must qualify the presump- 





tion of law by proving a right of several fishery. In 
all other inland waters the owner of the land beneath 
the water—that is, generally, the riparian owner— 
has the exclusive right of fishing in the superincum- 
bent water. No case, except that of Regina v. Bur- 
row, has ever justified a doubt as to these rules, and it 
isa pity that in that case the possibility of an excep- 
tion to them was admitted.”’ 
———_.———__—— 


RECENT AMERICAN DECISIONS.* 
ACTION. 


False representations.— An action of deceit will not 
lie upon false representations either as to what a patent 
right cost the vendor; or was sold for by him; or as 
to offers made for it; or profits that could be derived 
from it; or for any mere expressions of opinion of any 
kind about the property sold. Bishop v. Small, p. 12. 


CHECK. 

Demand and notice.— A check is an appropriation of 
so much of the maker’s funds in the bank upon which 
it is drawn as is necessary to meet it; hence the maker 
cannot object to any delay in presenting it, unless he 
can show special injury to himself arising therefrom. 
If the maker has withdrawn from the bank his entire 
deposit against which the check is drawn, he is not 
injured by any delay in presenting it, or any lack of 
formal notice of its non-payment, before action brought. 
Emery v. Hobson, p. 32. 

COLLATERAL SECURITY. 

Rights of holder.— A creditor, who holds railroad 
bonds as collateral security for a debt, is not bound by 
an unexecuted promise to the debtor, made without 
consideration, to give them up. Nor does he lose his 
right to hold such bonds by suing the principal debt, 
and recovering execution, and arresting the body of 
the debtor thereon. Smith v. Strout, p. 205. 

DAMAGES. 

Location of drain.— Damages awarded by a com- 
mittee for the location of a drain are to be only those 
resulting from its proper construction. If the injury 
arises by reason of an improper construction of the 
drain, the remedy, if any there is, must be sought in 
some other form. Jackson v. Portland, p. 55. 

EVIDENCE. 

1. Action for slander: defendant's wealth.—In an 
action of slander, evidence as to the reputation of the 
defendant for wealth is admissible; but it seems it 
should be proved by general reputation, rather than 
by particular facts. Stanwood v. Whitmore, p. 209. 

2. Corroboration.— A witness cannot corroborate his 
statements upon the stand by proof of other state- 
ments made by him elsewhere, although contained ina 
letter written about matters affecting the party in the 
suit, against whom he has testified. Pulsifer v. Crow- 
ell, p. 22. 

HIGHWAY. 

Injury from defect.— When a horse, through fright 
at the striking of the carriage to which he is attached 
against an obstruction in the highway, becomes un- 
controllable, runs away and injures the driver by 
throwing him out, the defect of the highway is the 
proximate cause of the injury. Clark v. Lebanon, 


p. 393. 
NEW TRIAL. 


Newly-discovered evidence.—In an action to recover 
for professional services, rendered in the Superior 


* From advanced sheets of 63 Maine Reports. Edwin B. 
Smith, Reporter. 








46 


THE ALBANY LAW JOURNAL. 

















Court upon an engagement made through another at- 
torney residing in the same city with the defendant, 
the defendant denied that he ever authorized the em- 
ployment of the plaintiff; and had a verdict, based 
upon his testimony to this effect. Subsequently, the 
plaintiff learned that, long prior to the trial of the 
present case, Mr. Stewart had several times stated to 
acquaintances in Ellsworth, where he lived, that Mr. 
Strout was his counsel in Portland, in his litigation 
there. Held, that this was not only newly-discovered 
evidence, but that it was not cumulative; and there- 
fore it entitled the plaintiff to a new trial. Strout v. 
Stewart, p. 237. 
TRESPASS. 

Continuance of wrongful erection.— The mere con- 
tinuance of a structure tortiously erected upon 
another's land, even after recovery and satisfaction of 
a judgment for its wrongful erection, is a trespass for 
which another action of trespass quare clausum will lie. 
Russell v. Brown, p. 203. 

VERDICT. 

Surplusage.— When a jury rendered a verdict, in 
regular form, in an action of tort against four persons, 
and appended to it an apportionment of the damages 
among the several defendants, held, that the general 
verdict must stand, and the other finding be rejected 
as surplusage. Currier v. Swan, p. 320. 

WILL. 

Reversionary clause: rights of widow.—The resid- 
uary clause in the will, under which the plaintiff, 
widow of the testator, claims to recover, is as follows: 
“The reversion of the foregoing life estate given to 
my wife, and all the residue of my property, real and 
personal, I give to my legal heirs.” Held, Ist. That 
this clause is not void as a testamentary bequest over. 
2d. That the plaintiff is not entitled to any part of the 
residuary estate as reversioner, nor as one of the tes- 
tator’s legal heirs. 

Mace v. Cushman, 45 Me. 250, has been overruled. 

A devise or bequest to the heirs of an individual 
will belongs to the next of kin, and vests the property 
in the persons (exclusive, of the widow) who would 
take the personal estate, in case of intestacy, under 
the statute of distributions. Lord v. Bourno, p. 368. 

eee See 


BOOK NOTICE. 


Law and Practice of Surrogates’ Courts. By Amasa A. 
asad Redfield. New Pa Me Baker, Voorhis & Co., 1875. 


HE need of a good work on the ‘** Law and Practice 
of Surrogates’ Courts” is unquestionable. Ina 
department of law which is little understood but fre- 
quently called into requisition, there is, of course, a 
necessity for excellent text-books. The work of Mr. 
Dayton on Surrogates has been out of print for some 
time, and Judge Willard’s work on Executors was 
published in 1859. 

In the present work the changes which have occurred 
in the law and practice in Surrogates’ Courts within the 
last two decades have been noticed, and the recent 
statutes and decisions have been incorporated. The 
effort has been made to condense rather than to en- 
large the matter in hand, so as to secure brevity and 
accuracy of statement as well as convenience of ar- 
rangement. In an elaborate introductory note the 
author sets forth the history of the Surrogate Court, 
tracing it back to its origin in the ecclesiastical courts 
of England. The jurisdiction of the latter courts, 
even in England, in respect to testamentary and ad- 
ministrative matters, is pretty thoroughly takeu away 





by recent legislation and the establishment of courts 
of probate. In this country special courts are created 
for the disposition of property of deceased persons, 
and in New York these courts are denominated Sur- 
rogates’ Courts. 

An examination of Mr. Redfield’s work shows that 
it is the best treatise on the subject which we now 
have. It discusses with sufficient fullness all the gen- 
eral subjects pertaining to Surrogates’ Courts, and 
affords the requisite details and forms for practical 
purposes. Beginning with the jurisdiction and powers 
of Surrogates’ Courts, the author proceeds in natural 
order through the regular gradations of law and prac- 
tice in this department. The chapter (V) on the Pro- 
bate of Wills is, probably, the most interesting, as it 
includes such topics as ‘‘Testamentary Capacity,” 
“Revocation,” ‘“‘Lost and Destroyed Wills,” etc. 
Under the head of *‘ Destruction of Will,’’ on page 91, 
and in reference to a partial revocation, we do not 
find Quinn v. Quinn, 1 N. Y. Sup. 437, an important 
decision of the general term, which contravenes the 
doctrine of the text. This is the only defect which 
we have discovered; and as a whole the work can be 
recommended as an able, reliable and accurate treatise 
on a most difficult and important subject. 

— 


CORRESPONDENCE. 


ADJOURNMENTS IN Kansas. 
Emporis, Kansas, July 8, 1875. 
Editor of the Albany Law Journal: 

The remarks in No. 1, vol. 12 of the Journal, by your 
correspondent from Topeka, upon the great evils con- 
sequent upon the generally received construction of 
the section of the justice act (section 81), relative to ad- 
journments, are very true. And no doubt but your 
opinion embodies what the law ought to be. But un- 
fortunately for honest practitioners, and unfortunately 
too for suitors who are ready to swear any thing writ- 
ten for them to swear, our Supreme Court has given a 
construction, on that section, different from yours. 
In West v. Rice, 4 Kans. 563, the court says in the syl- 
labus, ‘‘ Where a party to an action before a justice 
applies for a continuance for thirty days, with proof by 
his own oath that he cannot for the want of mate- 
rial testimony, which he has been unable and expects 
to procure, safely proceed to trial; held, not a matter 
of discretion to grant the continuance, but error to 
refuse it.’’ 

So we can only look to the legislature for relief from 
the dangerous tendencies of the section referred to. 

Yours, E. W. C. 
—___ > 
NOTES. 

T is a remarkable fact that proceedings in courts of 
law in various countries differ as widely as the 
people themselves. The usual character of court pro- 
ceedings in this country and in England is that of 
gravity and formality. The exceptions occur when the 
case is tried in a police court, or as much by the out- 
side world as by the court. In Germany, we are told 
by a correspondent of a London contemporary, court 
proceedings are of a character unrestrained and even 
free and easy, quite at variance with the English- 
man’s preconceived notions on the subject. No uni- 
forms are worn; few attempts are made to suppress the 
demonstrations of the public; the bench, bar and wit- 
ness stand are the points from which proceed utter- 
ances in a friendly, conversational tone. In a certain 
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case one of the counsel for the defense, in addressing 
the court, enforced his arguments by means of a rose 
gracefully waved in his hand. The same counsel 
sought aid from the scent of the rose whenever he 
found himself at a loss for words or arguments. 
— In McEvoy v. Humphrey, 7 Leg. News, 340, the 
Illinois Supreme Court held that it was correct to 
allow exemplary damages to a wife, in an action 
against a tavern-keeper, who sold her husband liquor 
enough to make him drunk after she had forbidden 
it. Walker, C. J., in delivering the opinion, said: 
““ When a sale is thus made, it indicates a reckless dis- 
regard of law and the rights of others that merits 
punishment. The fate of the drunkard’s wife and 
family is hard enough, without its being knowingly, 
if not intentionally, aggravated by continuing to tan- 
talize and degrade him, and increase the shame, misery 
and suffering of his family. No right-thinking per- 
son can sympathize with the dramseller, because he is 
reasonably punished by exemplary damages, when he 
knowingly sells to the drunkard in opposition to the 
expressed wishes of the wife.” 


Thomas G. Shearman, of counsel for Mr. Beecher, 
sailed for Europe by the steamer Germania, of the 
White Star line, on Saturday, July 10.—MThe New 
York Chamber of Commerce has complimented Elliot 
F. Shepard, Esq., on the part which he took in advo- 
cating before the legislature the amendment to the act 
establishing the New York Court of Arbitration. —— 
Some “ spirit photographers ’’ have been convicted in 
Paris on the charge of swindling. Notwithstanding 
the palpable exposure of the imposture in open court, 
ahost of respectable witnesses, including a Russian 
marquis, the Comte de Bullet, Mr. Sullivan, form- 
erly United States minister at Madrid, two French 
colonels, and several ladies appeared for the prisoners, 
and, undismayed by the sarcasms of the presiding 
judge, protested that they really had seen unmistaka- 
ble portraits of deceased relatives. The eminent 


‘counsel for the defense, M. Lachaud, spoke for two 


hours, and alluded to Moses, Isaiah, Tertullian, and 
other authorities on spirits. The court, however, 
thought the charge fully proved, and sentenced two of 
the prisoners to one year’s imprisonment, and another 
to six months. It is curious that the prosecution was 
not instituted on the complaint of any customer, but 
spontaneously by the police for reasons not explained. 


A lay contemporary states that the preparations for 
the trial of Bishop Whittingham before an ecclesias- 
tical court are progressing. The bishop is to be tried 
on the charge of refusing to summon a court to try 
two clergymen of Mount Calvary Church, in Balti- 
more, for using prayers for the dead which the pre- 
sentors claim involved the doctrine of purgatory. 
Bishop Whittingham claimed that by the canons of 
the church it was discretionary with him to bring 
them to trial, and he refused to do so, while on the 
part of the presentors it is argued that the duty was 
mandatory upon him. Upon his refusal, application 
was made by the low church representatives to Bishop 
Smith to summon Bishop Whittingham to trial. The 
presentation having been made according to the law 
of the church, by two presbyters and five laymen, 
under the canons there must be a preliminary court, 
instituted to decide whether the charges against Bishop 
Whittingham are sustained. If they are sustained, 
then his actual trial before a court, composed of seven 
bishops, will begin. Bishop Smith, the presiding 





bishop of the church in the United States, has im- 
paneled this preliminary court, which will shortly 
meet in Baltimore.—— Judge Cole, of the Iowa Su- 
preme Court, takes ‘a decided stand against prohibi- 
tion laws. In reply to the argument that prohibitory 
laws ought not to be repealed because of their great 
moral effect in restraining the sale of liquor, even if 
not enforced, he says: “If this argument rests upon 
the moral effect of a statute, and not upon its legal 
effect (and it has no legal effect when not enforced), it 
is a grave question whether the effect of such a statute 
is not immoral; whether the existence of a statute 
which is habitually disregarded, and this, too, with 
complete immunity to the violators of it, does not tend 
to invite to produce a lawlessness whose direct effect 
is immorality and crime.” 


An interesting case, growing out of the wreck of the 
Atlantic, has recently been tried in the court of Queen’s 
Bench, Guildhall, before Mr. Justice Lush and a jury. 
The case is entitled Kruger v. The Oceanic Steam Navi- 
gation Company. The particulars of the wreck of the 
Atlantic, which occurred in April, 1873, off the coast 
of Nova Scotia, on her voyage from Liverpool to New 
York, will be remembered. The captain rashly ap- 
proached too near the shore without taking soundings, 
and this caused the catastrophe; the vessel struck on 
the rocks and was lost. Out of the 900 persons on 
board 600 were drowned in a very few minutes. Among 
those on board was one Kruger, by descent a German, 
though born in this country, who was engaged in the 
timber trade in America, and was proceeding to New 
York for the purpose of setting up an agency in Canada. 
He was twenty-eight years of age, and left a widow 
and three young children; and his widow, on behalf of 
herself and her family, sued the company under Lord 
Campbell’s act to recover compensation for the loss 
they had sustained. The company, besides denying 
the negligence alleged, pleaded that the accident hap- 
pened on the high seas out of the jurisdiction of the 
courts of common law, and also that it happened at 
Nova Scotia, in the Dominion of Canada, and that, 
according to the law of that ceuntry, the action could 
not be maintained. The widow and other witnesses 
were called in support of the statement, and evidence 
had also been taken undera commission in America. 
In the result the jury gave a verdict for the plaintiff 
for £5,000. 


The following anecdote appears in Mrs. Fletcher’s 
Memoirs: ‘Mr Fletcher, though not himself given to 
scientific inquiry or interests, has been so much struck 
with the logical and general ability displayed in an ar- 
ticle of the young Review on Professor Black’s Chem- 
istry, that in the midst of a few guests, of whom Henry 
Brougham was one, he expressed an opinion (while in 
entire ignorance as to the authorship), to the effect that 
the man who wrote that article might do or be any 
thing he pleased. Mr. Brougham who wasseated near 
me at table stretched eagerly forward and said ‘ What, 
Mr. Fletcher, be any thing? May he be Lord Chancel- 
lor?’ Onwhich my husband repeated his words with 
emphasis, ‘ Yes, Lord Chancellor, or any thing he de- 
sires.’ This opinion seems to confirm Lord Cockburn’s 
words in another place concerning the young Henry 
Brougham of the Speculative Society, that he even then 
“scented his quarry from afar.’’ —— Mr. Sergeant Cox 
stated, at the Middlesex Sessions, that from his expe- 
rience as Recorder of Portsmouth, he knew it to be a 
practice amongst soldiers who wished to leave the army, 
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to commit some small theft in order to procure their 
liberty at the cost of a short imprisonment. He had 
checked this practice at Portsmouth, and with a view 
to deterring soldiers in London, he on Tuesday sen- 
tenced two artillerymen to nine months’ hard labor 
for having stolen a small quantity of provisions. 


The Solicitors’ Journal in referring to the adverse 
criticism of Mr. Disraeli and the Pall Mall Gazette, on 
the practice of judicial comment on legislation, says: 
“One would really suppose, from the remarks to 
which we have referred, that the practice of judicial 
comment on the policy of legislation is a novel one. 
This is far from being the case. The sarcastic comment 
on the law of divorce, which Mr. Justice Maule ad- 
dressed to a prisoner whom he was sentencing for big- 
amy, is an instance in point which will occur to every 
one. In Attorney-General v. Lockwood, 9 Mees. & Wels. 
395, we find Lord Abinger saying ‘the law had a very 
pernicious effect not at all contemplated.’ See, also, 
per Lord Campbell in Reg. v. Heaton, 1 E. & E. 782; 
per Pollock, C. B., in Miller v. Salomons, 21 L. J. Ex. 
197; and per Alderson, B., ib. 190, where both those 
learned judges expressed their opinions as to the im- 
policy of excluding Jews from parliament by a side- 
wind. Wedo not pretend that judicial comment on 
the policy of legislation is free from danger of abuse; 
but the wholesale condemnation of the practice by Mr. 
Disraeli and the Pall Mall Gazette, only shows how lit- 
tle those authorities know of the matter about which 
they speak so confidently ..,—— A committee appointed 
by the English judges is sitting to settle the scale of 
fees to be taken under the new procedure which will be 
inaugurated in November. —— lt is announced that in 
the case of Count Van Arnim on appeal, the following 
scene occurred: ‘ At the opening of the trial the court 
ordered the usher to call the accused. The accused 
not being found in the building, the court declared that 
the count, in reply to the summons sent, had written 
from Geneva to say that he was ill. The case, there- 
fore, would be proceeded with in his absence.”’ 


An anecdote which Abraham Lincoln used to tell is 
now told, in connection with the Tilton-Beecher case, 
to illustrate the fact that a great amount of testimony 
was taken with but little evidence. Mr. Lincoln said 
that when he was practicing in Illinois he appeared for 
the defendant in an assault and battery case. The 
plaintiff was not much hurt. In the course of the 
plaintiff's examination Mr. Lincoln asked: ‘‘ How 
much ground did you fight over?” ‘About six 
acres,’ was the answer. ‘‘ Don’t you think,’’ asked 
Mr. Lincoln, “that that was an almighty small crop of 
fight for so much ground ? ** —— The New York Tribune 
states that Mr. E. A. Freeman, in one of his recent 
lectures at the London Institution on the ** Use of the 
English Language," spoke of the newspaper use of the 
word “ ovation,” and told a funny story how, during 
the course of the Tichborne trial, a man was brought 
before a magistrate, charged with creating a disturb- 
ance. He pleaded that he was only heiping to receive 
the “Claimant” with the customary “ ovation.” 
When asked to explain what that was, he defined it as 
* hooting and yelling.’’ Considering what ‘‘ ovations” 
usually are, there was more truth than poetry in the 
man’s definition. There was another Latin word from 
which “ovation” might also be derived; but the 
word, said Mr. Freeman, *‘ meant an egg, and that 
sort of ovation was usually kept for candidates at con- 
tested elections.” 





The Pall Mali Gazette, in referring to the law of car- 
riers, says: ‘‘ One thing, however, remains to be said 
as regards all contracts of carrying companies, whether 
by land or sea, for the total extinction. or very large 
reduction, of their common-law liability for loss of 
the goods intrusted to them. It is only right that 
such contracts should be clearly and completely 
proved, and that the assent of the individual to the 
extinction of his common-law rights should not be too 
hastily inferred. It should be incumbent upon the 
company to show in every case that the condition 
upon which they rely was brought to the notice of the 
person whom they seek to bind by it, and that his 
subsequent acts were, therefore, proof of a tacit as- 
sent to the condition, and not, as is the case in many 
instances, merely proof of his ignorance of its exist- 
ence. And whatever may be the best means of show- 
ing this positive assent of their passenger to their 
conditions, it is certainly not shown by merely put- 
ting in evidence a notice on the back of a ticket which 
is not given to a passenger till his share of the con- 
tract is completed by the payment of his money.—— 
A non-professional contemporary compliments the 
action of a New Jersey judge in refusing to debar the 
jurors in a murder case from reading the newspapers. 
We are told that “if a juror can be trusted to decide 
a case intelligently and conscientiously he can be 
trusted to read the newspapers, even though they 
should contain comments on the trial. It is time the 
narrow view of this matter usually held by the caurts 
should give way to common sense.”’ 

The Independence Belge states that the United States 
government has presented a claim to the Belgian gov- 
ernment, amounting to 31,000 francs, for expenses in- 
curred by the arrest and long detention of Joseph 
Stupp, alias Carl Vogt, who assassinated the Chevalier 
de Bianco, in Brussels, four yearsago. It is stated that 
steps have been taken by the Belgian government to 
liquidate the claims of the American government, and 
that the amount has been placed at the disposal of the 
American Legation at Brussels. Vogt is shortly to be 
tried before the Assizes of Brabnat, and he has had al- 
ready, jointly with his former mistress, Catharine 
Weyerstrass, a preliminary examination before the 
Justice of Instruction at Brussels, when the American 
police officer, by whom Vogt was conveyed back to 
Belgium, was examined as a witness by an interpreter 
from the American Legation. The American officer, 
in the meantime, has left Belgium to return to this 
country, but arrangements have been made for his ap- 
pearance again at the trial of Vogt, if his presenceas 
a witness should be found to be necessary. It is esti- 
mated that the expeuses of bringing this notorious as- 
sassin to justice will amount to 1,000,000 francs. —~ 
Argument was heard by Judge Barrett, in Supreme 
Court, Chambers, recently, on a motion on behalf of 
William M. Tweed, to have the bail fixed in the civil 
suit brought against him by the people of the State, 
reduced. The amount of bail as fixed by the court is 
now $3,000,000; but this, Tweed’s counsel claim to be 
excessive, and in violation of the constitution of the 
State, and should be reduced to a moderate amount, 
within the power of the defendant tofurnish. They 
also claim on his behalf that the costs in the first suit 
brought against Tweed by the people not having been 
paid, that suit had not been discontinued, and he hav- 
ing been held to bail in $1,000,000 therein, could not be 
held to bail in this suit also. 
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CURRENT TOPICS. 


A TRIBUNE reporter interviewed Judge Martin 

Grover on the subject of the O’Conor-Davis 
correspondence. The judge said he had not read 
the letters, and that “he did not regard it a proper 
thing for a judge to defend himself, or the court to 
which he belongs, against the strictures of any one 
who had been disappointed at a decision. Because 
this letter came from Charles O’Conor would be no 
stronger prompting to him to speak than if it came 
from a ‘shyster,’ or notorious charlatan. The court 
or the judge who found it necessary to speak in 
their defense, in such cases, had lost their useful- 
ness.’ But, on being informed or shown that Mr. 
O’Conor cited his opinion in the Fisher Case, as 
being opposed to the decision in the Tweed Case, 
Judge Grover said, that from the “very nature of 
the Tweed Case, as a criminal prosecution, it bore 
no analogy whatever to the Fisher Case, which was 
acivil action. You can sue a man for debts, one 
contracted a month ago, another a year ago, and 
another two years ago, and even for others, and can 
do it all in one action, but a criminal suit is a dif- 
ferent case.” Mr. O’Conor was unquestionably 
quite aware of all this and firmly believed it when 
he wrote his letter, but we doubt if Judge Davis 
was. 


Whatever may be the result of the proceedings 
against Tweed, so far as that individual is concerned, 
there can hardly be room for doubt that they will 
result in very seriously clipping the pinions of Mr. 
Justice Davis. Had he accepted the decision of the 
Court of Appeals in silence, or treated it with that 
respect which the decision of his official superiors 
deserved, he would have escaped without censure. 
But hardly had the decision of the court been made 
known in New York, when he threw himself into 
the arms of an Interviewer, apparently thinking that 
it would be a breach of judicial propriety and evi- 
dence of a lack of spirit to lose one moment in con- 
sulting his understanding. The “legal opinion” 
which he then put forth, to say nothing of the weak 
and injudicious terms in which it was conveyed, 
gives us as humble an opinion of his capacity as it 
does of his temper and moderation. Had he still 
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stayed his hand he would have gotten on well enough 
during the rest of his official term; but being a 
demagogue, he could not endure to have the people 
think that the Court of Appeals know more than he 
knows. The result has been the correspondence 
between Judge Davis and Mr. O’Conor, which we 
have elsewhere considered. The palpable object of 
the letters has, and we confess to our surprise, most 
signally failed. The newspapers have, with scarcely 
an exception, denounced both their motive and spirit, 
and have censured Mr. O’Conor and Judge Davis in 
unstinted terms. But the fact has been very gener- 
ally recognized that the latter deserved the greater 
condemnation, not only because of his position, 
but because it was so apparent that he was the in- 
stigator of the whole affair. Judge Davis escaped, 
without serious damage, the charges of corruption 
and malversation made against him as United States 
District Attorney, but his position is now vastly 
changed. There is an integrity required of the Bench 
far above that of the mere ministerial officer. It is 
not enough that a judge is superior to the vileness 
of pecuniary corruption — Jeffries himself was that; 
but a judge must be above prostituting his office — 
its dignity, its sanctity — even to gratify his own re- 
sentment. 


The United States Supreme Court closed its last 
year’s business with 520 remanets on the calendar, 
having during the term disposed of 310 causes. 
Under ordinary circumstances this would be a most 
discouraging state of affairs, but in view of the fact 
that, by act of 1875, ch. 77, § 3, the limit for appeal 
was fixed at $5,000 instead of $2,000 as heretofore, 
there is, in our opinion, a fair prospect that the court 
will be enabled to keep sufficiently ahead of the new 
business to clear its calendar. The American Law 
Review for July contains an article in which five plans 
are considered for facilitating business in the Su- 
preme Court, These are: First, the restriction of 
appeals by limiting them to matters of law, and by 
providing that the amount involved in a suit shall 
be a certain considerable sum in order to establish a 
right to a hearing; second, the division of the court 
into several parts, each part to be empowered to 
hear and determine cases; third, the furnishing of 
the several judges with personal clerks, who shall 
relieve them of clerical labor which the judges them- 
selves now perform; fourth, the relief of the Su- 
preme Court bench from circuit duty; fifth, the 
allowance of costs as damages to such an amount as 
shall restrain frivolous appeals. Which of these 
plans the Law Review regards with most favor we 
are not quite able to make out, unless it be the last. 
But we quite agree with the New York Hvening Post, 
that the relief of the judges from circuit duty is now 
the chief measure to be desired. Mr. Justice Miller, 
who is certainly an excellent authority on the ques- 
tion, said that “if no case could hereafter be brought 
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to the Supreme Court in which there was less than 
$5,000 involved, the labors of that court would be 
reduced by fully half what they are at present.” 
(2 U. 8. Jurist, 9.) This reform has been effected, 
and if now the judges can be relieved from circuit 
duties, the Supreme Court will be able, for the next 
quarter of a century at least, to keep abreast of its 
business, 


Mr. Arthur Wilson, one of the framers of the new 
rules of procedure in England, draws a picture of 
the law’s delay there which certainly shows the need 
of the reform contemplated by the Judicature Act, 
but which, after all, shows a state of affairs not one 
whit worse than exists in this State. In the first 
place he laments that, in London, the first commer- 
cial center in the world, yeu cannot try a cause 
between an early day in July and a late day in 
December, for more than five months at a stretch; 
you cannot have the decision of a court of law on 
any question of law from the middle of June to the 
second of November. When the courts do visit 
London, which they do four times a year, they go, 
not to finish the business, but to sit for a limited 
number of days. The result is that a man who 
enters a special jury cause for trial often does so, as 
now in the Queen’s Bench, at the bottom of such 
a list of arrears that it cannot be reached for twelve 
months at least; and it is hardly better at West- 
minster. When at last his eause is reached and 
tried, if a point of law arises, or any thing else on 
which an application to the court in bane can be 
founded, his case goes into the new trial paper, and 
again at the bottom of a list of arrears, such that it 
will almost certainly not be reached for six months, 
very likely not for a year or more. An appeal is 
brought to the Exchequer Chamber, and another 
delay intervenes, it may be three, it may be six 
months, it may be a year, before it comes on for 
argument and the case can be disposed of. The 
new Act provides a remedy — continuous sittings; 
a remedy which, in our Court of Appeals, has been 
found to work excellently. 


The English Court for Crown Cases Reserved has 
been doing a bit of judicial legislation that has not, 
in our opinion, even the merit of being in behalf of 
justice and morality. The prisoner was indicted 
under 24 and 25 Vict., c. 100, s, 55, for unlawfully 
taking a girl under the age of sixteen years out of 
the possession and against the will of her father. 


The statute says, ‘* Whoever shall unlawfully take 
or cause to be taken any unmarried girl, being under 
the age of sixteen years, out of the possession and 
against the will of her father,” etc. All the requi- 
site elements to constitute the offense were proved 
at the trial, except that it appeared that the prisoner 
was told, and had reasonable grounds to believe, that 





the girl was over sixteen years of age, and the 
motive: or purpose of the abduction was not 
immoral. The case was reserved for the full court, 
and fourteen of the judges held that the offense had 
been made out. Mr. Justice Brett thought other- 
wise, relying on the principle that, without guilty 
knowledge or intent, there could be no crime. It 
was argued that if a man were indicted, under the 
statute for carnally knowing a girl under ten years 
of age, and he proved that he thought her above 
that age, he could not be convicted, and many simi- 
lar analogous cases were advanced; but between all 
such cases and that before the court, there was this 
broad difference, that in the one case the motive or 
purpose was innocent, in the other not, and we cer- 
tainly discover no valid reason for departing from 
the maxim, Actus non facit reum nisi mens sit rea. 


There is another lesson which the people in the 
neighborhood of Brooklyn might learn from the 
Scandal trial, and which we beg to call attention to 
before the case is entirely forgotten — that is, that 
they have among them somewhat better material 
from which to make Supreme Court judges than 
they have always heretofore used. A man who can 
conduct a trial of such nature and magnitude so 
successfully as did Judge Neilson is possessed of a 
high degree of judicial talent, and would do honor 
to the Supreme bench and reflect credit on his con- 
stituents — things not always uniform in that dis- 
trict. Judge Tappen’s term of office is, we believe, 
about to expire, and we know of no one who could 
be so easily spared from judicial life. Whatever 
may be the opinion of his professional brethren in 
that district, we are quite sure that the general 
sentiment of the profession elsewhere is, that he is 
not entirely adapted to the Bench, and that his 
retirement would be witnessed without serious 
regret. We do not know that Judge Neilson would 
accept the position were it offered to him, but we 
do know that he would add needed strength to the 
Supreme Bench of the Second Department. 


The select committee, appointed to consider the 
preparation of Acts of Parliament, have issued their 
report, and it contains some matters which American 
legislators might study with profit, The various 
evils there existing and here flourishing with ten 
fold vigor—such as imperfect drafting, verbose and 
obscure language, referring in a bill to previous 
acts, inconsistent and ill-considered amendments, 
want of consolidation and absence of classification 
are severally considered in detail and remedies sug- 
gested ; but they are such as would hardly be practi- 
cable in this country, except perhaps one, which we 
have adopted already in the shape of a commission 
to revise the statutes, viz.: that the work of con- 
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solidation should be carried on upon a regular sys- 
tem and by skilled hands. The committee further 
suggest as the best mode in which consolidation 
may be effected: 1. That it is unadvisable to attempt 
it when the law is still in a state of flux. 2. That 
amendments in existing statutes should precede 
consolidation, or such amendments should be in- 
cluded in the consolidating bill in a different type. 
8. That where all the clauses of a consolidation 
bill cannot be got through before prorogation, the 
bill should be suspended until the ensuing session, 
and taken up where it was before left off. The 
authority which would attach itself to the work of 
such skilled hands would, in the end, obviate any 
lenghtened discussion, and the committee are of 
opinion that the legislature would ultimately accept 
such bill much in the same way as they now do 
statute law revision bills. 


—_—__ > 


NOTES OF CASES. 


[* Wright v. The London & North- Western Railway 

Company, 32 Law Times Rep. (N. 8.) 599, the 
court of Queen’s Bench put a somewhat more lib- 
eral construction on a point in the law of negligence 
than have the courts of thiscountry. It appears that 
a heifer belonging to plaintiff arrived by train at a 
station of the defendants. The plaintiff, with the 
assent of the station-master, assisted to shunt the 


car containing the heifer, in order to hasten deliv- 
ery, and, while so doing, was injured by the negli- 


gence of the defendants’ servants. The defendants 
were held to be liable. Cockburn, C. J., said, “ It 
must be taken that what was done was by the plain- 
tiff done with the assent of the station-master, and, 
that being so, it cannot be said that he was a vol- 
unteer, or in the position of a quasi servant, so as to 
be bound to take upon himself the risks of the 
employment in which he was engaged.” He added 
that the case was distinguishable from Degg y. The 
Midland Ry. Co., 1 H, & N. 773, where the deceased 
was voluntarily assisting the servants of the defend- 
ants to do the defendants’ work and was killed, 
and the company was held not liable. The point of 
difference, we take it, was the fact that in Wright's 
case he was working in his own interest, and was on 
the line by consent of the station-master for the pur- 
pose of getting his own heifer. In this regard the 
case is distinguishable from Flower v. The Pennsyl- 
vania R. R, Co., 69 Penn. St, 210; S.C., 8 Am. Rep, 
251, where a boy was requested, by an engine man in 
defendant’s employ, to aid him in filling the engine 
tank with water, and while the boy was engaged 
in so assisting the engine man, he was killed by the 
negligence of defendants’ servants, The court there 
held that the company was not liable. To the same 
effect also is New Orleans, etc., R. R. Co. v. Harri- 
son, 48 Miss. 112; S. C., 12 Am. Rep. 356. 





In the Lancaster County National Bank v. Moore, 
82 Leg. Int. 257, the Supreme Court of Pennsylva- 
nia has recently examined at some length the law 
applicable to the contracts of insane persons before 
inquisition found. In that case the defendant had 
two notes discounted on December 30, 1871, at the 
plaintiff's bank, the money deposited to his order, 
and subsequently checked it out; on June 5, 1872, 
a petition de lunatico inquirendo was filed against 
him, and an inquisition was returned in the follow- 
ing August, tinding that he had been a lunatic for 
the three years last past. The court held, in an ac- 
tion on the notes, that the defendant was liable, as 
the bank had no notice of his insanity. The court 
expressly avoided discussing the case of a contract 
made during proceedings in lunacy or after inquisi- 
tion found. In La Rue v. Gilkyson, 4 Barr. 375, it 
was held that the executor of a lunatic was liable 
for necessaries furnished to his testator while non 
compos mentis, and before the appointment of a com- 
mittee, and,though the articles there furnished were 
strictly ‘‘necessaries,” Chief Justice Gibson cited 
approvingly Baater v. Portsmouth, 2 C. & P. 178, in 
which it was held that the word “necessaries” 
includes ‘‘ every thing proper for a person’s condi- 
tion.” In Beals v. See, 10 Barr. 50, it was held that 
an executed contract by a merchant for the purchase 
of goods before the day from which the inquest 
found him to have been non compos could not be 
avoided by proof of insanity at the time of the pur- 
chase, unless there was fraud or knowledge, 


In Stafford y. Providence, 10 R, I. 567; 8. C., 14 
Am. Rep. 710, the Supreme Court of Rhode Island 
held that the value of lands, taken by eminent do- 
main for public improvements jin a city, was to be 
estimated as it was at the time it was condemned, 
and not at the time of the location of the improve- 
ment. In that case the improvement — which was 
of a nature to improve adjoining property — had 
been located and partly made before the complain- 
ant’s land was taken. The same principle was ap- 
plied in Trustees v. Dennett, 5 N. Y. Sup, 217, where 
a pond was taken as a source of water supply for a 
village, and it was held that the owner was entitled 
to show that there was not a pond within a radius 
of six miles that could be made a source of supply, 
and that he was entitled to whatever of addi- 
tional value this fact gave the pond. In Driver v. 
Western Union Railroad Co,, 32 Wis. 569; 8. C., 14 
Am, Rep. 726, it was held that the damage for the 
taking of lands in invitum was to be assessed as of 
the day when the State or its delegate acquired the 
right, and this seems to us, for obvious reasons, to 
be the equitable rule; but in Burt v. Merchants’ Ins, 
Co,, 115 Mass. 1, it was held that the value was to 
be estimated as of the time of filing the petition. 





THE ALBANY LAW JOURNAL. 











JUDGE DAVIS’ APPEAL. 


“ And a vision appeared to Paul in the night ; there stood 
a man of Macedonia, and prayed him, saying, Come over 
into Macedonia, and help us.”"—Acts, XVI, 9. 

R. O’CONOR has had a visitation. Judge Davis 

has appeared to him, not in vision, but in a let- 
ter about the recent decision in the Tweed case. 
It’ seems that the Court, in their opinion, cited a 
brief of Mr. O’Conor in a former case (Johnson v. 
The Hudson River Railroad Company), as authority 
for their decision; and their quotation puts Mr. 
O’Conor in the unpleasant predicament of seeming 
then to have contended for precisely the opposite 
of what he has since laid down as the law. Here- 
upon Judge Davis, who naturally feels sensitive at 
the decision, and has not the art to conceal it, 
writes Mr. O’Conor a letter, artfully blaming him 
for not having divulged his views to the judge 
while Tweed’s trial was going on; and Mr. O’Conor, 
in a letter filling two columns and a-half of the 
Tribune, rises to explain. 

The case is just this, as appears from Mr. O’Conor’s 
letter itself. In 1871, a private citizen named 
Johnson brought an action against the Hudson 
River Railroad Company, to recover $50 each for 
526 penalties for as many different offenses of the 
same kind, namely, the taking of excessive fare. 
On the argument of that case in the Court of Appeals, 
Mr. O’Conor, as counsel for the defendant, urged 
that only one penalty could be recovered in the ac- 
tion, and cited the law applicable to indictments as 
analogous. He says: ‘‘ And accordingly, except 
under some statute expressly authorizing such a 
course, it has not been the practice to allow the two 
distinct offenses to be tried at the same time either 
by indictment or penal action.” ‘‘ Because there 
may be many counts in an indictment or declara- 
tion, and each on its face must be for a different 
offense, it has been hastily assumed that distinct 
and different transactions, occurring at different 
times and places, and constituting so many different 
offenses, may be given in evidence on the trial of an 
indictment or a penal action, The few cases that 
are to be found giving an apparent sanction to this 
notion are not sufficient to establish it.” In the 
decision of the Tweed case Judge Allen quoted this 
language of this ‘‘eminent jurist” with approval, 
and says ‘‘his arguments appear to me unanswer- 
able.” Mr. O’Conor’s explanation is now in order. 
He informs us that the court in the Johnson case 
did not pass upon the point in question, and that 
Judge Rapallo declined to sit because he had been 
of counsel in the case. And he also informs us that 
although he did argue as above quoted, yet the 
Court of Appeals, in another and precisely similar 
case, Fisher v. The New York Central and Hudson 
River Railroad Company (46 N. Y. 659), and while 
the Johnson case was under advisement, disapproved 





the doctrine for which he so contended, and laid 
down the opposite rule. He quotes the language of 
Judge Grover, who delivered the opinion in the 
latter case, as follows: 

‘*This makes it unnecessary to determine whether 
if several penalties are recoverable they can all be re- 
covered in one action, or whether a separate action 
must be brought for each penalty. I dismiss this part 
of the case with the simple remark that irrespective 
of what was the early common-law rule, or how the 
question as an original one should be determined 
upon principle, the rule has been too long consid- 
ered settled, and acted upon in this State, that they 
can ail be recovered in one action to permit any de- 
parture from it by this court.” 

He also informs us that Judge Rapallo declined 
to sit in this case likewise, for the same reason, and 
argues that this fact ‘‘shows how distinctly the 
question was brought under the notice and consid- 
eration of the court.” And these are the reasons 
which he gives Judge Davis for not having favored 
him, on the trial of Tweed, with his views as to the 
legality of cumulative sentences. 

We hope Judge Davis will be satisfied with the 
explanation, and pleased with the indignity which 
Mr. O’Conor assures him the court have put on 
him by their decision. The utter absurdity of the 
explanation is apparent to any lawyer who can read 
the English language, but still Mr. O’Conor’s letter 
will answer, with the newspaper-reading public, the 
purpose which it was designed to subserve, namely, 
to embroil the court, and excuse his own blunders 
and inconsistency. He thinks there is ‘‘ pungency” 
in Judge Allen’s citation of his brief in the Johnson 
case. We quite agree with him. There never was 
a clearer exhibition of ‘‘seething the kid in its 
mother’s milk.” But after all the abuse which Mr. 
O’Conor has heaped on the court for its decisions in 
the Tweed cases, we should think when he reads 
Judge Allen’s compliments to his learning and high 
professional standing, in connection with this cita- 
tion, that he would recognize Judge Allen’s exem- 
plification of the Christian law of revenge. It is 
not every lawyer whose briefs are cited by the Court 
of Appeals as authoritative statements of the law. 

We say that Mr. O’Conor’s explanation is absurd. 
Let us show that it is so. In the first place, his 
own quotation from Judge Grover shows that noth- 
ing like what he contends for was decided in the 
Fisher case. Assuming that the cases of Johnson, 
Fisher, and Tweed are analogous, Judge Grover’s 
language was obiter dicta, and Judge Grover admits 
it in his very language. The case was decided on 
an entirely different ground, namely, that under the 
statute, no matter whether one action or many be 
brought, only one penalty can be recovered for all acts 
committed prior to the commencement of the action. 
We therefore say it is not true, in regard to the 
point under consideration, that ‘‘the appeal judges 
considered it and finally disposed of it” in the 
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Fisher case. But in the second place, the cases are 
not analogous, notwithstanding Mr. O’Conor argued 
in the Johnson case that they are analogous. Mr. 
O’Conor is in error when he says: 


‘‘Tt never has been and is not now suggested on 
any hand that, as it respects this point of joining 
several offenses and punishments in one trial and 
judgment, there is any difference between penal 
actions and indictments. In principle there is none; 
all the authorities plainly show it, and it is on that 
account alone that my argument, thus cited by the 
Court of Appeals, had any relevancy to its decision.” 


The case of a private citizen suing another citizen, 
in a civil action, for the recovery of a money judg- 
ment for several penalties incurred, for acts not 
immoral in themselves, is one thing; the case of a 
prosecution by the people, upon an indictment 
charging several distinct criminal offenses of the 
same kind, each punishable with fine and imprison- 
ment, and a sentence for each and every of those 
offenses upon a general verdict of guilty, is quite 
another. Mr. O’Conor was quite right in his view 
of the criminal law as expressed in his argument in 
the Johnson case. He was wrong in arguing that 
it was applicable to civil cases. Judge Allen cites 
his argument as an authority for the administration 
of criminal law, but does not by any means com- 
mit himself to the analogy for which Mr. O’Conor 
argued. 

But there is one circumstance which shows that 
the Court of Appeals did not suppose that the ques- 
tion in Tweed’s case had ever been decided, and it 
is one that even Mr. O’Conor will admit to be un- 
answerable. He lays great stress upon the very 
proper refusal of Judge Rapallo to sit in the John- 
son and Fisher cases because he had been of counsel 
in the former. But Judge Rapallo did sit and vote in 
the Tweed case, and concurred with the other judges. 
This shows that he at least did not dream that the 
doctrine of the Johnson and Fisher cases was in any 
way involved in Tweed’s case. 

The Court of Appeals needs no defense. Its 
record speaks for it. There probably is not a lawyer 
in the country, outside of the small circle who seem 
to have lost their senses in their exasperation against 
Tweed, who does not know—who did not know 


beforehand —that Tweed’s sentence was grossly 
illegal, and who does not know that the Johnson 
and Fisher cases bear no resemblance to the Tweed 


case. Judge Davis and Mr. O’Conor may fume, and 
write for the newspapers, and call on one another 
for help, but they will find, like St. Paul, with 
whom we set out, that ‘‘it is hard to kick against 
the pricks.” The Court of Appeals is deep-rooted 
in public and professional confidence and respect, 
and the boyish conduct of Judge Davis, and the 
indecent and vindictive allusions of Mr. O’Conor in 
the first column and a-half of his letter, will not 
lessen any body’s respect for the court, however 





much they may for the writers. Mr. O’Conor’s’ 
letter can only be justified by the precedent quoted 

on a certain occasion by Judge Grover, when off 

the bench. The judge said, that out in Allegany, a 

lawyer had but two things he could do when beaten 

in a cause: one was to appeal, and. the other was 

to go down to the tavern and swear at the court. 


——__~.>__——. 


COMPENSATION TO PROPERTY-HOLDERS 
FOR CHANGES OF GRADE OF HIGH- 
WAYS. 

HE recent revision of the statutes of Connecticut, 
which came into operation January 1, 1875, con- 
tained the following provision: 


“When any owner of land adjoining a highway, 
or of any interest in land, shall sustain damage to 
his said property by reason of any change of the 
grade of such highway, by the town, city or borough 
in which such highway may be situated, such town, 
city or borough shall be liable to pay to him the 
amount of such damage, to be ascertained in the 
manner provided for ascertaining damages done by 
laying out or altering highways therein.” 


The legislature of Connecticut, now in session, 
has repealed that provision, thus leaving the prop- 
erty holder wholly remediless as he was before the 
act above cited, no matter how badly his property 
may be injured by the filling up or lowering of the 
highway adjoining. 

The provision for compensating an adjoining pro- 
prietor for damages to his property resulting from a 
change in the grade of the highway, is, doubtless, a 
novel feature of legislation in the State named, and 
perhaps in other States. While the charters of 
cities and boroughs sometimes provide a system of 
assessments for damages and benefits, to cover such 
cases, it is conceded that, as a matter of general leg- 
islation, the provision is comparatively new. 

The principle of compensation for such damages 
has sometimes been contended for in the courts, 
with but indifferent success, and has always been 
met, apparently, by the same theory on which the 
legislature of Connecticut repealed the act named, 
to wit: that when the land was originally taken for 
a highway, compensation was made in due form of 
law to the adjoining proprietors; and that compen- 
sation is supposed to have anticipated and embraced 
all prospective damages for changes of grade. 

Beyond question there is a strong current of judi- 
cial decisions, which appear to rest on this theory. 
(See the opinion of Daggett, J., in the case of Hol- 
lister v. Union Oo., 9 Conn. p. 441, and the cases 
there cited. Also, Hooker v. Northampton Oo., 14 id. 
146, and Same v. Same, 15 id. 313.) In both in- 
stances in which the last-named case went to the 
Supreme Court, this theory is recognized, though 
the case was given to the plaintiff on other grounds 
(see, also, Skinner v. Hartford Bridge Co., 29 Conn. 
p. 523). And in most of the other States the decis- 


ions are to the same effect, 
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The courts of Ohio, however, have taken a differ- 
ent view and in several instances have given dama- 
ges consequent upon changes of grade, and have 
expressed themselves quite emphatically on the sub- 
ject. See Rhodes v. City of Cleveland, 19 Ohio, p. 
159; Goodloe v. Cincinnati, 4 id. p. 500; McCombs 
v. Akron, 15 id. p. 474. With all due respect: to the 
adjudged cases, and to the legislature which has 
made haste to repeal the act cited at the opening of 
this article, and trusting that the attempt will not be 
considered presumptuous, it is proposed here to ex- 
amine this theory and inquire whether just and equi- 
table legislation does not require its abandonment; 
and whether the principle contained in the act, of 
whose repeal we complain, is not the true principle 
that should govern in such cases. 

Indeed, so far as the decisions of the courts are 
concerned, they do not contravene this principle as 
a principle of legislation. 

They are nearly all rendered upon actions on the 
case or trespass, and the courts refuse to give dama- 
ges, by those methods, because the law has given 
none. They say to the plaintiff ‘‘ you bring your 


action on the case, or of trespass, against the trus- 
tees, the street or highway commissioners, the se- 
lectmen, or the corporation, who are exercising 
powers which the legislature has granted them, and 
so long as they do not exceed their powers and 


manifest no willful and malicious design to injure 
your property, you have no action against them.” 
But the courts nowhere say that it is incompetent or 
improper for the legislature to provide a remedy for 
a property holder who finds his homestead ren- 
dered almost valueless by the cutting down of the 
street to the depth, or filling it to the height of ten 
feet at his front. In some of the very cases which 
decide that no action lies, the courts seem to indi- 
cate a regret that the legislature has not provided a 
remedy. For example, in the case of Hooker v. 
Northampton Co., 15 Conn. p. 319, Chief Justice 
Williams says: “Nor do we deny that there are re- 
mote consequential injuries for which no action will 
lie; as where by reason of some public improvement 
the value of property is greatly affected, but the 
property isleftuninjured. * * * * * * How- 
ever just it might be that the public should offer 
some compensation to the sufferers, no action will 
mao eS 

And again in the case of The Governor and Com- 
pany of the British Cast Plate Manf. v. Meredith, 4 
Term Rep. p. 794, which was an action by an indi- 
vidual for damages resulting to his property, from 
the doings of commissioners appointed under a 
paving act. Lord Kenyon says: ‘‘If this action 
could be maintained, every turnpike act, paving act 
and navigation act would give rise to an infinity of 
actions. If the legislature think it necessary, as 
they do in many cases, they enable the commission- 
ers to award satisfaction to the individuals who 





happen to suffer. But if there be no such power, 
the parties are without remedy, provided the com- 
missioners do not exceed their jurisdiction.” So, if 
we were to quote at length from nearly all the lead- 
ing cases on the subject, we should find that they 
decide only that the law gives no remedy by action, 
while they nowhere discountenance the propriety of 
a remedy being provided, but in many instances 
recognize the equity of such a provision. 

If we are right in this statement of the scope of 
authorities, we may leave them out of view here- 
after, and inquire why, on general principles, such 
legislation should not be had; that a property holder, 
whose property is materially damaged by changing 
the grade of the highway adjoining, may receive 
adequate compensation. 

Unquestionably, no tangible property is taken, 
and the damages do not come under the constitu- 
tional rule, which provides that private property 
shall not be taken for public use without compen- 
sation. So the courts have held, and the proposi- 
tion seems too clear forargument. But the property 
is injured, and why should not compensation be 
made? 

It is said that legislation cannot reach every indi- 
vidual case, and that society is so constituted that 
often the individual must suffer loss for the benefit 
of the many, and all must take their chances; and, 
applying this principle to the case in hand, it is said 
that it often happens that the public good requires 
that the grade of a street or highway should be low- 
ered in one place or raised in another, and that the 
individual, whose property is injured thereby, must 
bear his loss for the public good. This kind of 
philosophy may do for those who suffer no loss, but 
it is poor consolation for the losers. The same rule 
applied to filling quotas during our late war would 
have forbidden every effort to make it a public bur- 
den, and left each individual to take his chances of 
the draft and to meet the emergency as best he 
could. Besides, this objection simply begs the ques- 
tion. It will be admitted that the object of all good 
government is to equalize public burdens, as far as 
possible. And the question at issue is, whether 
here is not a public burden which fair, equitable 
and practicable legislation can and ought to remove 
frem the individual property holder, and place upon 
the tax-paying public. 

But the leading objection is the one which has 
already been stated, viz.: that when the land cov- 
ered by the highway was originally taken, a com 
pensation was made which embraced all prospective 
damages which should arise from the use of the land 
for highway purposes. If true, the objection is un- 
answerable. But, is it true? 

In the Eastern States most of the highways were 
laid out years ago; the ideas of road building, at 
that time, were far different from those of the pres- 
entday. Then,if roads were made passable, it was all 
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that was required, and filling up a valley or lowering 
a hill, to obtain a level, was scarcely thought of. 
The damages for the land taken were assessed by 
the practical men of that day; they reasoned from 
their standpoint; were guided by their experience 
and observation; and from these data, what was 
there to lead them to consider prospective damages 
that might accrue to the property from constructing 
the road in a manner which was by them unheard 
of ? To them, nothing was presented but the land 
which the public was about to burden with its ease- 
ment. The change which was to be made consisted 
in throwing open the land to highway, working a 
road-bed, and but little else. And, whence comes 
the authority for assuming that they took into con- 
sideration a future change of grade, above or below 
the adjoining land, of which they could have had 
no.hint ? 

We need not confine ourselves to the older high- 
ways. Probably there is not a person who reads 
this article, who cannot call to mind some recent 
lay-out where the assessment of the damages for the 
land taken barely covered the value of the land 
itself, and within a few years a system of street 
grading has hopelessly reduced both the convenience 
and value of the adjoining property far beyond the 
original estimate. Especially is this liable to occur 
in populous and growing cities and villages. It is 


poor consolation to the unfortunate loser, to tell 


him he happens to be the one who suffers for the 
public good. 

A man buys a piece of property to-day, on a vil- 
lage street, and pays for it a fair price, as street and 
property stand. Next year the corporation exca- 
vate the street, or, what is worse, fill it up; he can 
get no access to his property by vehicle, and with 
difficulty on foot, and to accommodate himself to 
the grade he must lay out hundreds of dollars, and 
leave the property worth no more, perhaps much less 
than before the street was touched. He looks to 
the law for redress, and is told that, years ago when 
this street was laid out, damages were assessed for 
the land occupied, which embraced all damages for 
changes of grade, and therefore he is remediless! 
Who shall blame him if he adopts the popular 
maxim, ‘‘ There is no justice in law?” He may 
not be able to argue the point, as a lawyer, but he 
cannot fail to see the absurdity of the proposition 
that when that street was laid out, with here and 
there a few scattered houses. in the vicinity, and the 
future village hardly conceived of, the appraisers 
anticipated all the exigencies which he has experi- 
_ enced and took them into account; and we will not 
censure him if he questions the wisdom of a theory 
founded on such a proposition. But it has been 
said, and that too by a learned court, that parties 
purchasing or building usually take into account 
such contingencies. With all deference, we deny that 
this is usually true or practically possible. Occa- 





sionally a man about to buy or build may happen to 
forecast the future changes of grade, and do it cor- 
rectly. But, as a rule, who can foresee the changes 
which may in a few short years become necessary ? 
Especially when the judgment of continually chang- 
ing boards of highway officials is an element in the 
calculation. 

Nor is it to be overlooked that it frequently hap- 
pens that grades are modified at the instance and 
through the influence of one or two men, who are 
directly benefited, without regard to ‘‘the greatest 
good to the greatest number.” In such cases, and 
they are not exceptional, the individual does not 
suffer loss for the benefit of the public, but for the 
benefit of the few — for the benefit, perhaps, of one 
or two of his neighbors who are far better able to 
bear the loss than he. The sacrifice which he makes 
is not called for by the public good, but by the ca- 
price of the officials, for the time being; and he is 
told that, unless he can prove that they have willfully 
abused their powers, he has no redress, and the only 
remedy is to change the officials at the next elec- 
tion. 

It is said that an individual may raise or lower his 
land without compensation to an adjoining proprie- 
tor, though it may injure the adjacent property, and 
hence the question is asked, why should damages 
be required of the public for the exercise of the 
same right ? A highway or street having once been 
laid out by the side of a piece of ground, the exist- 
ence of the highway becomes thenceforth a part of 
the value of the land. Its value to the property was 
estimated when the land was taken; in many cases 
an actual benefit was assessed and paid for. You 
lower or raise the grade of the highway so that the 
lot by its side is inaccessible, except at the outlay 
of a large sum of money to cause it to conform to 
the grade, and you take from the property holder a 
benefit for which he has paid, and do him an injury, 
to which the raising or lowering of his neighbor’s 
lot affords no parallel. 

It is said that if highway officials were liable to 
action for such damages, no highway improvements 
could be effected, except at the risk of almost end- 
less litigation. True, but we do not ask to make 
them liable to action; but only to provide by legis- 
lation a system of compensation similar to the meth- 
ods always provided for compensation where land is 
taken for publicuse. This system does not seriously 
interfere with the laying out of highways when 
needed, nor do we believe that the similar one pro- 
posed would materially retard highway improve- 
ments. It is claimed that the public officers would 
be continually annoyed by petty claims from every 
man who had a gate-way or bar-way that was in- 
jured, however slightly. But the difficulty is more 
imaginary than real. The action of trespass makes 
every man liable in nominal damages who walks 
across another’s meadow or pasture lot without per- 
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mission, but no practical difficulty is experienced 
therefrom. And why should it arise in one case any 
more than the other ? 

The old theory that the original compensation for 
land taken for public use covered all conceivable 
changes in the manner of using it, and all damages 
resulting from such changes, is, we believe, obso- 
lete and practically untrue. In these days, when 
towns and villages are springing up, as it were, in 
a night, the public necessities of one year are no 
criterion by which to forecast those of the next. 
The country road that now leads to some scattered 
hamlet, in a short time, becomes the avenue of travel 
to a thriving manufacturing town. The village 
street of a few years ago is the city avenue of to-day. 
The hills and valleys which were no obstruction to 
their original use, must be brought toa level. In 
order to do this private property must be injured. 
Why should not the loser be compensated? If the 
improvement benefits him more than it injures him, 
then he suffers no damage, and his case is not within 
the rule for which we are contending. It may be 


that the increased population which demands the 
change has enhanced the value of his property. But 
that increased value is his, and by what right do we 
impair it to improve the highways ? 

We say, therefore, that there should be in each 
State a system of compensation for damages to prop- 
erty holders, resulting from altering the grades of 


adjoining highways; that the decisions of the courts 
do not forbid, but rather encourage it; that the ob- 
jections to it are ill-founded; and that all equitable 
considerations are in its favor. 

—_—_— »___—__ 


JUDGE DAVIS AND THE COURT OF APPEALS. 


CAREFUL examination of the letter of Judge Da- 

vis to Mr. O’Conor, dated June 24, 1875, and of Mr. 
O’Conor’s reply, with knowledge of the precise condi- 
tion of affairs which gave rise to this correspondence, 
will tend, in the mind of the reader, to weaken his 
confidence in those two eminent lawyers. While Mr. 
O’Conor, the counsel and partisan, may be excused for 
his share in this correspondence, it will be a source of 
wonder among the profession what excuse Judge Davis 
can offer for this unparalleled instance of judicial in- 
subordination, evidenced by his attack upon the in- 
tegrity and personal purity of the eminent judges at 
present occupying the bench of the Court of Appeals. 
It was perhaps expected that Mr. O’Conor would be 
annoyed at the decision by that court in the Pweed 
case, and that he might express his annoyance in 
strong terms; but what could have led Judge Davis 
to join him in such a tirade? 

Judge Davis has long been a justice of the Supreme 
Court of this State, and, while there have been differ- 
ent opinions as to the success of his political career, 
his record as a judge, up to the present time, is without 
stain. 

Mr. O’Conor, the foremost man at the bar, is at the 
head of the bureau of municipal correction, which or- 
ganization is charged with the prosecution at law of 
the so-called Ring Thieves in the city of New York; 





and among the parties proceeded against under the 
direction of that bureau was William M. Tweed. 

Mr. Tweed, whose conviction, sentence and release 
from prison form the main subject-matter of these 
letters, was brought to the bar of the Court of Oyer and 
Terminer of the county of New York, some eighteen 
months ago, for trial upon an indictment charging him 
with one or more misdemeanors, in that he, as presi- 
dent of the Board of Supervisors, disobeyed a statute 
of this State commanding him to audit certain accounts 
or claims against the county of New York; and Judge 
Davis was the justice regularly assigned to hold that 
court at that time. 

The trial was had, and it resulted in Mr. Tweed’s 
conviction. It was conducted in accordance with law, 
as Judge Davis understood it, and there is no reason- 
able doubt but that Mr. Tweed was awarded all the 
presumptions of innocence to which he was entitled, 
and that his guilt of the particular misdemeanors 
charged in the indictment was made out by the use of 
proper and legal proof. 

When the verdict of the jury which convicted him 
was rendered, Judge Davis was, for the first time, at 
liberty to examine Mr. Tweed’s antecedents, for the 
purpose of determining what amount of punishment 
the ends of justice required should be imposed, which, 
within statutory limits, of course rested in Judge 
Davis’ discretion. He deemed it his duty to adjudge 
against Mr. Tweed the cumulative sentence which the 
Court of Appeals has reversed. 

There is no pretense that Judge Davis did not hon- 
estly exercise his discretion in this matter within what 
he understood to be the law; and, having so acted, it 
would seem that a judge of his great experience, con- 
scious of his own integrity, would have left the matter 
to the due and orderly course of appellate procedure, 
and allow the burden of affirming or reversing his de- 
cision to be assumed by the forum to which it be- 
longed. 

But he did not so act; for, after the Court of Appeals, 
upon a full consideration, decided that the cumulative 
sentence imposed upon Mr. Tweed was unwarranted, 
and ordered his release, Judge Davis wrote this letter 
to Mr. O’Conor, and received, without protest, the 
latter’s reply. 

In his letter Judge Davis states, that he has “‘ critic- 
ally examined the opinions delivered in the Court of 
Appeals in Tweed’s case,” and he asserts, as the result 
of such examination, that ‘“‘numerous authorities, 
judicial and elementary, sustaining the conclusions I 
reached in this matter, which were formed and carefully 
and elaborately examined by me, have been ‘ disregarded’ 
by the Court of Appeals, and that that eminent and 
able tribunal, failing to find any other authority for its 
decision, except quotations from an argument made by 
Mr. O’Conor some years ago, which it has since specifi- 
cally repudiated and overruled, has endeavored to justify 
its present decision by bringing forward this rejected 
argument as its very spear and shield.”’ 

What sort of an explosion would take place in the 
General Term of the First Department, if counsel, on 
a motion for re-argument, should stand and address 
the court in precisely the terms which Judge Davis 
uses in that letter? 

But still further. It would seem reasonable that the 
receipt by Judge Davis of Mr. O’Conor’s letter, with- 
out rebuke or protest, implies his adoption of the sen- 
timents therein stated; and the language there used is 
most exceptional. 
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Mr. O’Conor writes, that, ** when dealing with pecula- 
tors, the Court of Appeals have been ‘ admirably astute’ 
inthe same uniform direction of impunity ;”’ and that Mr. 
Tweed, “ by using the courage of a Rinaldo, has, either 
in his own person or through a representative, thrice 
bearded public justice in that high tribunal and has, on 
each occasion, received its award, that, as against him 
or his, the weapons devised by the people’s advocates were 
vain and huriless.” 

As a remedy in the future for this state of affairs, 
Mr. O’Conor does not advise more care in the prepara- 
tions of their cases by the “ thick-witted advocates for 
the people ;”” but, animated with the spirit of a crusa- 
der, he invokes “ from the suffering class a determined 
resistance to the power by which they are enthralled, and 
an inflexible resolve to reform existing abuses.” 

Mr. O’Conor then proceeds to account for this fear- 
ful state of affairs. He writes: ‘‘ Because the local 
judges had, in most instances, received their offices 
through Tweed and his associates, the lawyers, who 
were charged with the duty of prosecuting for the 
public, anticipated difficulty in the earlier stages of 
the suits; but they had no suspicion that like agencies 
had influenced the construction of the highest court. 
They felt assured that in all cases against the robbers, 
whatever might happen elsewhere, the judgment of 
that tribunal would not merely be in accordance with 
law, but that in pronouncing it the judges would be ani- 
mated by an earnest love of justice and an active zeal 
for its advancement.’’ He regrets that his assurances 
in this regard have not been realized. 

Up to the present date it will be remembered that 
the Court of Appeals has decided but two principles 
of law in what are termed the ring suits against 
Tweed, Ingersoll and their associates. 

1. That the cumulative sentence imposed against Mr. 
Tweed was not in accordance with law. 

2. That in the civil suits instituted to recover the 
moneys fraudulently misappropriated by them, the 
county, and not the State, is the proper party plain- 
tiff. 

It would seem so clear that this second ruling was 
proper, and that the people of the State have no 
standing in the civil suits, that one would naturally 
ask, why the ‘‘ thick-witted’’ advocates of the people 
did not bring them in the names of the proper plain- 
tiffs? Mr. O’Conor answers this question with un- 
usual frankness. He does not, in his long letter, try 
to demonstrate that his plaintiffs had any title to the 
money which was stolen, or that the State at large 
was in any degree damaged by the alleged frauds. 
But he says: “In the civil suits to recover the money 
fraudulently taken, it was quite impossible to secure 
that animus against the peculators which is always nec- 
essary to success, except by prosecuting in the name of 
the State, and, accordingly, that course being necessary, 
it was adopted.” 

The remainder of this remarkable correspondence 
is not material to the present article. The points 
which struck the writer as most improper are pre- 
sented verbatim, and the rest is left to such com- 
mentators as may deem the subject of interest. 

Whether the Court of Appeals is right or not, so far 
as its mandates are in force they are to be obeyed, 
and, as lawyers, we are generally most glad to submit 
in silence to its decisions. 

We see no difficulty in bringing Mr. Tweed and all 
who participated in his atrocious frauds to justice. 
There is no sort of difficulty in meting out to them, 





either in the civil or criminal suits, the retribution 
they have richly merited. It is nothing to the pre 
siding justice of the First Department that Tweed 
and his followers shall go ‘‘unwhipped,” if, when the 
criminals are before him, he applies the law faithfully 
as he understands it. It is with his own court and 
the suitors at its bar that he has to deal. His inter- 
ference with the decisions of another and higher tri- 
bunal cannot be warranted. 

But, when it is openly declared by eminent counsel 
that, in bringing a suit on behalf of the people, they 
seek not the ends of justice so much as the creating of 
an animus against the peculators, whom the law pre- 
sumes guiltless until convicted by due process of law; 
and when, because the Court of Appeals refuses to lend 
its aid to such a style of practice, and declares that the 
actions must be determined secundum allegata et pro- 
bata, these counsel arraign that court for its want of 
integrity and charge its members with the most atro- 
cious of crimes; and when a justice of the Supreme 
Court becomes a party to such a charge, and throws 
the weight of his office in its favor, it is high time for 
the bar and the public press to protest against the out- 
rage and demand that such conduct shall not grow 
into precedent. T. M. T. 

New Yorks, July 19, 1875. 


a 
COURT OF APPEALS ABSTRACT. 


APPEAL. 


From order opening sale upon foreclosure.— This is 
an appeal from an order of general term, affirming 
an order of special term, opening a sale upon fore- 
closure, and directing a re-sale of the mortgaged 
premises. C., plaintiff’s son, bid off the premises. 
The report of sale was confirmed, and a judgment for 
deficiency was entered against defendants S. and T., 
and the referee’s deed delivered to the purchaser. The 
motion to open the sale was made about a year after. 
‘The purchser appeared and furnished an affidavit to 
be used in opposing the motion. No notice of the 
motion was served on the purchaser. Held, that the 
order opening the sale was one vesting in the discre- 
tion of the court below, and was not appealable to this 
court; that this discretionary power was not termi- 
nated by the order confirming the report of sale and 
the delivery of the referee’s deed. The failure to 
serve notice of motion on the purchaser did not in- 
validate the order, he having had actual notice and 
appeared and contested the motion. Crane v. Stiger. 
Opinion by Folger, J. 

CONTRACT. 


Under seal: release of, by parol: where performance 
of covenant is prevented by one of the parties.— This 
action was brought by plaintiff as assignee of P. on 
contract between P. and defendant, for the construc- 
tion of a portion of the 8. C. R. R. The contract was 
under seal. The contract provided that ten per cent of 
the monthly estimates for work done and materials 
furnished by P. should be retained and paid upon the 
full performance of the contract. Neither P. nor 
plaintiff completed the work, and only a small amount 
of the work was done. Before the time for perform- 
ance had elapsed, defendant made a parol agreement 
with P. to release him from his covenants as to said 
work, and thereupon plaintiff stopped work thereon, 
and defendant entered into a contract with another to 
complete the work. P. was neither a party nor privy 





58 


THE ALBANY LAW JOURNAL. 








to this contract. The new contractor continued at 
work on the job until about the time fixed for its com- 
pletion in the contract with P., when he abandoned 
it, and defendant finished it at a cost greater than he 
would have incurred under the contract with P. Plain- 
tiff sought to recover the ten per cent retained. Defend- 
ant claimed that the contract being under seal was not 
discharged or modified by the parol agreement, and that 
the contractor not having performed in full under the 
contract, plaintiff could not recover. The court, with- 
out considering the common-law rule that a specialty 
before breach could not be discharged by a parol execu- 
tory agreement, held that plaintiff could recover 
under the rule that where performance of a covenant 
is prevented by him to whom performance is due, he 
cannot allege non-performance to defeat the action of 
the covenantor; that defendant, by contracting with 
another for the work and allowing him to enter on the 
work under the contract, might be considered as hav- 
ing prevented performance of the contract in ques- 
tion; also, that the circumstances showed an executed 
rescission of the contract as to the work to be done by 
mutual acts of the parties. Jenks v. Robertson. Opin- 
ion by Andrews, J. 
EVIDENCE. 

This was an action to recover for a quantity of milk 
alleged to have been sold and delivered by plaintiff to 
defendant. The defense was that the milk was sold 
to one D., for whom defendant acted as agent. Plain- 
tiff called D. as a witness, and he testified that he re- 
ceived the milk upon a contract between defendant 
and himself, by which the former agreed to furnish 
him at a stipulated price all the milk he required in 
his business, and that he did not purchase the milk of 
plaintiff or authorize defendant to purchase it on 
his account. D. was asked, on cross-examination, 
whether as a witness in a suit by other parties against 
defendant, he stated the indebtedness between him- 
self and defendant, and whether in that statement he 
credited the latter with the milk received from plain- 
tiff D. answered that he was sworn and examined 
in the suit referred to in respect to the indebtedness, 
and did credit defendant with the milk. Defendant, 
as a witness in his own behalf, was asked whether in 
the suit referred to D. credited him with plaintiff's 
milk, or whether it was in any manner brought into the 
account between him and D. This was objected to and 
excluded by the referee. Held, error; that defendant 
was not concluded by the denial of the witness, as the 
evidence offered was of statements made elsewhere, 
inconsistent with his testimony upon a material point. 
Smith v. Hart. Opinion by Andrews, J. 


GUARDIAN AND WARD. 


Waate by guardian: powers of guardian.— This action 
was for trespass for cutting and carrying away wood and 
timber from plaintiff's land between the years 1855 and 
1866. The answer admits that defendant cut and re- 
moved the timber, and avers that plaintiff had the 
avails thereof, and that the same has been accounted 
for, and the cause of action settled and discharged in 
August, 1867. It appeared on the trial that in 1851 
plaintiff 's father died, leaving him surviving his widow 
and plaintiff, an infant about one year old, his only 
child; that he was seized of certain lands upon which 
was standing timber. Defendant, plaintiff’s grand- 
father, was appointed administrator; after his ap- 
pointment it became necessary to raise money for the 
benefit of the estate, and that, upon consultation with 





plaintiff’s mother, who was guardian of said plaintiff, 
and with her consent, he cut the timber and converted 
the same into money. Held, that plaintiff’s guardian 
had no power to commit waste by cutting and removing 
the timber except for necessary repairs of buildings 
(2 R. 8. 153, § 20), and that her assent to the cutting of 
the timber was no defense to this action. 

A guardian has a right to receive the proceeds of the 
timber so cut for the infant’s benefit, and when, with 
his consent, the trespasser applies the proceeds to pay 
taxes upon or debts against the infant’s estate; this 
may be proved in mitigation of damages. 

A guardian appointed by a surrogate, upon the appli- 
cation of an infant over fourteen years of age (2 R. S. 
150, § 4), has power, if acting in good faith, for a valua- 
ble consideration, to release and discharge a claim for 
trespass upon the lands of his ward. 

Arelease executed by such a guardian, under seal, 
expressing a valuable consideration, is prima facie 
valid and effectual, and, if the ward, after becoming 
of age, seeks to impeach it, the burden is upon him to 
show that it was not made in good faith, but in fraud 
of his rights. Torry v. Black. Opinion by Grover, J. 


ee 


CARRIERS OF PASSENGERS.* 


BuRNHAM V. GRAND TRUNK RAILWAY COMPANY. 


(683 Maine, 298.) 


How far corporation is bound by ticket agent's stute- 
ments. 


The defendants’ ticket agent represented to the plaintiff 
that it was necessary to purchase but one ticket to ena- 
ble him to pass over the road, stopping over one night 
at an intermediate station, and that the conductor 
would give a stop-over check, to enable him to do so. 
At the time these representations were made, and in 
consequence of them, the plaintiff having informed 
the agent of his desire to stop-over, purchased the 
ticket, paying the fare demanded for the whole dis- 
tance. On the second day his ticket was refused by the 
conductor, upon the ground that it was indorsed “ good 
for this day only,” and the plaintiff, refusing to pay the 
fare demanded, was expelled from the cars. Heid, that 
in an action against the company such representations 
of the ticket agent were admissible in evidence; and 
that the conductor, having been informed of these 
representations, was not authorized to expel the plain- 
tiff from the train, without first offering to return the 
excess of fare paid, orto deduct it from the fare de- 
manded, though the rules of the company prohibited 
passengers from stopping over upon such tickets. 


vo the 16th day of February, 1871, the plaintiff, 
then a student of Dartmouth College, left his 
home in Norway to return to Hanover, purposing to 
take the train that day at South Paris station, upon the 
defendants’ railroad, to goto Gorham, N. H., that night 
and thence to Northumberland and Lancaster the next 
day. He asked the ticket seller and station agent at 
South Paris whether he should buy one ticket through 
from there to Northumberland, and stop over with it, 
or buy one to Gorham and another thence to Northum- 
berland. He was told to buy one ticket and that 
the conductor would give him a stop-over check, as it 
had for some time been the custom to do. He accord- 
ingly did so. On presenting the ticket in the cars the 
conductor of that train told him the issue of stop-over 
checks had very recently been forbidden, but that he 





* We are indebted to Edwin B. Smith, Esq., the State 
Reporter of Maine, for the full text of this case, to which 
we last week referred. Ep. A. L. J. 
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would doubtless be allowed to continue his journey 
upon that ticket the next day, under the circumstances. 
He left that train at Gorham, where he passed the 
night. Mr. Goold, the conductor of the train upon 
which he resumed his journey the next day, at first 
took his ticket, but having discovered that it bore 
date of a preceding day, a few minutes later came and 
threw it back to the plaintiff, telling him to take it 
and pay his fare over again or else get off the train, and 
do it lively. Mr. Burnham related his conversation 
with the ticket seller at the time of the purchase, but 
Mr. Goold said it was no use arguing the matter; the 
plaintiff must pay his fare or get off the train at West 
Milan, at which station they arrived during this dis- 
cussion. As the plaintiff declined either to pay or to 
leave the train, the brakemen were directed to remove 
him and a fellow-student, who had bought a similar 
ticket at the same time and place, and under similar 
assurances, and they were compelled to quit the cars 
by threats of forcible removal if they remained. As 
the train started, Mr. Burnham got on again, but the 
train was stopped forty or fifty rods or more from the 
station, and he left it. He said he left the second 
time upon compulsion, while Mr. Goold deposed that 
the train was stopped at Burnham’s request, to permit 
him to get off, because he did not wish to proceed 
without his comrade. The ticket bore upon its face 
its date, February 16, 1871, its number, the name of 
the company, the stations between which it entitled 
the holder to ride, in a “first-class” carriage, and the 
words * good for this day only,’’ but was authenticated 
by no signature, and contained nothing beyond what 
is above stated. The defendants objected to the ad- 
mission of the conversations between the plaintiff and 
the ticket agent and with the first conductor, but they 
were admitted. The court was requested to tell the 
jury that a contract, or rule, that tickets shall be good 
only for the day of their issue, and entitle the holder 
to a ride only on that day, is reasonable and will not 
entitle the holder to a passage upon any other day; 
that, if offered upon a day different from its date, the 
conductor was authorized to reject it, demand fare, 
and, in case of non-payment, to expel the holder from 
the cars at any station, in a reasonable manner; that 
upon the law and the evidence, the defendants were 
not liable; that, at least, the corporation were not 
liable for punitive damages, nor for any sustained by 
the second removal; which instructions were not given, 
but the jury were told that the plaintiff was entitled 
to recover for the first removal, being then rightfully 
upon the train, but that he was not rightfully there 
the second time. The question of damages alone was 
left to the jury, who were directed not to award dam- 
ages unless they found the expulsion to have been will- 
ful, wanton and insulting, and not an honest attempt 
to discharge official duty in obedience to orders. The 
verdict was for $450, which the defendants moved to 
set aside as excessive, and filed exceptions to instruc- 
tions given and refused. 


J. & E. M. Rand, for the defendants. The ticket 
was a contract for a passage from South Paris to 
Northumberland on the 16th day of February, 1871, and 
not for one from Gorham to Northumberland on the 
17th of that month; a contract which the parties might 
lawfully thus make and limit. 1 Redfield on Railways, 
99, 100, etc.; Cheney v. B. & M. R. R., 11 Meteo. 121; B. 
& L. R. R. Co. v. Proctor, 1 Allen, 267; Beebe v. Ayres, 
28 Barb. 275. 





A. A. Strout and Geo. A. Wilson, for the plaintiff. 
The ticket does not express the contract. Seurs v. 
Easiern R. R. Co., 14 Allen, 436. The contract was 
verbal. 


DANFORTH, J. In this case there is no conflict of 
testimony, so far as it relates to the liability of the 
defendants; no facts in relation to this point for the 
jury to passupon. The instruction was that the action 
could be maintained, leaving only the question of dam- 
ages tothe jury. If this was correct, the defendants 
have no cause of complaint for the refusal of the re- 
quests for certain instructions made by them. On the 
16th of February, 1871, the plaintiff purchased of the 
defendants’ station agent at South Paris a ticket en- 
titling him to a passage from that place to Northum- 
berland. Upon the ticket was indorsed the date and 
“good for this day only.”’ In the absence of other 
testimony, this would have been proof of a contract for 
& passage on the train that went through on that day. 
But the plaintiff stopped at Gorham, an intermediate 
station, and the next morning got upon the cars to 
complete his journey, claiming the right to do so by 
virtue of the ticket purchased the day before, and re- 
fused, upon demand of the conductor, to pay any fur- 
ther fare, whereupon he was expelled from the cars. 
This expulsion is now justified on the ground that the 
ticket is the only admissible evidence of the contract 
between the parties, and is therefore conclusive upon 
that point. 

But it is seldom, if ever, that the ticket embodies all 
the elements of the contract. The running of the 
trains, as well as all reasonable rules prescribing the 
manner and facilitating the business of carrying pas- 
sengers, certainly so far as known, become a part of 
the contract, and may be proved by either party, 
though not indorsed upon the ticket. Sears v. Eastern 
R. R. Co., 14 Allen, 433. In the case at bar the inquiry 
presented is — what is the contract? Not whether the 
rule of the company, or the contract expressed by the 
ticket, is reasonable. No objection is made to the 
authority of the company to make such a rule or con- 
tract. But did the plaintiff have such a knowledge of 
the rule as to make it binding upon him, or did he in 
any way assent to it asa part of the contract for his 
passage from South Paris to Northumberland. .As 
either party may prove terms of the contract, not ex- 
pressed upon the ticket, so either party may prove the 
acceptance, or rejection, or waiver, of any terms 
thereon indorsed. The ticket is not a written con- 
tract signed by the parties. It is, at most, evidence 
of some existing contract for a passage between two 
places named, and that the holder has paid the fare 
demanded. 

Upon the plaintiff’s ticket we find the indorsement 
‘** good for this day only.’”’ The fact that he accepted 
and produced it as proof of his right to a passage would 
certainly be prima facie evidence of his right to a pas- 
sage on the day of its date alone, and possibly he 
would not be permitted to deny that he was bound by 
that indorsement, unless he could show that his assent 
had been withheld with the knowledge and consent of 
the company. This he attempts to do, by showing 
just what contract was made with the ticket agent 
at South Paris. But it is said this agent had no 
authority to change any of the rules of the company, 
and, therefore, his acts or statements upon this point 
are not admissible. It may be conceded that this, or 
any other agent, had no authority to change or abro- 
gate any rule established by the company, but the 
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consequences claimed will by no means follow. He 
was placed there for the purpose of selling tickets, 
and, it may be admitted, such tickets as will secure a 
passage in accordance with the rules of the company. 
The plaintiff desired to purchase just such a ticket. 
He was ignorant of the rules of the company, but 
wished to go over a portion of the road one day, and 
another portion the next day. The rules make a part 
of the contract. It seems that before this the con- 
ductor had been permitted to give ‘‘ stop-over checks.” 
This custom had been abrogated but a few days previ- 
ous, of which, so far as appears, no notice had been 
given. This is the very point upon which the plain- 
tiff desires information. To whom shall he go to ob- 
tain it? To whom can he go but to the person ap- 
pointed by the company for the purpose of giving such 
information, and selling the proper tickets. To that 
person he does go, and is informed that the custom of 
giving stop-over checks still continues, and that it is 
necessary to purchase but one ticket. Relying upon 
this information, as he was justified in doing, he pur- 
chased his ticket and paid the fare demanded and for 
the whole distance. 

The real contract between the plaintiff and the ticket 
agent was made before the ticket wasseen. The plain- 
tiff paid his money upon the statement of the agent, 
and not upon any indorsement upon the ticket. He 
took the ticket, not as expressing a contract, but as 
proof of the contract he had already made with the 
agent. He had neither seen nor assented to the in- 
dorsement, nor was he asked to assent toit. As be- 
tween the plaintiff and agent the contract was definite, 
with no misunderstanding or suggestion of it. 

Under that contract the plaintiff commences his 
journey, and on the first day asked for his ‘‘ stop-over 
check,”’ and is informed by the conductor, not that 
his ticket is not sufficient, or in any way different 
from those previously issued, but that his orders were 
not to give out any more “‘ stop-over checks.’’ Still he 
was permitted to retain his ticket, encouraged to 
expect that he would be permitted to complete 
his passage according to his understanding of the 
contract. On the next day, however, his ticket was 
refused, and, upon demand being made, he refused to 
pay a second fare, whereupon he was expelled from 
the cars. 

The conductor acted in obedience to orders from his 
superiors; the plaintiff, in obedience to information 
he had received from the ticket agent und upon which 
he had paid his money; surely, then, he was not in 
the wrong. But it is said the company were not bound 
by the contracts of the agent. Admit it. The con- 
ductor had proof from the ticket that the fare had 
been paid for the whole distance aud from the state- 
ments of the plaintiff, which he had no reason to 
doubt, and which were confirmed by the custom so 
lately abrogated, that he had paid it upon the repre- 
sentations of the agent that the ticket would carry 
him through. If, under these circumstances, the com- 
pany, through the conductor, would repudiate or deny 
the contract, the least they could do would be to pay 
back the surplus money that they had received, or de- 
duct it from the fare claimed, neither of which was 
done, or offered to be done; and this they were legally 
bound to do before refusing to execute the contract 
made by their agent, even if they were not bound by 
it. Cheney v. B. & M. R. R. Co., 11 Mete. 121; 1 Redf. 
on Railways, 100, note. 

Exceptions and motion overruled. 





SERGEANTS’ INN. 


HE Solicitors’ Journal zives the following account 

of Sergeants’ Inn: 

“The rumor recently promulgated that the mem- 
bers of Sergeant’s Inn have had under discussion 
the steps to be taken ‘with reference to the Sergeants’ 
Inn in case of the coming into operation of the judi- 
cature act, and the continued non-creation of new 
sergeants, will have excited some interest as to the 
history of the different properties which have been 
successively occupied by the sergeants. Their earliest 
known location was at Scrope’s Inn, near St. An- 
drew’s Church, in Holborn, which is said* to have 
been an inn for sergeants-at-law as early as the second 
year of the reign of Richard II. In the accounts of 
the bailiffs of the Bishop of Ely, whose mansion was 
immediately adjoining, it is referred to as ‘Mansio 
domini Seroope de Bolton, modo vocata le Sergeants’ 
place;’ and Stowe, in his ‘Survey of London,’ 
says: ‘Up higher on the hill be certain inns and other 
fair buildings, among which of old times was a mes- 
suage called Scrope’s Inn, for so I find the same re- 
corded in the thirty-seventh of Henry VI. This house 
was some time letten out to sergeants at the law.’ It 
was no doubt owing to the proximity of Scrope’s Inn 
to Ely House that the hall of the latter edifice was 
formerly used for the feasts on the appointment of 
new sergeants, though at a later period these were held 
in the Inner Temple Hall. It is probable that the ser- 
geants occupied their quarters on Holborn hill until 
they took possession of what is now known as Ser- 
geants’ Inn, Fleet street, for the first trace of their oc- 
cupation of the latter place is to be discovered in the 
time of Henry VI. The freehold of the property then 
belonged to the Dean and Chapter of York, who had 
purchased it about a hundred years before out of a 
bequest made to them by one Dalby for the purpose of 
founding a chantry wherein to sing masses for the re- 
pose of his soul; and the place had been for sometime 
called Dalby’s Chantry. In 1442 the dean and chapter 
granted it by lease to one William Antroas for eighty 
years, at the rent of ten marks a year. This person 
appears to have been steward to the body of sergeants. 
In 1474 there was a fresh lease, for the same rent and 
term, to one John Wykes; but in the fifteenth year of 
Henry VIII the judges and sergeants first appear as 
lessees, the dean aud chapter demising the place for 
thirty one years at a half-yearly rent of 53s., to 
Sir Lewis Pollard, one of the judges of the Common 
Pleas; Robert Norwich and Thomas Inglefield, the 
king’s sergeants; John Newdigate, William Rudhale, 
Humphrey Browne, William Shelley and Thomas 
Willoughby, sergeants-at-law; and William Walwyn, 
king’s auditor in the south for the Duchy of Lancas- 
ter. Stowe speaks of it as the place where ‘divers 
judges and sergeants at the law keep a commons and 
are lodged in term time.’ On the Reformation the 
freehold appears to have escheated tu the crown, and 
in the third year of Edward VI it was granted to Lord 
Chief Justice Sir Edward Montague, under the de- 
scription of ‘messuage, house, and hereditaments 
commonly called Sergeants’ Inn, in the occupation of 
the judges under a lease for years.’ Some years later 
a doubt was raised as to whether the property had 
ever legally vested in the crown, and the question was 
tried in Holloway v. Watkins, Cro. Jac. 51, an action 





* Herbert’s “ Inns of Court,”’ p. 357. 
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of ejectment brought to recover possession of a house 
adjoining Sergeants’ Inn, and held under a lease from 
Lord Chief Justice Montague, in which the majority 
of the judges of the Court of Common Pleas were of 
opinion that the land had not been originally held on 
superstitious uses. The result of these proceedings 
was that the estate was restored to the Dean and Chap- 
ter of York, and the sergeants were thenceforth once 
more lessees only. The whole of the inn appears to 
have been destroyed bythe great fire, and four years 
elapsed before it was rebuilt; but in 1670, on renewal 
of the lease by the Dean and Chapter of York, the 
chambers were rebuilt by a voluntary subscription 
among the sergeants, and the hall and kitchen from 
the surplus out of the deposits made by seventeen 
newly-appointed sergeants, after defraying the cost of 
the usual feast. 

“This inn was subsequently deserted by the ser- 
geants for the inn of the same name in Chancery lane, 
which had fora long time been in their occupation. 
This latter inn was known as ‘ Faryngdon’s Inn’ in the 
reign of Henry IV. The freehold belonged to the See of 
Ely, and the first authentic notice of an occupation by 
the judges or sergeants is in 1416, when we find in the 
accounts of the bishop's bailiff an entry of the receipt uf 
£6, 13s. 4d., ‘pro Faryngdon’s Inn in Chancellors’ lane, 
dimisso Royero Horton et Willielmo Cheney, justiciariis, 
et Waltero Ackham, apprentisio legis.’ In 1426 it was 
demised to ‘J. Martin et Jacobo Strangwiz, et T. Rolf, 
justiciariis ad V lib.’ In 1440 it was demised to John 
Hody and other sergeants for £5 a year, and in 1474 to 
Sir Robert Danby, chief justice of the Common Pleas, 
and other judges for £4a year; two years later it was 
demised for the same sum to Sir Thomas Gray, who, 
in 1484, had a new lease thereof at the same rent, but 
subject to a liability for the repairs, the premises be- 
ing described as ‘ Hospiciwm vocatum Sergeants’ Inn in 
Chancery lane.’ A few years later the tenancy appears 
to have ceased, but in 1508 the inn was once more de- 
mised to John Mordaunt and Humphrey Coningsby, 
two of the king’s sergeants. The lease appears to have 
been constantly renewed up to the beginning of the 
present century, as appears from the preamble to the 
Act 3 & 4 Will. 4, c. 100 (Local and Personal). It is 
there recited that the inn belonged to the See of Ely, 
and had ‘for a long period of years been held by the 
Hon. Society of Judges and Sergeants-at-Law, under 
leases for three lives, which have been renewed from 
time to time,’ and that the last lease was made in July, 
1817, between the then Bishop of Ely of the first part, 
and Lord Ellenborough, Sir Vicary Gibbs (then Lord 
Chief Justice of the Court of Common Pleas), Lord 
Chief Baron Richards, and other the judges and ser- 
geants therein named of the second part, Edward 
Rowland Pickering of the third part, and John Allen 
of the fourth part. This act was obtained by the 
lessees of the inn partly because they wished to en- 
large their buildings, and partly in consequence of 
litigation with the parish of St. Dunstan as to the 
ratability of the inn, which was, in the case of Lens 
v. Brown, 1 C. & P. 224, determined in favor of the 
parish. The second section vested the inn in the So- 
ciety of Judges and Sergeants-at-Law (thereby made 
for that purpose a body corporate, with a common 
seal), and their successors for their absolute use and 
benefit, freed and discharged from the existing lease, 
subject under later sections to an annual payment of 
£180 to the Bishop of Ely, and £130 to parish of St. 
Dunstan, namely, £50 in lieu of church rate, and £80 





in lieu of poor rate, both the bishop ana the parish offi- 
cers having a right of distress for the amounts secured 
by the act. 

“There is no antiquarian interest attached to the 
buildings of the existing Sergeants’ Inn. The judges’ 
chambers, which will doubtless be removed as soon as 
accommodation is provided in the new law courts, as 
well as the private chambers, are entirely modern. 
The hall also has been subjected to repeated altera- 
tions. Almost the only public use to which it is now 
put is for the hearing of appeals before the judges by 
persons disbarred or refused admission by the benchers 
of any of the inns of court. For many years nearly 
all the practicing sergeants had chambers in the inn, 
but of late years they have, on receiving the coif, mostly 
retained their old quarters in the Temple. 

‘*A notion appears to be prevalent that the dignity 
of sergeant-at-law is abolished by the judicature act. 
We need hardly say, however, that in fact the only 
provision therein affecting the body is that in section 
8 making it unnecessary for judges of the Supreme 
Court to be created sergeants-at-law on their appoint- 
ment. This provision was introduced mainly to re- 
lieve the judges of a large and needless expense, but 
partly also with a view to placing the common-law 
judges on the same footing as their colleagues in the 
equity division, who continue members of their inns 
of court. Since the passing of the 9 & 10 Vict., c. 54, 
which settled a long controversy by finally abolishing 
the exclusive right of audience before the Court of 
Common Pleas, the dignity of sergeant has involved 
no special pecuniary advantages, and the failure to fill 
up the post of Queen’s Ancient Sergeant (since the 
death of Mr. Sergeant Manning), or to appoint any 
new sergeants, has much diminished its importance. 
No additions to the body have been made since 1868, 
when Sergeants Sleigh, Cox and Sargood received the 
coif from Lord Cairns. 


——__—_—_—_—— 
RECENT AMERICAN DECISIONS.* 


BANKING. 

1. Dividends : bank has lien on: demand therefor prem- 
ature while lien continwes.— A bank has the right to 
hold a cash dividend as pledged for the indebtment 
of the shareholder to the bank. Hagar v. Union Na- 
tional Bank, 509. 

2. A bank had sued an overdue note of a stockholder, 
discounted by the bank, and attached his shares. 
During the pendency of this action, the stockholder 
demanded payment of the dividends declared upon 
the attached shares, which was refused. He subse- 
quently settled that suit and then, without renewing 
his demand, brought the present action for his divi. 
dends. Held, that it could not be maintained. Ib. 


INTERNAL REVENUE. 


1. A United States license toa firm will not protect 
the acts of individual members.— One who has no li- 
cense from the United States as a commercial broker 
cannot recover commissions for procuring charters for 
vessels. Harding v. Hagar, 515. 

2. If a firm procure a license to carry on commercial 
brokerage, this will not authorize an individual mem- 
ber of the partnership to continue the business after 
the retirement of his associates, without having the 





* From advanced sheets of 63 Maine Reports. Edwin B. 
Smith, Reporter. 
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license assigned to himin the manner specified by the 
laws of the United States, but he will be considered as 
carrying it on without authority, and cannot recover 
for services rendered in the exercise of that occupa- 
tion. Ib. 

DIVORCE. 

Decree fraudulently obtained, annulled.—The re- 
spondent, in order to obtain a divorce from his wife, 
falsely alleged in his libel that his domicile was in 
Saco, in York county, when he had no residence 
within the State; and that his wife’s residence was 
unknown to him, when he knew where she was. He 
thus got an order of notice in a newspaper with a de- 
sign of concealing from her any actual notice of the 
proceeding, and obtained a divorce without any knowl- 
edge on her part. Held, that, for such a fraud imposed 
upon the court, the decree of divorce can be set aside 
upon the petition of the party injured by the fraud, 
although the respondent has contracted a new mar- 
riage since the first was dissolved, and before any pro- 
ceedings were commenced to set the decree aside. 
Holmes v. Holmes, p. 420. 


LORD’S DAY. 


The defendant sold a horse to the plaintiff on Sun- 
day; the plaintiff gave his bank check for the price of 
the horse on the same day; the defendant at the same 
time deposited a bill of sale of the horse with a third 
person to be delivered to the plaintiff when the check 
was paid; the check was paid and the horse and bill 
of sale were delivered all on a secular day afterward. 
Held, that an action of assumpsit to recover back the 
price paid for the horse on account of a deceit prac- 
ticed in the sale would not lie, because based upon a 
transaction tainted with illegality. Plaisted v. Palmer, 
576. 

NUISANCE. 


1. By obstructing navigation: accord, without satis- 
faction, no bar.— The plaintiff had contracted to carry 
sand and ballast by boats down the Kennebec river (a 
navigable stream), but was prevented from doing so by 
the erection of a boom by the defendant across the 
river, between the place whence the material was to 
be taken and that to which it was to be transported 
Held, that he could maintain case for this public nui- 
sance by which he suffered special injury. Dudley v. 
Kennedy, 465. 

2. The plaintiff demanded a passage for his boats. 
The defendant replied that he could not furnish one, 
but would pay all damages; subsequently, when called 
upon, he refused to do so. Held, that this promise 
was no bar to the action. Ib. 

8. Accord, without satisfaction, is no bar to a suit. 
Ib. 

PROMISSORY NOTE. 

1. Nole given for antecedent debt.—The taking of a 
promissory note for an antecedent debt imposes upon 
the creditor an obligation to wait for his pay till the 
note matures, without any special agreement to that 
effect, or any understanding that the debt shall be 
thereby extinguished; and the delay thus obtained is 
a sufficient consideration for the note. Therefore, the 
note of a married woman, given for the antecedent 
debt of her husband, is not void for want of consid- 
eration, if it is made payable at a future day. Thomp- 
son v. Gray, p. 228. 

2. Notice of non-payment to indorser.— The defend- 
ant was sued as indorser of a note. Seasonable notice 
of its non-payment was sent to his address at Baldwin, 





where he had formerly long resided, though at, 
and for several years preceding, the maturity of 
this note he lived at Denmark. There were three 
post-offices in Baldwin, neither of which was desig-~ 
nated simply by the name of the town; but notice of 
the dishonor of a note maturing earlier at the same 
bank, addressed to him at Baldwin (as this was), was 
received and responded to, without any intimation 
that it was not properly directed; and upon inquiry 
of those likely to know, the notary was told he still 
lived at Baldwin. Held, that the plaintiff's allegation 
of notice was sufficiently proved, since legal notice is 
not, necessarily, actual notice. Reasonable diligence 
to communicate information of the non-payment of 
the note is all that is required; and that was used in 
this case. National Bank v. Sanborn, p. 340. 


RAILROAD. 


Constitutional law: erection of depots.—The Public 
Laws of 1871, chapter 204, empowering the railroad 
commissioners to direct a railroad corporation to erect 
and maintain a depot at a specified place on the line 
of its road, determined by them to be proper and in 
accordance with the demands of public convenience 
and necessity, is constitutional, and not inconsistent 
with, nor an infringement upon, the charter of the 
Portland and Oxford Central Railroad Company. 
The law under which the railroad commissioners lo- 
cated the station at Hartford Center, on the defend- 
ant’s railroad, being constitutional, and not in viola- 
tion of the contract created between the State and 
the corporation by its charter, but in strict conformity 
therewith, and being a proper regulation of the public 
use of the road, the action of the railroad commis- 
sioners is, therefore, affirmed, and the corporation is 
directed to conform thereto. Com’rs vy. Portland & 
Oxford Central R, R. Co., p. 269. 


BOOK NOTICE. 


Official Report of the Trial of Henry Ward Beecher, with 
notes and references. By Austin Abbott, of counsel for 
the defense. Together with an account of the court, 
and biographical sketches of the judges, the parties, 
and their counsel, and of some of the witnesses. Vol. 
I. New York: George W. Smith & Company, 1875. 

) R. ABBOTT was not among the notorious counsel 

of the Beecher trial, but he was, none the less, 
among the most important of that very respectable 
body. He was the law collator for the defense, and 
prepared briefs on every point likely to arise during 
the trial. It was our fortune to look over his MS, 
during the trial, and we bear witness to the very able 
and thorough manner in which he did his work. We 
presume that it is in contemplation to include the 
relevant portions of his briefs in this edition of the 

Beecher trial—and they will certainly lend to it a 

value far beyond what it would otherwise have. 

This volume covers seventeen days of the trial. The 
advertisement announces that ‘‘ the editor, under the 
sanction of the chief justice, has omitted, in his dis- 
cretion, conversations had in court on matters irrele- 
vant to the proceedings, and distinct and separable 
matters involving neither the merits nor any question 
of law.”’ It is to be regretted that very much muvure 
could not have been omitted, but in a faithful history 
of the trial this could not be. 

The volume also contains very excellent portraits of 
Judge Neilson, Messrs. Beach, Fullerton, Pryor, Mor- 
ris, Pearsall, Tilton and Moulton. It is excellently 
printed, papered and bound. | 
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CORRESPONDENCE. 


THE COMMISSION OF APPEALS. 
New York, July 19, 1875. 
To the Editor of the Albany Law Journal: 

Srr—I have read with interest your editorial on the 
Commission of Appeals, on the demise of which the 
public are indeed to be congratulated. As an illustra- 
tion of the indecision or incapacity (or something 
worse) of that now defunct judicial body, you might 
have instanced the two cases of Rawson v. Pennsylva- 
nia Railroad Company (48 N. Y. 212), and Elmore v. 
Sands (54 N. Y. 512). These were both railroad cases, 
and involved the question of the force of special clauses 
printed on the face of tickets. In both the opinion was 
rendered by Earl, C., and both are decided in exactly 
opposite ways by a unanimous court. Such instances 
are very suggestive of reforms in the courts. These 
should be the object of the next legislative investiga- 
tion. Yours, etc., Cc. 


SuPREME CourRT REPORTS. 
New York, July 19, 1875. 
To the Editor of the Albany Law Journal: 

Dear Str— There can be no doubt that the statute 
requires the reporter of the Supreme Court to publish 
all the opinions. By section 3, ‘‘in all cases heard at 
the General Terms,”’ it is made the duty of the clerk, 
‘immediately at the end of each term,” “to transmit 
a certified copy of the decisions made, in the several 
cases decided at such term, to the reporter.” ‘ All 
opinions, or copies of all opinions, written by the jus- 
tices holding the General Terms of the Supreme Court, 
in cases decided therein, shall be at once furnished by 
the justices writing the same to the said reporter, who 
shall pay the expenses incurred in making such copies. 
The said reporter shall publish, in each year, so many 
volumes (not exceeding three) containing the decisions 
of the Supreme Court, both of the Special and General 
Terms, as shall, in his opinion, be desirable.” It ap- 
pears by this, first, that all General Term opinions 
must be at once furnished by the justices to the re- 
porter; second, that the reporter must publish yearly 
volumes containing the decisions; and third, that all 
‘the discretion he can exercise in the matter is as to the 
number of volumes (not exceeding three) to be pub- 
lished yearly, and as to the price within $2.50, and 
pages within seven hundred. By insisting upon the 
strict performance of this law, and holding the reporter 
and the justices to its provisions, and resorting to legal 
means if necessary, obedience to the law can be secured, 
and the profession obtain reports of all the General 
Term opinions. Yours, respectfully, ee * 


NOTES. 

ESSRS. JOHNSON & CO. have issued, in excel- 
lent shape, Mr. E. Coppée Mitchell’s Address on 

the Limitation to the Separate Use of a Married Wo- 
man, considered with respect to the Restraint on 
Alienation, delivered before the Law Academy of 
Philadelphia in May last. The address gives, in a very 
clear and forcible manner, a history of the develop- 
ment of and changes in the law of the subject in 
Pennsylvania, and the arguments and reasons upon 
which these changes were made. Mr. Mitchell is Pro- 
fessor of Real Estate Law and Equity Jurisprudence 
in the University of Pennsylvania.—— Messrs. Little, 
Brown and Cumpany announce, among other books in 
press and in preparation, ‘‘ A Treatise on the Law of 
Damages,” by John Lathrop, Esq., the State reporter 











of Massachusetts; ‘‘ Commentaries on the Law of Ju- 


risdiction,”” by the Hon. C. D. Drake, author of “A 
Treatise on Attachments,” and ‘“‘A Treatise on the 
Law of Frauds,” by M. M. Bigelow.—— Mr. Robley D. 
Cook, one of the editors of the New York Supreme 
Court Reports, and also of the Albany Law Journal, 
sails for England to-day in the ‘California,’ of the 
Anchor Line. Mr. Cook contemplates an extended 
tour of Europe, and will probably be abroad for a 
year.—— We have received a copy of Surrogate Hutch- 
ings’ opinion in the Cruger Will Case, to which we 
alluded ante, page 31. It is particularly noticeable for 
its keen analysis of the evidence and its strong mar- 
shaling of the facts. 


Robert Clarke & Co., of Cincinnati, have published, 
in a pamphlet of sixty odd pages, an address deliv- 
ered by Mr. W. S. Scarborough on the Cincinnati Law 
Library, giving a historical sketch of the Association 
and its library. Mr. Scarborough has been treasurer 
of the association for more than twenty-two years, 
and was therefore well adapted to speak of its history. 
The library was commenced in 1846, the members of 
the bar subscribing a fund to purchase books. Among 
the subscribers was Salmon P. Chase, W.S. Groesbeck, 
Geo. H. Pendleton and B. Storer. By June of 1847, 
the collections had reached a little over $1,000, and the 
books were purchased, though how many volumes is 
not stated. In 1852, the library contained 1,080 vol- 
umes; at present, it contains 9,151 volumes. It is 
deficient in the statute laws of several of the States, in 
the Canada statutes, and the Canada reports since 1869; 
in Scotch reports and statutes, and in the law literature 
of the continent. The amount expended for books last 
year was $1,696, and for several years has averaged 
about $1,333. A person may become a life-member of 
this library association on payment of such sum as, 
with previous payments, will amount to $100. New 
shares may be obtained for $50, payable in installments. 
The annual assessment is $10, a merely nominal sum 
for the advantages offered. 


The solicitor-general for Ireland has before parlia- 
ment a bill for promoting the revision of the statute 
law by repealing a number of old acts once in force in 
Ireland, but now obselete, spent, or already virtually. 
repealed. The list has some curious items. The first 
act to be now repealed was passed in the reign of Ed- 
ward II, and is “an act against the keeping of idle 
men and kearns in time of peace.’’ An act of the 10th 
year of Henry VII, ‘that no person stir any Irishry 
to make war,” is also to be repealed as obsolete; and 
so is an act of the same year “abolishing the words 
‘Cromabo’ and ‘ Butlerabo,’”’ and it would take more 
than an act of parliament to revive them. An act of 
28 Henry VIII, “for the English order, habite, and 
language,” is to disappear; and so is an act of Edward 
IV, “that every Englishman and Irishman that dwell- 
eth with Englishmen and speaketh English, between 
60 and 16 in years, shall have an English bow and 
arrows.” An act of JamesI (and VI of Scotland) is 
struck from the statute book as spent, being for the 
repeal of a statute “ against bringing in of Scotts, re- 
tayning of them, and marrying with them.” Another 
act treated as spent in an act of Phillip and Mary, ‘ de- 
claringe the Queen’s Highness to have bene born ina 
most just and lawfull matrimony, and also repealinge 
all acts of parliament and sentences of divors had and 
made to the contrarie.”” The list of old acts to be 
formally repealed includes several relating to religion ; 
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among them, and described as already virtually re- 
pealed by the Irish church act of 1869, is part of an act 
of William III, ‘for taking away the writ de heretico 
comburendo.”’ 


Spanish jurists are beginning to take a lively inter- 
est in the English jury system, and to advocate its 
adoption in Spain. Three recent books have appeared, 
respectively, by Sefior Pinilla, Sefior Rodrigues and 
D. José Fernandez. The first is devoted to the discus- 
sion of the establishment of juries in Spain, setting 
forth the advantages from both a judicial and political 
point of view, and giving an account of the organi- 
zation, composition and power of the jury. Sefior 
Pinilla thinks he finds traces of the early existence of 
the jury in Spain, in the *‘ Fueros”’ of the towns, and 
in some old institutions still existing, such as the water 
jury at Valencia. Sefior Rodrigues’ book belongs 
chiefly to the domain of Comparative Legislation, but 
presents a strong argunent in favor of the English jury 
in preference to the French, Swiss, or even the recent 
Spanish system. Sefior Fernandez’s work is entitled 
** El libro del Jurado o Sea Procedimento Criminal ante 
el Tribunal del Jurado,” and is a rather more practical 
treatise than the others. He gives a general outline of 
penal law according to the Spanish Code of 1870; he 
then devotes a section to the composition, competency, 
etec., of the jury; another to the preparatory formal- 
ities for constituting the jury; another to the chal- 
lenge, swearing, etc., of the jury, and another to the 
modes of revising verdicts, etc. 


Among the documents copied by the photozinco- 
graphic system of General James, the director-general 
of the English ordinance survey, is a charter or deed of 
grant made by Edgar, King of England, to one of his 
thanes, in the year 974. A facsimile of it, with a transla- 
tion appended, is published, and it has an interest which 
lawyers as well as archeologists will readily appreciate. 
The property granted consists of three hides of land 
at Nymed, in Devonshire, now forming the site of 
three villages called Nymet, near Crediton. The body 
of the charter is in Latin, but the description of the 
boundaries of the property is in Anglo-Saxon, and the 
indorsement of the parchment contains a medley of 
the two languages. The deed is not long, but it con- 
tains some decidedly strong language, expressed gen- 
erally in the learned tongue. The indorsement, for 
instance, after stating the identity of the land with 
that which the reverend priest Brightric gave for the 
relief of his soul to a monastery in Crydiaton, ex- 
presses a sort of prayer that ‘* any one who shall take 
it away or diminish it may be stricken with a perpetual 
curse, and perish everlastingly with the devil,’’ unless 
he make atonement. The interior of the deed con- 
tains no recitals in our sense of the word, but after a 
sort of pious ejaculation analogous to that with which 
old wills begin, it mentions the advisability of making 
deeds of gift in writing, “‘lest the succession of pos- 
terity be swallowed in the whirlpool of rapine and the 
clouds of ignorance.”’ The rest of the document is 
not very essentially different from a modern deed, and 
perhaps in the idea of some readers will bear compari- 
son with it. A very vehement blessing is invoked 
upon those who, ‘“‘ moved by a benevolent and sincere 
disposition shall trouble themselves in amplifying the 
said grant;’’ and then, after the date, follows the 
whole array of ‘“‘ witnesses.’ First, ‘I, Edgar, King, 
have confirmed the said grant;’’ thelfrith, Queen, 





has consented. Then Dunstan, archbishop, has cor- 
roborated it. Oswald, Archbishop of York, and twelve 
other bishops, none of whose sees are mentioned; 
twelve abbots, also described by their christian names 
alone; four dukes, and ten ministers, all severally 
“ strengthen it.”” The parchment is almost an exact 
square, measuring about twelve or thirteen inches 
along each of its sides. 


Judge Donohue’s order for a bill of particulars in 
the Tweed case has apparently knocked the prosecution 
out of time, though not out of wind. Mr. Barlow, 
who of course has a finger in, says “it virtually estops 
all proceedings in Tweed’s case for the present;’’ Mr. 
O’Conor, the chief director, stated that ‘‘it would be 
absolutely impossible to furnish the bill of particulars,” 
while “‘a prominent lawyer,” as the Times calls him, is 
“so disgusted that he hardly knows what to say in the 
matter;’’ but he finally finds his wind, and, after de- 
livering himself of a very long and very weak speech, 
admits that Judge Donohue was ‘technically right,”’ 
but “equitably wrong.’”’ Now conceding, as we very 
willingly do, that Tweed is as great a rascal as any 
body shall call him, we yet fail to see what there is in 
his case that should induce lawyers to make such asses 
of themselves, as some of them have, in connection 
with the case. —— The following is published in the 
Journal of the Criminal Law Amendment Association 
* Innocent men condemned for murder: 1831, Richard 
Lewis (executed), murder of Donald Black; convict 
stated, ‘I suffer unjustly; God, who knows all things, 
knows it is so.’ 1865, Polizzioni, after sentence, proved 
innocent; free pardon. 1865, Giardiniere, after sen- 
tence, proved innocent; free pardon. 1866, Smith, after 
sentence, proved alibi; free pardon. 1867, J. Wiggins 
(executed); convict stated, ‘I am innocent, innocent, 
innocent.’ 1873, Hayes and Slane (executed), murder 
at Spennymoor; afterward found guilt impossible.” 


At a recent coroner’s inquest in Liverpool a note was 
received from a medical gentleman, the first paragraph 
of which stated that the writer had attended a certain 
person, and that ‘‘ the result is death.’ —— It is stated 
that a short time ago, by representing himself as clerk 
to Mr. Cohen, Q. C., some person obtained possession 
of that gentleman’s silk robes, which he pledged, and 
considerately returned the duplicate for them. Mr. 
Justice Archibald has been also the victim of an auda- 
cious robbery. His lordship was on Tuesday sitting 
at Nisi Prius in the courtof Common Pleas. After he 
had concluded the business of the day he proceeded 
to the retiring-room, when, notwithstanding every 
search, neither his coat, vest, nor umbrella could 
be found, and the learned judge had to drive home 
in a cab, attired in his court coat and vest. —— It 
is understood to be the design of the English govern- 
ment to appoint Sir Richard Baggallery, the Attorney- 
General, one of the new judges of appeal under the Ju- 
dicature act.—A correspondent of the Liverpool 
Post says he has received a copy of the last letter ever 
written by Baron Pigott. It is dated from Sherfield 
Hill. The learned Baron combats the theory of apos- 
tolical succession, and challenges his opponent to show 
that bishops, priests and deacons were orders institu- 
ted by the Apostles. In another letter the Baron states 
that for five years back he had been a member of a 
very liberal Baptist chapel, but his views being modi- 
fied he had joined the Plymouth brethren, and “ bro- 
ken bread”’ with them the very day before he fell 
from his horse. 
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CURRENT TOPICS. 

\} R. GEORGE F. COMSTOCK, formerly a judge 
of the Court of Appeals, and one of Mr. Tweed’s 
counsel in the habeas corpus proceedings, has written 
a vigorous letter to the 7ribune in answer to the 
O’Conor-Davis correspondence. He handles Judge 
Davis without gloves, as the following extract may 
serve to show: ‘‘The letter of Judge Davis presents 


precise ground that there could only be one convic- 
tion and one punishment. The following is an 
extract from the decision then delivered, which 
Judge Comstock cites in full: ‘‘In my judgment, 
the party who is thus charged with a variety of 
misdemeanors in a single indictment, instead of 
having forty or fifty indictments against him, is 
greatly relieved from the consequences of the offenses, 
from the very fact that they are brought in a single 
indictment. 1. In this case there might be fifty-five 
punishments if these counts are all true, and if fifty- 
five indictments were found, while the single act of 
uniting them in a single indictment, as I understand 
it, will reduce the punishment to a single one. 
The result is, that the defendant, instead of being 
injured, is substantially benefited by protection 
against the numerous punishments for the same 
offense.” The same ruling was again repeated 


during the trial, and its correctness was expressly 
recognized by Mr. Tremaine in his closing speech, 


‘thority for its decision except the argument of 


the unusual spectacle of a subordinate judge in 
public rebellion against the highest court of the 
State, clothed by the Constitution and laws with 
authority to review and reverse his own decisions. 
Certainly it is always possible that the decision of 
the lower court may have a sounder basis in the law 
than the judgment of the appellate court which 
reverses it. But appellate courts are a part of every 
respectable system of jurisprudence, and they are 
necessary on account of the uncertainty sometimes 
of the law itself, and the far greater uncertainty of 
its application to the ever-varying combinations of 
fact in human affairs. The subordinate magistrate 
who should dare to disobey the mandate of the 
court above him would deservedly be impeached 
and deposed from his office. I am glad to say that, 
except in the case before us, there is, in all the 
judicial history of this State, no such example of 
reckless indecorum and insubordination as that 
exhibited by Judge Davis on the reversal of his 
judgment by the unanimous decision of a higher 
court, every one of whose members is more than his 
equal in the learning and qualifications which adorn 
judicial station.” 


But perhaps the unkindest cut of all is in 
answer to that part of Judge Davis’ letter wherein 
he states that the Court of Appeals had no au- 


Mr. O’Conor. Judge Comstock says: ‘‘But there 
is one authority, perhaps not absolutely conclusive 
in itself, which might well have suggested to this 
judicial assailant of the court above him a discreet 
silence on his part. This is the authority of Judge 
Davis himself.” On the first trial of Tweed, the 
accused objected to being tried for a great number 
of offenses at one time, and claimed the right to 
challenge for each offense if he was tried for more 
than one. But Judge Davis overruled the objection, 


Judge Comstock adds, that in all the arguments of 
counsel in opposition to the sentence of Judge Davis, 
that magistrate was treated with a forbearance which 
is becoming in forensic discussion, but that he is 
“reluctant to say, but it ought now to be said, that 
there were circumstances attending the last and final 
trial, conviction and sentence which may justify 
more than a doubt whether he is longer entitled to 
such forbearance ;” that he knows “of no precedent 
for such a trial since the time when Jeffreys and 
Scroggs administered the criminal law of England,” 
and that the ‘‘transfer of the case from the murky 
atmosphere of Judge Davis’ court, charged with 
electric passion and vaulting ambition, to the Court 
of Appeals, where all is calmness and deliberation, 
was like a translation to another world.” Judge 
Comstock has evidently a great contempt for Judge 
Davis, and we do not doubt that the latter, if he 
ever gets a chance, will fine him for it. 


The Supreme Court of Tennessee has recently de- 
cided an important point in the law of suretyship. 
It is held that the general rule that a discharge of 
the principal releases the surety does not apply 
where a person sui juris guarantees the obligation of, 
or becomes surety for, a married woman, minor or 
other person incapable of contracting. It appears 
that Nannie Moore became surety on the promissory 
note of Mrs. Randolph, with knowledge that, the 
latter was a feme covert; and it was insisted that 
Nannie was not bound, because in Tennessee the 
married woman’s contract was void. But the court 
was of the opinion that it did not follow that the 
contract of the surety was void because the principal 
contract was void, but that the contract of the surety 
in this case, at least, was independent and binding, 
notwithstanding the discharge of the principal. 
Kerntel v. Newell, 7 Hill, 118, and Jones v. Crosthwaite, 





and denied the right of separate challenge on the 
Vor. 12.— No. 5. 


17 Iowa, 393, were referred to, and the following 
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authorities were cited in favor of the position of the 
court: Allen v. Reryhill, 27 lowa, 534; 1 Am. Rep. 
809; 1 Pars. on Notes and Bills, 244; Chitty on Cont. 
449. The court closes its opinion in this language: 
“We hold that the defendant Nannie Moore is bound 
by her obligation. The circuit judge held other- 
wise. Reverse the judgment and enter judgment 
here.” 


Notwithstanding all the talk and discussion about 
international law that have been during the last two 
or three years, Lord Derby, who, by right of ability, 
should be an authority, denies the existence of any 
such thing. In a recent speech in the House of 
Lords, he said: ‘‘We speak of international law, 
and it is a convenient phrase; but, in the strict 
sense of the word, law presupposes the existence of 
a legislature to make it, a judicial authority to de- 
clare and to define it, and an executive to enforce 
the decisions of the tribunals. Now, in the case of 
that assemblage of international usages, which we 
call international law, all these three conditions are 
wanting, and, as a natural consequence, it follows 
that, though certain leading principles are universally 
admitted, yet in matters of detail you have nothing 
like the precision and accuracy which distinguish, 
or at least ought to distinguish, law, as framed by a 


national legislature and interpreted by a national 
tribunal.” 


Charles Read, in a letter to the Tribune on the 
‘* History of Copyright,” gives the following bit 
of history of some very old reports: The acts 13 
and 14 Charles II prohibited printing any book 
without consent of the owner. Streater held from 
the Crown a sole right to print law reports. Streater 
reprinted Croke’s reports. Roper sued Streater 
under the statute, proving his legal ownership by 
purchase of Croke’s copyright from Croke’s execu- 
tors. Mr. Read continues: ‘‘ Roper’s title was at 
common law; for the statute of Charles II never 
pretended to confer ownership; it only protected 
the existing legal owner by special remedies. 
Streater (monopoly) pleaded the King’s grant; 
Roper (property) demurred. This brought the 
question of law before the full Court of Common 
Pleas. It was given for the plaintiff against the 
King, by judges who were removable at the will of 
the Sovereign, and more inclined to stretch a point 
for him than against him. Opposed to a royal 
grant, had Roper’s title at law been doubtful, they 
would have swept him out of court with a besom.” 


The editors and publisher of the New York 
Supreme Court Reports make the following an- 
nouncement in their sixth volume, which has just 
been issued: ‘‘ With the present volume this series 
of reports is ended. It was commenced with an 





honest desire to reform the matter of Supreme 
Court reporting in this State, and has been honestly 
prosecuted with that object in view—with what 
success the profession can best judge. An official 
reporter having been appointed by the judges of the 
Supreme Court, in conformity with the constitution 
and in pursuance of a statute of the State, there 
would seem to be no longer any need of this series, 
and we have no desire to impose any additional 
burden upon the profession, or to place any obstacle 
in the way of the gentleman selected by the court. 
We, therefore, leave the field open to him in the 
hope that he will so fully occupy it that there will 
be occasion or room for no competitor. And we 
believe that there will be no trouble in that regard 
if he shall follow the example we have set for him 
as closely in the future as he has done in the past.’ 


——_—_@—____. 
NOTES OF CASES. 


) ter Queen’s Bench held, in Gallin v. London and 

Northwestern Railway Co. , 32 L. T. R. (N. 8.) 550, 
that a railroad was not liable where a drover, travel- 
ing with his cattle, paying nothing, the condition, 
which he knew, being that he traveled at his own 
risk, was injured through the negligence of the 
company. In delivering judgment, Blackburn, J., 
said, that ‘‘the question reserved was, whether the 
fact that the plaintiff was traveling at his own risk 
exempted the company from liability for that which 
would have been negligence as against an ordinary 
passenger.” He was of opinion that it did; that the 
stipulation of the company, ‘‘ we will take you free, 
provided you travel at your own risk,” amounted to 
this: ‘‘ We claim that we shall be free from liability 
for the negligence of our servants, and also that we 
shall be free from the consequences of those inci- 
dental risks, both before and after the actual transitus, 
arising from the state of the premises.” This decis- 
ion is directly opposed to that of the United States 
Supreme Court in Lockwood v. Railroad, 17 Wall. 357, 
wherein it was held that an agreement, by which a 
drover, with a drover’s pass, was to travel at his 
own risk, did not relieve the road from liability for 
negligence causing hurt to himself; it is likewise 
opposed to the decisions of the American courts, 
with scarcely an exception. 


In Commonwealth v. Barry, 116 Mass. 1, it was 
held that a larceny committed by an officer of 
national bank of the property of the bank may be 
punished in a State court, notwithstanding that he 
may also be subject to punishment for embezzlement 
under the United States Statute of 1864, ch. 106, 
§ 55. The defendant’s counsel insisted very strenu- 
ously that the State court had no jurisdiction of the 
offense, and cited Commonwealth v. Felton, 101 Mass. 
204; Prigg’s Case, 16 Pet. 539,617; Houston v. Moore, 
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5 Wheat. 1, 27; 1 Kent, 399; Commonwealth v. 
Fuller, 8 Mete. 313; Commonwealth v. Tenney, 97 
Mess. 50. But the court said: ‘‘In the first place, 
if the fact that Hine was teller of the bank subjects 
him to the punishment imposed for his breach of 
trust in that capacity under the statute of the 
United States, it does not relieve him from his lia- 
bility to punishment for the larceny at common law, 
or under statutes of the State. There is no identity 
in the character of the two offenses, although the 
same evidence may be relied upon to sustain the 
proof of each. An acquittal or conviction of either 
would be no bar to a prosecution for the other.” 
Commonwealth v. Tenney, 97 Mass. 50; Common- 
wealth v. Hogan, id. 122; Commonwealth v. Harri- 
son, 11 Gray, 308; Commonwealth v. Shea, 14 id. 
886; Commonwealth v. Carpenter, 100 Mass. 204; 
Morey v. Commonwealth, 108 id. 433. 


Although the policy of the law is against condi- 
tions in restraint of marriage, an exception is made 
in the case of widows — ‘‘the law recognizing,” as 
Lord Cranworth has said, ‘‘in the husband such an 
interest in his wife’s widowhood as to make it law- 
ful for him to restrain her from making a second 
marriage.” But in this case ‘‘ what is sauce for the 
goose” does not appear to be ‘‘sauce for the 
gander,” for in Allen v. Jackson, L. R., 19 Eq. 631, 
Vice-Chancellor Hall has recently held that the 
exception is not to be extended to the case of a 
widower, and that a condition in restraint of his 
second marriage is invalid. It would seem at first 
blush as if the same rule should govern in each case, 
but Wood, V.-C., in Newton v. Marsden, 2 J. & H. 
856, suggested a reason which may justify the dis- 
tinction, i. e., that a condition restraining the mar- 
riage of a widow is valid, because it is not an 
arbitrary prohibition of marriage, but the condition 
of a gift, made to a widow because she was a 
widow, and because the circumstances would be 
entirely changed if she entered into a new relation. 
While conditions in restraint of a second marriage 
by a woman are allowed, the common law, following 
the civil, looks upon prohibitions of a first marriage 
without any favor, or, as Swinburne says (Wills, 
part 4, § 12), ‘‘prohibition of the first marriage is 
much more odious in law than of the second.” 


Several of the States have statutes exempting 
charitable and religious corporations from taxation, 
and it has been a fruitful source of litigation to 
determine whether this exemption covered assess- 
ments for local improvements or betterments. This 
question was very elaborately and ably considered 
in Boston Seamen’s Friend Society v. Boston, 116 
Mass. 181. The statute exempted the personal 
property of literary, benevolent, charitable and 


court held that this exemption was only from tax- 
ation imposed for the general purposes of govern- 
ment, and did not extend to taxation for local 
improvements. The court said, among other things: 
‘*Institutions like the one before us are intended 
for the benefit of the general public; and even 
though devoted to the needs of a particular class, 
they operate, by taking care of such class, to 
relieve the community. There is therefure a strong 
reason for exempting them from taxation for the 
general public purposes, which is borne in some 
form by the property of the whole community, that 
does not exist when the legislature has found it 
necessary to impose, or authorize to be imposed, a 
tax for a local purpose or for a local improvement, 
and to define the limits within which taxation 
therefor shall be imposed. There is no reason why 
the property included within such limits should 
bear the additional assessment to which it would 
necessarily be subject, were property such as that 
of the petitioner exempted.” Similar statutes in 
other States have received a like construction in 
Re Mayor, 11 Johns. 77; Northern Liberties v. St. 
John’s Church, 13 Penn. St. 104; Caral Trustees v. 
Chicago, 12 Ill. 403; Ottawa v. Free Church, 20 id. 
423; Lefevre v. Detroit, 2 Mich. 586; Lockwood v. 

St. Louis, 24 Mo. 20; In re College Street, 8 R. I. 474; 
Crowley v. Copley, 2 La. Ann. 329; Sharp v. Speir, 4 

Hill, 76; First Presbyterian Church v. Fort Wayne, 

36 Ind. 338; S. C., 10 Am. Rep. 35; Shehan v. Good 

Samaritan Hospital, 50 Mo. 155; 8. C., 11 Am. Rep. 

412; Broadway Baptist Church v. McAtee, 8 Bush, 

508; S. C., 8 Am. Rep. 481. See, however, State 

v. Mayor of Newark, 36 N. J. 478; 8. C., 18 Am. 

Rep. 422. 


The Court of Appeal in Chancery gave a useful 
hint to those who would tamper with agents, in 
The Panama, etc., Telegraph Oo. v. The India Rubber, 
ete., Telegraph Oo., 832 L. T. R. (N. 8.) 517. The 
plaintiff company entered into a contract with the 
defendant company, which gave the plaintiff com- 
pany the option of having a telegraph cable made 
and laid down by the defendant company, the work 
to be paid for by installments, the first installment 
to be paid when the order was given, and the sub- 
sequent installments as the work was certified by B., 
the engineer of the plaintiff company. The option 
was exercised, and on the order being given, the 
first installment of £40,000 was paid to the defend- 
ant company, and £600 commission thereon was 
also paid by the plaintiff company to B. The plain- 
tiff company afterward discovered that B. had a 
secret sub-contract with the defendant company 
that he should lay the cable himself. Held (affirm- 
ing the decision of Malins, V. C.), that the plaintiff 
company were entitled to have the contract set aside, 
and to have the two sums of £40,000 and £600 
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ACTIONS AGAINST A CARRIER FOR NON- 
DELIVERY. 


UDGE PECKHAM said in Krudler v. Ellison, 47° 


N. Y. 36; 8. C., 7 Am. Rep. 402: ‘‘ The pre- 
sumption of law is, that the consignee is the owner 
of the goods in the absence of any evidence on the 
subject, and is the proper party to sue for their 
injury or loss.” But this rule has its qualifications, 
under which the consignor has a right of action. 

Where goods are purchased under a valid contract 
of sale, the delivery of them by the vendor to a 
carrier operates generally as a delivery to the pur- 
chaser, and he is, therefore, the proper plaintiff in 
an action for their loss. Thus, in Cork Distilleries 
Co. v. Great Southern & Western Railway Co., L. K., 
7 H. L. 269, the judges, in delivering their opinion, 
said: ‘‘ There is evidence in the present case that 
these goods were, with the consent or by the au- 
thority of the purchaser, consigned by the vendors 
as consignors, to be carried by the defendants as 
common carriers, to be delivered to the purchaser 
as consignee, and that the name of the consignee 
was made known to the defendants at the time of 
the delivery. Under such circumstances, the ordin- 
ary inference is, that the contract of carriage is 
between the carrier and the consignee, the consignor 
being the agent of the consignee to make it.” So, 
in Krudler vy. Ellison, before cited, where a party 
ordered goods of plaintiff to be sent to them ‘via 
canal,” and they were so sent and lost, the court 
held that delivery to the carrier was delivery to the 
purchaser, and that for a loss in transitu the plain- 
tiffs had no action. The payment by the consignor 
for the carriage of the goods will not of itself en- 
title the consignor to an action. Dawes v. Peck, 8 
T. R. 330; King v. Meredith, 2 Camp. 639. In the 
latter case, Lawrence, J., said: “The mode in which 
the carrier was to be paid makes no difference. The 
moment the spirits were delivered to him the prop- 
erty vested in the defendant.” 

But where there is no contract of sale between the 
consignor and consignee, or where the contract is 
incomplete, the right of action remains in the con- 
signor. In Magruder v. Gage, 33 Md. 344; 8. C., 3 
Am. Rep. 177, it was held, that if the contract of 
purchase be silent as to the person or mode by which 
goods are to be sent to a purchaser, a delivery by 
the vendor to a common carrier, in the usual and 
ordinary course of business, transfers the property 
to the vendee. So where a contract of sale is 
verbal, the delivery of the goods, after acceptance 
to a carrier designated by the buyer, is sufficient to 
pass the property. Cross v. O’ Donnell, 44 N. Y. 661. 
Speaking on this point, the Solicitors’ Journal said: 

“Where the contract of sale was incomplete, there 
‘being no evidence of compliance with the require- 
ments of the Statute of Frauds, it was held that the 
consignor was the proper person to sue, the property 





not having passed, and the goods being there- 
fore at his risk. Coates v. Chaplin, 3 Q. B. 483. A 
similar question arose in the subsequent case of 
Coombs v. The Bristol and Exeter Railway Company, 
6 W. R. 335, 27 L. J. Ex. 401, where the -plaintiff 
agreed with one Avery, a dealer in whalebone at 
Exeter, to take all the whalebone that he could supply 
at a certain price, the whalebone to be sent by the 
defendants’ railway. A parcel of whalebone was 
thereupon sent to the plaintiff, but was lost in the 
transit; the plaintiff brought an action for negli- 
gence against the company, but it was held that there 
being no contract to satisfy the Statute of Frauds, 
the consignor, and not the plaintiff, was the party 
to maintain the action, Pollock, C. B.,in his judg- 
ment, observing, ‘The statute requires not only 
delivery but acceptance. And it seems to me that 
in this case there was no acceptance nor any thing 
else to take the case out of the operation of the 17th 
section of the Statute of Frauds; therefore, we can- 
not allow the contract of sale to have been valid, and, 
if not, then any other contract dependent upon it must 
also fail. Inasmuch, therefore, as delivery to the car- 
rier, though in general delivery to the vendee, is not an 
acceptance by the latter under the Statute of Frauds, 
a distinction arises, in this respect, between con- 
tracts within or not within the Statute of Frauds. 
Where, again, there is no contract of sale, the rule 
as to who is the proper party to sue is the same; it 
is the consignor at whose risk they are carried, and 
he is therefore the person entitled to maintain an 
action against the carrier for their loss. Thus, where 
the plaintiff consigned goods to a customer in pur- 
suance of a written order from him, but it was shown 
that, according to the plaintiff's usual course of 
business, the goods, if disapproved of, might be sent, 
back, in which case the plaintiff was in the habit of 
paying the carriage both ways, it was held that he, 
and not the consignee, was the proper person to sue 
for their loss. Swain v. Shepherd, 1 M. & Rob. 223. 

“ There is, indeed, one case in which the consignor 
may alwayssue forinjury toorloss of goods intrusted 
by him to a carrier, namely, where they are directed 
to a consignee who cannot be found. The goods 
then remain in the hands of the carrier as the prop- 
erty of the sender; it is the duty of the former to 
take reasonable care of them, and if he fails in this 
duty, and the goods are lost or injured in conse- 
quence, an action will lie against him at the suit of 
the consignor. Thus, in the recent case of Heuc’ 
v. London and North Western Railway Oo., L. R., 5 
Ex, 51, where a fraudulent order for goods was sent 
to a firm at Manchester, purporting to come from a 
company which had in fact given no authority for 
the order, and the goods had been forwarded by the 
defendants’ line to the consignees’ address, and there 
refused, Martin, B., in his judgment, said: ‘ Under 
erdinary ¢ircumstances there would be no contract 
by the defendants with the consignors, but only 
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with the consignees, for whom the consignors would 
be presumed to act as agents. But here, there being 
no such sale, the property remained in the plaintiffs, 
and the defendants’ duty was to obey their orders.’ 
As it is expressed in Stephenson v. Hart, 1M. & P. 
857, a new contract arose between the consignor and 
the defendants, as carriers, that the latter would 
take care of the goods for him. In doing this, they 
would act in the capacity of ‘involuntary bailees,’ 
that character of carriers having ceased. See Heugh 
v. London and North Western Railway Oo. 

“So far we have seen that the right to sue the 
carrier follows the property in the goods carried. 
We now come to the case where a special contract 
relating to the carriage exists between the consignor 
and the carrier, or the consignor and the consignee. 
If the consignor undertakes with the consignee to 
deliver the goods to him at the termination of the 
transit, the consignee has nothing to do with the 
employment of the carrier, the risk is not his, and 
irrespective of any question as to the property in the 
goods, the consignor is the person to sue. See Dun- 
lop v. Lambert, 6 Cl. & Fin. 600. 

“But supposing the consignor merely agrees with 
the consignee to pay for the carriage of the goods, 
what effect has such an agreement as this upon the 
right of the consignor to sue the carrier? The 
rule on this point is thus stated in Dicey (p. 89) :— 

‘If the consignor expressly make himself liable 
to pay for the carriage, then the consignor may 
maintain an action against the carrier for non-de- 
livery.” In support of this rule there are cited, 
not only in Dicey, but also in other text-books, two 
eases, which at first sight appear to lend it some sup- 
port. In Davis and another v. James, 5 Burr. 2680, 
the declaration alleged that the plaintiffs, being pos- 
sessed of cloth as of their own proper goods, 
delivered the same to the defendant, a common 
carrier, and requested him to deliver it safely and 
securely for them to one E. B., which they undertook 
to do for a reasonable price payable and paid by the 
said plaintiffs to the defendant; but the goods were 
lost and never delivered. It was held that the action 
was properly brought in the name of the plaintiffs, the 
consignors, Lord Mansfield, C. J., in delivering judg- 
ment, saying: ‘This is an action upon the agreement 
between the plaintiffs and the carrier. The plain- 
tiffs were to pay him. Therefore the action is prop- 
erly brought by the persons who agreed with him 
and were to pay him.’ As to this case, it may be 
remarked that the report makes no mention of any 
contract of sale, and it is therefore quite consistent 
with the facts, as there stated, that the property in 
the cloth never passed to the consignee, in which 
ease it is obvious, on the principle already stated, 
that the plaintiffs were the proper parties to sue for 
the loss of it. The other case is Moore and Others v. 

Wilson, 1 T. R. 659, where the declaration stated 





that the defendant undertook to carry goods ‘ for a 
certain hire to be paid by the plaintiffs,’ and it was 
proved that the consignee had agreed with the 
plaintiffs to pay the carriage, but it was held, nev- 
ertheless, that the consignors were the proper par- 
ties to sue for a non-delivery, on the ground as Bul- 
ler, J., expressed it, ‘that, whatever might be the 
contract between the vendor and vendee, the agree-~ 
ment for the carriage was between the carrier and 
the vendor, the latter of whom was by law liable.’ 
This language, especially when read in connection 
with the argument of the counsel for the plaintiff, 
which it seems to adopt, appears to mean that in 
every case, whether the consignor has or has not 
parted with the property in the goods, he may sue 
the carrier for non-delivery —a proposition obvi- 
ously opposed to the principles since established on 
this subject. Lord Kenyon, in referring to these 
cases in Dawes v. Peck, is careful to avoid this un- 
stable ground. In deciding that the consignor 
could not sue, though he paid for the booking, he 
observed: ‘I do not find that any thing which I 
have advanced is broken in upon by the two cases 
which have been relied upon in the argument; the 
distinction which is there taken I fully adopt. In 
the one case the action brought by the consignor 
against the carrier was sustained, because the 
consignor was to be answerable for the price 
of the carriage; he stood, therefore, in the char- 
acter of an insurer to the consignee for the safe 
arrival of the goods; and the subsequent case of 
Moore v. Wilson proceeded on the same ground.’ 
Reading in connection the three cases just cited, 
we cannot but suspect that the rule now adopted 
really dates from Dawes v. Peck, or that it was at 
least not established until that decision. We ven- 
ture to submit that the true rule is that an agree- 
ment by the consignor with the consignee to pay 
the carriage raises the presumption that the goods 
are to be at the risk of the consignor — a presump- 
tion which may be rebutted by showing that the 
consignor, in paying the carriage, did so as agent 
for the consignee. It is only where the payment is 
accompanied with other circumstances, as where the 
consignor undertakes to deliver the goods to the 
consignee at the termination of the transit, that it 
may be confidently assumed that the consignor is 
entitled to sue the carrier. We may refer to the 
case of Dunlop and Others v. Lambert and Others, 6 
Cl. & F. 600, as confirming generally this view. 
The facts were shortly these: The plaintiffs deliv- 
ered goods to the defendants, who were owners of 
a steam vessel, to be conveyed to Robson, the con- 
signee, who resided at Newcastle. A bill of lading 
was signed by the defendants, which stated that the 
freight had been paid by the plaintiffs, the consignors, 
but it appeared that Robson had desired them to 
make the payment and to charge it against him in the 
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invoice, together with the expense of insurance, 
which was done. The Lord President directed the 
jury that these facts showed conclusively that the 
goods were carried at the risk of the consignee, and 
that the plaintiffs could not maintain an action for 
their loss, and this direction having been upheld by 
the Court of Session, the plaintiffs appealed to the 
House of Lords, who held that the direction could 
not be sustained. Lord Cottenham, C., in deliver- 
ing judgment, said, ‘It is no doubt true, as a gen- 
eral rule, that the delivery by the consignor to the 
carrier is a delivery to the consignee, and that the 
risk is, after such delivery, the risk of the con- 
signee. But though the authorities all es- 
tablish the general inference I have stated, yet that 
general inference is capable of being varied by the 
circumstances of any special arrangement between 
the parties, or of any particular mode of dealing 
between them. In an infinite variety of circum- 
stances the ordinary rule may turn out not to be that 
which regulates the liabilities of the parties. I will 
call attention to the summons, which states the 
special contract between the consignor and the con- 
signee, by which the former undertook to deliver 
the goods at Newcastle. If the fact thus stated had 
been clearly made out by the evidence, the consignee 
would have been proved to have nothing to do with 
the spirits till they got to Newcastle, and were de- 
livered to him there. If such a contract existed, it 
ought to have been admitted to proof.” After elabo- 
rately reviewing the decisions on the subject, his 
lordship proceeds, ‘‘I am of opinion that although, 
generally speaking, where there is a delivery to a 
carrier to deliver to a consignee, he is the proper 
person to bring the action against the carrier, should 
the goods be lost; yet that if the consignur made a 
special contract with the carrier, and the carrier 
agreed to take the goods from him and to deliver 
them to any particular person at any particular place, 
the special contract supersedes the necessity of show- 
ing the ownership in the goods; and that by the au- 
thority of the cases of Davis v. James and Joseph v. 
Knox, 3 Camp. 320, the consignor, the person 
making the contract with the carrier, may maintain 
the action, though the goods may be the goods of 
the consignee.’ 

‘¢' There is, however, nothing to prevent a carrier 
from being liable to two actions on two separate 
contracts in respect of the same goods. Thus in 
Cork Distilleries Company v. Great Southern & West- 
ern Railway Oo., L. R., 7 H. L. at p. 279, where it 
was held that the only contract in fact was with the 
consignees, but the consignors (the plaintiffs) were 
under a bond for the customs duties on the goods, 
which duties the consignees ought to have paid, and 
must have paid if the defendants had delivered the 
goods at the bonded warehouse to which they were 
addressed, Lord Cairns said, ‘I could quite under- 





stand the Distilleries Company coming to the rail- 
way company, and explaining to them that that was 
their position, and requiring them to make a con- 
tract of that kind specially with them as consignors 
—a contract which, as it appears to me, might be 
quite separate from the other contract of conveyance 
with the consignees. The two contracts might well 
co-exist together, the one making the railway com- 
pany liable to the consignors according to the amount 
of interest which they had in the question of convey- 
ance, and the other making the company liable to 
the consignees for the value of the goods conveyed.’ ” 


SOME LEGAL CURIOSITIES. 


No. IV. 

We do not know of any lighter or more cooling 

literature for legal reading in warm weather, 
than the case of Nevin v. Ladue, 3 Denio, 43 and 437. 
The material part of the syllabus is the following: 
“Ale and strong beer are included in the terms 
strong or spirituous liquors, as used in the statute 
making it penal to sell such liquors in a small quan- 
tity without license.” The action was brought by 
the overseers of the poor to recover a penalty of $25 
for selling strong or spirituous liquors in a quantity 
less than five gallons, without a license. The only 
proof of the offense was the defendant’s admission, 
on the trial, that he had sold “ale, beer, or fer- 
mented beer, without a license.” On this proof the 
justice gave judgment, and the Supreme Court af- 
firmed it, using the language above quoted. Judge 
Jewett gave a very short opinion, at page 43, and 
remarked that it was “a plain case.” On appeal to 
the Court of Errors, the language of the above syl- 
labus was used at page 437, and Chancellor Wal- 
worth improved the occasion to promulgate one of 
those learned and amusing opinions for which he 
was famous, to substantiate the doctrine above 
quoted. He leads us through fifteen pages of his- 
torical research, conveyed in the most charming 
style, and winds up with the statement, that after 
all, this idea has nothing to do with the case, because 
the defendant’s admission on the trial did not 
establish any breach of the law, for “fermented 
liquors” are not necessarily within it, but may mean 
spruce beer or “ginger pop.” Senators Barlow, 
Spencer, and Wright delivered written opinions to 
the effect that there was no proof that the defendant 
had sold these liquors by retail, even assuming them 
to be prohibited. The judgment was apparently 
reversed on the latter ground alone. This case 
affords one of the most striking and amusing in- 
stances of obiter dicta to be found in the books, 

The Chancellor starts well back in history to 
prove his case. He thinks that beer was known in 
Egypt from the remotest antiquity. We are quite 
inclined to agree with him. Our readers know that 
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the Maine excise law prohibits the retailing of alco- 
holic liquors except for ‘‘ mechanical, medicinal, or 
scientific purposes,” and makes it the duty of the 
vendor, at his peril, to inquire into the intended use. 
A man once applied to a Maine druggist for a small 
measure of such liquor, and the druggist asked him 
if he wanted it for either of these purposes. The 
purchaser replied that he wanted it for mechanical 
purposes. The druggist then asked, what mechan- 
ical purpose? And the answer was, ‘‘ for raising a 
barn.” Now we do not see how the Pyramids could 
ever have been raised on any thing so weak as 
Nile water. The Chancellor also quotes the author- 
ity of Aristotle, tutor of Alexander the Great, for 
saying that in Egypt “those who got drunk on beer 
invariably lay upon their backs, while those who 
got intoxicated upon wine always lay upon their 
faces.” It is but natural that a man who is laid out 
on bier should lie on his back. As the vine did not 
flourish in Egypt he thinks that Joseph’s brethren 
became inebriated on barley wine. St. Jerome is 
cited to show that the term “strong drink,” used 
in the scriptures, included metheglin, or wine of 
honey, which seems to us a rather scandalous use to 
make of a calendar saint. The ancient Chilians 
were very considerate of their dead, for they depos- 
ited in the grave vessels filled with beer, to subsist 
the deceased on the passage to the other, world. 
This appears to have been done also in Egypt. The 
departed seem to have availed themselves of the 
provision, for the vessels so discovered contain only 
the dregs of the beer; at all events the Chancellor 
offers no other explanation of its disappearance. 
He cites Xenophon’s Anabasis, or account of the 
retreat of the ten thousand Greeks from Persia, to 
‘ show that the inhabitants of that country not only 
were acquainted with malt liquors, but sucked them 
through reeds and hollow tubes, “like the more 
refined tipplers of the present day.” His descrip- 
tion is enough to account for the retreat of the ten 
thousand. They evidently sighed for their Chian 
and Lesbian wines. The classic writers are largely 
drawn upon to prove the early existence of malt 
liquors. The fermented barley, or bouza, of Africa, 
is alluded to, “which is sometimes used to catch 
monkeys, who like the bipeds they are so apt to 
imitate are inclined to partake of the pleasures of 
the inebriating cup, without duly considering the 
consequences,” Perhaps our phrase, “to get boozy,” 
is derived from this. The Chancellor continues: 
“ And we, who have seen the effect of similar pro- 
ceedings elsewhere, can readily imagine what is the 
inevitable result of this stratagem to the bouzy mon- 
keys.” Really, this is too hard on the monkeys. It 
seems also that ale “has sometimes been used for 
the enticement of herring and some other fish into 
difficulty, as well as men and monkeys.” It is easy 
to understand that this may be true of herring, 
which we all know is an excessively dry fish. 





Indeed, so fond of this beverage are the herring, 
that they are sometimes called alewives. 

It is unnecessary for us to dwell longer on this 
case. It is plain that we have opened up a very rich 
mine, or to speak more aptly, vat, and doubtless all 
our readers will at once betake themselves to the 
original report. We think we ought to say, that 
although the Chancellor treats the subject with such 
gusto, he was a very temperate and abstemious man, 
and we hope, although he shows that the custom of 
becoming intoxicated upon strong drink is so very 
ancient, that none of our readers will feel themselves 
bound to follow it. They certainly will lose no 
rights by abandoning it. 


——-_ 


FINANCIAL LAW, 


NATIONAL Banks AS BonD BROKERS. 

HAT national banks have no authority to act as 

safe deposit companies was strongly intimated by 
the Court of Appeals of New York in First National 
Bank v. Ocean National Bank, 11 Alb. Law Jour. 250, 
and was directly decided in Wiley v. First National 
Bank of Brattleboro, id. 314, and now the Court of Ap- 
peals of Maryland has decided that a national bank has 
no power to engage in the business of selling the bonds 
of railroad corporations on a commission, and is not, 
therefore, liable in an action for damages sustained 
through the misrepresentations of its teller as to the 
character of the bonds of a railroad company which 
it sells to acustomer. Miller, J., delivered the opin- 
ion of the court, which, on the point spoken of, was 
as follows: 

‘A question of importance and of first impression 
in this State arises on this appeal. The suit was in- 
stituted by the appellant against the appellee, a national 
bank organized under the act of congress, approved 
June 3, 1864, known as the ‘ National Currency Act.’ 
The first and second counts of the declaration aver, in 
substance, that the defendant, as a part of its busi- 
ness as such banking association, was engaged in the 
sale of the bonds of the Northern Pacific Railroad 
Company, and in soliciting orders for the purchase of 
the same, and receiving commissions for such sales 
and orders; and by means of certain specified false, 
fraudulent and deceitful representations made by its 
teller, the plaintiff was induced to and did purchase 
from the bank two of said bonds of 8500 each, and 
paid the bank therefor the sum of $1,000, and was 
thereby damnified. The case was tried upon issue 
joined on the plea of not guilty. There was conflicting 
proof as to the making of the alleged false representa- 
tions by the teller. The court rejected all the prayers 
offered on both sides, and instructed the jury, in ef- 
fect, that the national banking act, under which the de- 
fendant was organized, limits the action of the bank 
to the pursuit of the objects specified in the act of con- 
gress; and that the purchase and sale of such bonds is 
not within the chartered powers of the defendant; and 
that the plaintiff cannot recover against the defendant 
in this action, although the jury may find from the 
evidence, that the teller of the bank fraudulently in- 
duced the plaintiff to purchase the bonds in question,’ 
by making the alleged false representations, and that 
she suffered loss thereby. 
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“This presents broadly and clearly the question 
whether the bank had authority, under the act of con- 
gress, to engage in the business of selling bonds of 
railroad companies on commission. 

“A bank, like other private corporations, is con- 
fined to the sphere of action limited by the terms and 
intention of its charter. The Supreme Court, in the 
ease of The Bank of the United States v. Dandridge, 12 
Wheat. 68, states the rule by which the powers of the 
bank are to be determined, thus: ‘ Whatever may be 
the implied powers of aggregate corporations by the 
common law, and the modes by which those powers are 
to be carried into operation, corporations created by 
statute must depend both for their powers and the 
mode of exercising them, upon the true construction 
of the statute itself.’ And in that case the court 
adopts, as entirely correct and applicable to the bank, 
the doctrine laid down by Chief Justice Marshall, in 
2 Cranch, 167, in reference to an insurance company, 
viz.: ‘Without ascribing to this body, which in its 
corporate capacity is the mere creature of the act to 
which it owes its existence, all the qualities and dis- 
abilities annexed by the common law to ancient insti- 
tutions of this sort, it may be correctly said to be pre- 
cisely what the incorporating act has made it, to derive 
all its powers from that act, and to be capable of ex- 
ercising its faculties only in the manner in which that 
act authorizes.’ And in this State the law is well set- 
tled that a corporation created for a specific purpose, 
not only can make no contract forbidden by its char- 
ter, but in general can make no contract which is not 
necessary either directly or indirectly to enable it to 
answer that purpose. In deciding, therefore, whether 
a corporation can make a particular contract, it must 
be considered in the first place, whether its charter or 
some statute binding upon it, forbids or permits it to 
make such a contract; and if its charter and valid 
statutory law are silent upon the subject, in the second 
place, whether the power to make such a contract may 
not be implied upon the part of the corporation, as 
directly or incidentally necessary to enable it to fulfill 
the purpose of its existence; or whether the contract 
is entirely foreign to that purpose. A corporation has 
no other powers than such as are specifically granted, 
or such as are necessary for the purpose of carrying 
into effect the powers expressly granted. Penn., Del. 
& Md. Steam Navigation Company v. Dandridge, 8 Gill. 
& J. 318, 319. 

“We must, therefore, determine the true construc- 
tion of the act of congress, authorizing the formation 
of these banking associations, and whether the power 
to make contracts like the one in question is expressly 
conferred upon them, or is directly or indirectly nec- 
essary to enable them to fulfill the purpose of their 
creation, or is entirely foreign to that purpose. 

“So far as the purpose of the law is indicated by its 
title, itis: ‘To provide a national currency, secured 
by a pledge of United States bonds, and to provide for 
the circulation and redemption thereof.’ After pre- 
scribing in previous sections the mode by, and the 
conditions under which banking associations may be 
formed, the'8th section declares that every association 
so formed shall become a body corporate from the 
date of its certificate of organization, but shall trans- 
act no business ‘except such as may be incidental to 
its organization, until authorized by the comptroller of 
the currency to commence the business of banking.’ 
Power is then given it to adopt a corporate seal, to 
have succession by the name designated in its organi- 





zation certificate, and in that name to make con- 
tracts and sue and be sued, to elect directors and 
other officers, ‘and exercise under this act all such in- 
cidental powers as shall be necessary to carry on the 
business of banking, by discounting and negotiating 
promissory notes, drafts, bills of exchange and other 
evidences of debt; by receiving deposits; by buying 
and selling exchange, coin and bullion; by loaning 
money on personal security ; and by obtaining, issuing 
and circulating notes according to the provisions of 
this act.’ 

“This is the only portion of the statute to which, 
for the purposes of this case, it is necessary to refer. 
By it the associations are not simply incorporated as 
banks, and the scope of their corporate business left 
wholly to implication, but the kind of banking which 
they may conduct is limited and defined. As we read 
the language of this 8th section, it authorizes the asso- 
ciations to carry on banking ‘ by discounting and ne- 
gotiating promissory notes,’ etc., and to exercise ‘all 
such incidental powers’ as shall be necessary to con- 
duct that business. The mode in which the incidental 
powers may be exercised is not defined, but all inci- 
dental powers which they can exercise must be neces- 
sary or incidental to the business of banking thus 
limited and defined. To the usual attributes of bank- 
ing, consisting of the right to issue notes for circula- 
tion, to discount commercial] paper and to receive de- 
posits, this law adds the special power to buy and sell 
exchange, coin and bullion; but we look in vain for 
any grant of power to engage in the business charged 
in this declaration. It is not embraced in the power 
to ‘discount and negotiate’ promissory notes, drafts, 
bills of exchange and other evidences of debt. The 
ordinary meaning of the term ‘to discount’ is to take 
interest in advance, and in banking is a mode of loan- 
ing money. It is the advance of money not due until 
some future period, less the interest which would be 
due thereon when payable. The power ‘to negotiate’ 
a bill or note is the power to indorse and deliver it to 
another so that the right of action thereon shall pass 
to the indorsee or holder. No construction can be 
given to these terms, as used in this statute, so broad 
as to comprehend the authority to sell bonds for third 
parties on commission, or to engage in business of that 
character. Theappropriate place for the grant of such 
a power would be in the clause conferring authority 
to ‘buy and sell,’ but we find that limited to specific 
things, among which bonds are not mentioned, and 
upon the maxim, Expressio uwnius est exclusio alterius, 
and in view of the rule of interpretation of corporate 
powers before stated, the carrying on of such a busi- 
ness is prohibited to these associations. Nor can we 
perceive it is in anywise necessary to the purpose of 
their existence, or in any sense incidental to the busi- 
ness they are empowered to conduct, that they should 
become bond-brokers, or be allowed to traffic in every 
species of obligations issued by the innumerable cor- 
porations, private and municipal, of the country. The 
more carefully they confine themselves to the legiti- 
mate business of banking, as defined in this law, the 
more effectually will they subserve the purposes of 
their creation. By a strict adherence to that they 
will best accommodate the commercial community, as 
well as protect their shareholders. 

“‘ Such is our construction of this statute, and it 1s 
supported by the best considered authorities, and the 
decided preponderance of judicial opinion in other 
States. 
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“This 8th section is almost identical in terms (and 
as respects the present question completely so) with 
the banking act of New York of 1838, chapter 260; 
and the Court of Appeals of that State, in Talmage v. 
Pell, 3 Seld. 328, held that banking associations, formed 
under that law, have authority only to carry on the 
business of banking in the manner and with the powers 
specified in the act; and have uo power to purchase 
State stocks to sell at a profit, or as a means of raising 
money, except when received as security for a loan, or 
taken in payment of a loan or debt. In speaking of 
the transaction under review in that case, the court 
says: the banking company ‘purchased these bonds 
as they might have purchased a cargo of cotton to send 
to market, to be sold at the risk of the vendor for the 
highest price that could be obtained. No authority to 
traffic in either commodity is expressly given by the 
law of 1838. It is, therefore, claimed as a power inci- 
dent to the business of banking. But the 18th section 
of the act declares that this business shall be carried 
on by discounting bills, notes and other evidences of 
debt, by loaning money on real and personal security, 
by buying and selling gold and silver bullion, foreign 
coin and bills of exchange, etc. The subjects pertain- 
ing to the business of banking are designated, and the 
express powers of the association are limited to them 
and to such incidental powers as may be necessary to 
transact the business thus defined by the legislature.’ 
They then proceed to show that the claim to base the 
validity of the contract upon any incidental power is 
unfounded, and pronounce the transaction illegal, and 
the assignment by the company of the mortgages 
which they held, as collateral security for the purchase, 
void. So, also, in recent decisions of the courts of 
last resort, in several of the States where this act of 
congress, and especially its 8th section, has been con- 
sidered, we find it construed in entire accord with the 
view we have taken of it. We refer to Fowler v. 
Scully, 72 Penn. St. 456; Shinkle v. First National 
Bank of Ripley, 22 Ohio St. 516; Wiley v. First Na- 
tional Bank of Brattleboro, decided by the Supreme 
‘Court of Vermont at its February term, 1875, and 
First National Bank of Lyons v. Ocean National Bank, 
decided by the Court of Appeals of New York, and 
reported in the ALBANY Law JOURNAL of April 17, 
1875. In the last-mentioned case there is a very able 
opinion of the court by Allen, J., in which he says he 
fully concurs in the views expressed by Judge Wheeler 
in the Vermont case, and in reference to the case of 
Van Lewen v. First National Bank of Kingston, 
shortly reported (the opinion of the judges not being 
given) in 54 N. Y. Rep. 671, which has been pressed 
upon our attention by the appellant’s counsel, he says 
it decided no general principle, but by a divided court 
it was determined that the contract in that case, under 
the circumstances, was the contract of the corporation 
and not the individual contract of the president. 

“We are, therefore, clearly of opinion that this busi- 
ness of selling bonds on commission is not within the 
scope of the powers of these corporations, and the 
bank could not, under any circumstances, carry it on; 
and being thus beyond its corporate powers, the de- 
fense of ultra vires is open to the appellee. 8 Gill. & 
J. 348. It follows from this that the bank is not re- 
sponsible for any false representations made by its 
teller to the appellant by which she was induced to 
purchase the bonds in question. Hence there was no 
error in the court’s instruction to the jury, nor in the 
rejection of the appellant’s first and second prayers.”’ 





THE UNITED STATES SUPREME COURT. 


E last week referred to an article in the American 
Law Review upon the Supreme Court and the 
various plans for facilitating business therein, express- 
ing our conviction that the reform most likely now to 
accomplish that end is the relieving of the judges from 
cireuit duty. The Evening Post has condensed the 
article as follows: 

‘* Among the plans proposed to remedy the evils we 
have mentioned, it has been suggested that the right 
of appeal should be restricted in two ways: first, that 
appeuls should not be allowed in respect of matters of 
fact; second, that appeals should not be allowed ex- 
cept when the amount involved is very large and ex- 
ceeds a fixed limit. 


RESTRICTION TO MATTERS OF LAW. 


In equity the decisions of the inferior courts upon 
the facts may be re-examined by way of appeal, as 
might also decrees in admiralty until recently. Al- 
though it is easy to understand how the practice may 
have originated, it is difficult to see any reason for its 
continuance. Those do not touch it which may be 
stated in favor of appeal in matters of law. The court 
which first hears the cause is at least as competent as 
the court above to decide the facts; and when the evi- 
dence before the former is given viva voce in open 
court, it has an advantage which is never possessed by 
the latter. The right is really a right to a second or 
third trial, and resembles an appeal from one jury to 
another, a proceeding which, strangely enough, was 
allowed in Massachusetts about forty years ago, and 
even now, we believe, obtains in Rhode Island. It is 
said that these cases are an immense addition to the 
work of the court; and one can hardly suppose that 
it would be otherwise when he remembers how vol- 
uminous the evidence in them usually is. 


LIMITATION BY AMOUNT IN CONTROVERSY. 


The limitation of appeals by the amount in con- 
troversy involves other considerations. Originally the 
amount must have exceeded $2,000, and this continued 
to be’the limit until the first of last May. It was once 
thought that it was high enough to prevent trivial 
matters from being brought to the court; and it would 
be hard to contend that the matters which it has ad- 
mitted have been of too little pecuniary importance 
for consideration. It would be still harder to show 
that they have not involved questions the determina- 
tion of which was as important to the parties and the 
public as those involved in controversies concerning 
the largest values; there are reasons for believing even 
that more questions which affect the general interest 
are contained in litigation about moderate amounts. 
The limitation of appeals, therefore, to suits involving 
very large sums would deprive the court of its useful- 
ness in those instances where there is the greatest 
chance of its being useful; at the same time it would 
not in the least discourage frivolous appeals, the 
temptation to which is perhaps increased with the 
magnitude of the interests at stake. 

Undoubtedly appeals are far too numerous, but the 
fault isin our judicial machinery, which has brought 
the law into its present confusion and uncertainty, not 
in the allowance of appeals. The remedy is to make 
the machinery adequate to the work, not to declare 
that the work, or a considerable part of it, shall not be 
done at all. There is the further objection to the posi- 
tive limitation of appeals by the amount involved, that 
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the expedient would be likely to have but a temporary 
effect; the value which will exclude all but a few cases 
now will admit a great many a short time hence; it 
will then have to be raised again, and so on continually 
until the appellate jurisdiction is confined to a small 
class of matters which are as far removed from the 
general interest of the public as those which come 
before the Court of Claims. By the act of 1875, chap- 
ter 77, section 3, the value of the matter in dispute 
necessary to give a right to appeal must exceed $5,000 
instead of $2,000, as formerly. If this act restricted 
only the absolute right of appeal, and provided for 
appeals in proper cases by leave of court, it might not 
only be unobjectionable, but highly advantageous. 
The power to judge of the propriety of an appeal would 
then be in the hands of the judges, with whom we think 
it might safely be trusted. The limit of $2,000 had an 
evil effect in making it impossible, except in a few par- 
ticular instances, to have the judgments of inferior 
courts re-examined by the Supreme Court. . The laws 
which did not allow appeals in bankruptcy and other 
proceedings had a like effect for the same reason; and 
that will be the effect of this act in a greater degree. 
In our opinion, however, the evil would be entirely 
remedied, if it were provided that, in all cases where 
there is an appeal as of right, an appeal may be had by 
leave of the court before which the matter is heard. 
NUMBER OF JUDGES. 

It should be considered whether any improvement 
is possible in its practice, without depriving the court 
of jurisdiction in matters which are proper for it to 
determine. Originally it consisted of six judges, four 


of whom were necessary for the transaction of busi- 
ness; it is now composed of nine judges, and six of 
them are required to be present; in practice, all, or 


nearly all, sit together for the hearing of appeals. The 
President, in his message at the beginning of the last 
session, suggested the necessity of two more circuits, 
and intimated that this might require the addition of 
two judges tothe Supreme Court. But, whatever may 
be the result of enlarging the court, it certainly has 
never had the effect of improving it as acourt of appeal. 

If experience can be trusted, it teaches that a court 
of nine judges, sitting together at a hearing, is not 
likely to do its work better, or to arrive at a more sat- 
isfactory conclusion than a court of three or four. It 
is desirable that appeals should be considered from the 
points of view which suggest themselves to different 
persons who have the necessary learning and experi- 
ence. This is secured by the presence of three or four 
judges, and the employment of a larger number is a 
waste of strength. The Supreme Court was not in- 
creased in size for the sake of any advantage to it as a 
court of appeal; but the formation of new circuits 
made necessary the appointment of more judges, that 
there might be one for each circuit, and they were 
added as a matter of course to the Supreme Court, 
where they naturally took part in the hearing of ap- 
peals. But, with so many judges, a subject cannot 
receive so full a discussion as with a smaller number, 
without consuming a great deal of time; and, if all 
take an equally active interest in it, the probability of 
reconciling differences of opinion is lessened. In ordi- 
nary cases, also, it is more likely that the strength of 
numbers will diminish the feeling of individual respon- 
sibility ; sometimes, too, the practice arises of assign- 
ing cases to single judges, and adopting their opinions 
as the judgments of the court, which has actually been 
done in some courts. 








' SUBDIVISIONS OF THE COURT. 


These difficulties would be avoided, and at the same 
time the court could be made available for disposing of 
its business, by providing that three or four judges 
might sit for the hearing of appeals, and that more than 
one such division of the court might sit at the same 
time. Two divisions of three or four judges each, or 
three divisions of three judges each, would probably 
be able to do all the work, not less satisfactorily, and 
with not less care and attention, than it receives now. 
If hereafter there should be a necessity for more judges, 
they can be added to the court; and, by sitting ina 
larger number of divisions, will be equal to any thing 
which is likely to be required of them. 

The only objection which suggests itself to this ar- 
rangement is the danger that one division of three 
judges might give a decision which would be opposed to 
the opinions of a majority of the court, or that different 
divisions wight come to contrary conclusions upon the 
same point of law. In England there are three distinct 
courts of common law, and four judges in equity with 
separate courts; yet the instances are rare in which 
the Queen’s Bench has laid down arule of law contrary 
to one declared by the Exchequer, or in which there 
has been a conflict between the judgments of the mas- 
ter of the rolls and those of a vice-chancellor; the 
separate courts of common law, too, often sit in two 
divisions, and, by this means, it is said, the Queen’s 
Bench has recently dispused of nearly all the arrears in 
that court. The same plan has also been adopted for 
the proposed court of appeal. If it has been possible 
for these different courts with concurrent jurisdictions, 
to administer the law on substantially the same prin- 
ciples, there is more reason for believing that it would 
be done by judges of the same court constantly in com- 
munication with one another, sitting iu shifting divis- 
ions, and cognizant of each other’s doings, and whose 
own occupation compels them to keep themselves in- 
formed of all the judgments of the court. Occasionally, 
however, there would be cases in which a conflict of 
opinion might arise, and others which it would be 
proper to have heard before a greater number of judges. 
Such contingencies would be provided for by a discre- 
tionary power in the court to order a rehearing. It 
would always be possible for the judges to consult with 
one another concerning matters which came before 
them; but the authority to direct a rehearing would 
give all the advantages of an appeal, while its being in 
the absolute discretion of the court would be a secure 
check against its abuse. 


CLERKS FOR THE JUDGES. 


In considering the means of giving to the court the 
greatest possible efficiency, it cannot be out of place to 
speak of the importance of providing the judges with 
the proper and necessary facilities for the performance 
of their duties. The deficiency in this respect is mani- 
fest upon a comparison between the staff of officers at- 
tached to it, and those belonging to the courts of other 
countries. Every English judge has clerks attached to 
his person; bnt such assistance, or any thing which 
supplies its place, has never been given to our judges. 
The clerk of the court is commonly the officer who has 
charge of the records; but there is no one whose office 
is to do for the judges such work as would naturally 
fall to a judge’s clerk, and therefore the judges have to 
do it themselves. Lawyers who have a considerable 
practice do not undertake the clerical and ministeria[ 
parts of the work, and other parts of it would suffer if 
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they did. The power of mastering details is a most 
important one in a good lawyer; but the necessity of 
giving constant attention to them is an obstacle to the 
attainment of any thing higher. Yet this necessity is 
imposed on the judges, and they are obliged regularly 
to do the work of clerks. The effect has been to require 
avery large number of judges, and to raise to the bench 
many very ordinary lawyers. 
CIRCUIT DUTY. 


The suggestion has been made that it would be well 
to relieve the judges of the Supreme Court from the 
duty of going on circuit, in order that they may give 
their entire time to the hearing of appeals. But this 
does not seem to have been favorably received; and it 
has been generally recognized as important that they 
should personally witness and take part in the applica- 
tion of the law to actual cases as they come before the 
lower courts, as well as that they should determine 
points of law on appeal. The practice, however, of 
allotting the judges to circuits takes away from the 
advantage thus gained, and lessens their usefulness in 
appeals. This country is divided into nine circuits, 
and to each is allotted a judge of the Supreme Court; 
usually he lives in the circuit to which he is assigned, 
and the same allotment continues indefinitely; he 
therefore becomes identified with his circuit as a local 
judge, and has no practical knowledge of legal pro- 
ceedings in the other eight-ninths of the country, ex- 
cept what he acquires by hearing appeals. Although 
the foundation of the laws and the forms of judicial 
procedure in the different States was substantially the 
same, yet, as they have beeu under the direction of 
nearly forty separate courts of last resort, and subject 
to change by as many legislative bodies, numerous vari- 
ations have arisen. Different subjects of litigation, 
too, are peculiar to different localities; the great inland 
States have comparatively little to do with admiralty 
and mercantile law; and the land laws of the States 
near the Pacific and the Mexican frontier require a 
learning distinct from that which is necessary in the 
east. The determination of appeals in the Supreme 
Court calls for an understanding of all these different 
systems and subjects; but the actual experience of 
each judge is confined to his own circuit. 

If the allotments should be made every year, and 
no judge should be allotted to the same circuit two 
years successively, it would be a great improvement, 
and would tend to make the judges more conversant 
with the matters which they must hear on appeal, and 
perhaps to reconcile some local peculiarities and diver- 
sities of law and procedure. 


COSTS TO RESTRICT APPEALS, 


Attempts have often been made to prevent or dis- 
courage unnecessary or frivolous appeals, and appeals 
brought merely fordelay. For this purpose power has 
been given to the courts to punish by increased costs, 
or by the allowance of a higher rate of interest, where 
the judgment is for the payment of money. 

Costs, however, are not usually given as a punish- 
ment, but as a compensation to the party to whom they 
are awarded, for the expenses incurred by him in the 
suit. If they are allowed, the principle on which it 
should be done is that one party, having by his fault to 
put another to the expense of litigation, ought to com- 
pensate him; and, in order that the compensation may 
be as complete as practicable, the measure of it should 
be the necessary cost and expense of the litigation. In 
the courts of the United States, and in those of nearly 





al) of the several States, costs are nominally allowed, 
sometimes as of right to the prevailing party, some- 
times in the discretion of the court; but they are com- 
monly limited by statutes to a few particular items, 
forming such an inconsiderable part of the actual 
expenses that, practically, each party pays his own 
costs. 

If it is not right or expedient that costs should be 
allowed, the present practice ought not to exist, and 
parties should pay their own costs in name as well as in 
fact. But, if they are to be awarded at all, it should 
be done in such a manner that the party recovering 
them may receive, as nearly as practicable, the sum 
which he has been obliged to expend. 

Whatever objections may be alleged against giving 
costs generally, they have less force ip respect of ap- 
peals in the Supreme Court, while the reasons in favor 
of it have greater strength than in other matters. The 
cases there are comparatively few, and to ascertain the 
amount of the necessary expenses would be easy. At 
the same time the injury done by an unnecessary ap- 
peal to a party who has been successful in the court 
below is often very great, and it is a hardship that, 
upon the affirmance of the judgment, he must pay the 
additional expense of the appeal which was caused by 
no fault of his own. The prospect of having to make 
compensation in this respect would do much to dis- 
courage appeals where there is no occasion for them, 
and where there is no reasonable prospect of success. 

The established rule of the House of Lords and of 
the Court of Chancery is that when an appeal is suc- 
cessful, and the decree below is reversed, costs are not 
given to the appellant, except under special circum- 
stances; but when the decree is affirmed on appeal, 
costs are generally given to the respondent. The rea- 
son for allowing costs to the respondent, when the 
decree is affirmed, is plain; that for refusing them to 
a successful appellant is said to be that it would be 
making the respondent pay the costs occasioned by the 
mistake of the court below; and, although it may be 
hard that the appellant should have to bear his own 
expenses, it would be still harder if they were imposed 
on. the party who came only to defend and sustain a 
decree in his favor. The Court of Appeal, therefore, 
puts itself in the place of the court below, and makes 
the decree and awards only the costs, which the appel- 
lant ought to have had there. What is more satisfac- 
tory than this reasoning is the consideration that the 
rule removes the inducement to appeal merely for the 
sake of recovering costs.’ 


SS 


ATTORNEY’S LIABILITY IN EQUITY FOR 
NEGLIGENCE. 


HE Solicitors’ Journal says: The case of British 

Mutual [: tment Company v. Cobbold, 23 W. R. 
487, L. R., 19 Eq. 627, briefly noticed by us at the time 
it was decided, deserves attention as having thrown 
discredit on a doctrine which has been sanctioned by 
dicta of eminent judges, and has narrowly escaped 
being established as a rule—viz.: that though an ac- 
tion at law may be maintained, and damages recov- 
ered, against a solicitor for loss occasioned by negli- 
gence, yet — at all events, in case of negligence “ of a 
gross and palpable kind ’’ — the Court of Chancery will 
also give relief. As was pointed out in a recent decis- 
ion (Mare v. Lewis, Ir. L. R., 4 Eq. 235), this is not a 
question of the form of procedure merely; “it in- 
volves a substantial difference as to the rights of the 
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litigants. ‘To such an action in a coutt of law the 
statute of limitations would be a good defense if six 
years had elapsed from the time the default was actu- 
ally made; whereas, if the ground of complaint comes 
within the jurisdiction of the Court of Chancery, as 
being founded on fraud or trust, the statute of limita- 
tions either does not apply to the case, or requires a 
very different application.”’” Moreover, as we shall 
hereafter see, the relief which the Court of Chancery 
has been asked to give has been of a very different de- 
scription from that afforded at law. 

The doctrine seems to have been broached by Lord 
Hardwicke in Floyd v. Nangle, 3 Atk. 568, and Lord El- 
don in —— v. Jolland, 8 Ves. 72, suggested, in a shad- 
owy kind of way, that a solicitor, who advised a re- 
ceiver in a transaction which involved loss to the estate 
through a fall in the funds might be compelled by the 
court to make good this loss. On the other hand there 
is the strong authority of Luke v. Bridges, Prec. Ch. 
146, where an attorney had put out his client’s money 
upon the security of property which slight inquiry on 
his part would have shown to have been previously in- 
cumbered, and the bill was filed to have the money 
made good by the executors of the attorney. The 
lord keeper held there was vo sufficient ground to 
charge them in equity. And in Brooks v. Day, 2 Dick. 
572, a bill filed to make the defendant, an attorney, 
answerable for an alleged breach of trust by recom- 
mending a bad security to the plaintiff, was dismissed 
by Lord Thurlow, who said that if any thing was to be 
imputed to the defendant through negligence, he would 
be subject to damages for it at law; ‘if through 
fraud, this court is proper to relieve.’”’ Eighty years 
later, however, we find in Dixon v. Wilkinson, 4 D. G. 
& J. 508, the late Lord Justice Turner expressing a 
rather strong opinion in favor of the existence of the 
jurisdiction. After pointing out that the court had 
constantly exercised a jurisdiction to charge solicitors 
with losses occasioned to their clients by malfeasance, 
he said, ‘* Whether this jurisdiction, which undoubt- 
edly exists in cases of malfeasance, extends to cases 
of mere neglect, I think it is unnecessary for us in this 
case to decide, but I am not satisfied that in principle 
any sound distinction can be drawn between cases of 
malfeasance and cases of non-feasance; and looking 
to what was said by Lord Eldon in Jolland’s case, and 
to what I remember to have heard from him on some 
other occasion, though I cannot recollect or find the 
case, I strongly incline to the opinion that the juris- 
diction is not limited to cases of malfeasance, but 
extends also to cases of mere negiect.’’ 

As might be imagined, the question of negligence 
has most frequently come before the court in refer- 
ence to the investigation of titles, and the investment 
of clients’ money. In the instances where the court 
has afforded relief against solicitors for negligence of 
this kind, the jurisdiction appears to have been rested 
upov various grounds. Excluding from consideration 
cases (as for instance Blair v. Bromley, 5 Hare, 542; 
2 Phil. 354), where there was fraud of a grave kind — 
the misappropriation, in fact, by the solicitor to his 
own purposes of money placed in his hands to invest — 
we may notice first that class in which the jurisdic- 
tion has been based on agency, giving a right to an ac- 
count. Thus if Smith v. Pococke, 2 Drew. 197, a solic- 
itor had acted for many years, up to the time of his 
death, as the adviser of a lady in her money affairs, 
and she had from time to time placed considerable 
amounts in his hands, for which he undertook to find 





securities. Upon a claim made by the client under a 
decree in a creditors’ suit for administration of the 
solicitor’s estate, Kindersley, V.-C., held that as the 
solicitor had acted under ‘‘a general agency to make 
investments ”’ for his client, she could have filed a bill 
against him to account to her for all sums of money 
belonging to her that he had in his hands; the claim 
of the client against the solicitor’s estate was not, 
therefore, a mere legal demand for damages, but a 
question of items in an account, which could be en- 
tertained by the court; and an order was made that 
the securities should be realized, and the amount paid 
to the client, and that she should go in and prove for 
the deficiency against the solicitor’s estate. In the 
recent case of Mare v. Lewis, Ir. L. R. 4 Eq. 219, this de- 
cision was relied upon as an authority for the proposi- 
tion that by the mere receipt of money from a client 
for investment, a solicitor becomes an agent, and as 
such liable to account in acourt of equity. But the 
vice-chancellor pointed out that the ground upon 
which the court proceeded in Smith v. Pococke was 
that there was a course of dealing between the parties 
showing a general agency ; it was not the case of a sin- 
gle sum given with a direction to invest, but a perma- 
nent employment to invest generally whenever money 
was received from the plaintiff. 

Another ground on which the jurisdiction has been 
founded is that of trust. In Craig v. Watson, 8 Beav. 
427, where a solicitor was held personally responsible 
for the deficiency in a security taken by him for his 
client, the circumstances were such as, in the opinion 
of the court, created a case of ‘‘ combined agency and 
trust,”’ and the master of the rolls based his judgment 
on the circumstance that the defendant, who hud taken 
the security in his own name, had, by his mode of deal- 
ing with the money of his client, ‘* not only acted as 
such solicitor and agent, but constituted himself 
trustee for the plaintiff, and conducted himself as 
such.’’ It would seem absurd to hold that every one 
who receives money to invest for another thereby con- 
stitutes himself a trustee; this argument appears to 
have been raised in the case of Mure v. Lewis, but was 
promptly repelied by the court. ‘‘ If,’’ said the learned 
vice-chancellor, *‘a person goes to his stockbroker and 
directs him to invest money for him in railway shares, 
without specifying in what company, does the mere 
receipt of the money by the broker, for such purpose, 
constitute him a trustee for his employer, and make 
him subject to all the responsibilities attaching to a 
trustee in the investment of trust money? I think 
there is neither principle nor authority to support the 
proposition that it does.” 

There remains a ground for holding the solicitor 
liable in equity as well as at law, which seems to have 
been adopted by Stuart, V.-C., viz.: that the Court 
of Chancery will afford relief against negligence of 
solicitors in investing money, because they are officers 
of the court. ‘ Under its improved course of prac- 
tice,’ he said (Chapman v. Chapman, 18 W. R. 533, L. 
R., 9 Eq. 276, 294), “it would seem to be the duty of 
this court to extend its jurisdiction as widely as possi- 
ble in such cases, and to take cognizance of all well- 
grounded complaints against the conduct of its officers 
in the management of the business of their clients.” 
In the particular case, however, his honor held that 
the conduct of the solicitor was rather imprudent and 
indiscreet than negligent, and accordingly refused the 
relief sought against him. This dictum of Stuart, V.- 
C., was relied upon in the recent case of British Mu- 
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tual Investment Company v. Cobbold, 23 W. R. 487, L. 
R., 19 Eq. 627, where the court was asked to exercise a 
jurisdiction to make a solicitor take an insufficient 
mortgage security which he had effected for a client 
off his hands, on the ground that ‘“‘ the Court of Chan- 
cery has a concurrent jurisdiction with the courts of 
law against its own officers.”” Vice-Chancellor Hall 
unequivocally repudiated the jurisdiction. ‘“ It would, 
in my opinion,”’ he said, “ be an alarming thing to so- 
licitors who prepare mortgage deeds for clients to say 
that, if they are guilty of negligence, the clients would 
be entitled in this court to a remedy additional to that 
which they have by an action at law: that this court 
would compel a solicitor to take a mortgage security 
off his client’s hands, and find the money necessary for 
the purpose —it may be a sum of £100,000. There is 
no jurisdiction in this court to enable it to do that.” 
And he added that he knew of no authority in support 
of the proposition that there is jurisdiction in the 
Court of Chancery in a case of ordinary negligence 
(by which, we presume, his honor meant ‘‘ mere negli- 
gence ’’) on the part of a solicitor, in reference to the 
investigation of a title, to make such solicitor respon- 
sible. It may be hoped that by this decision this 
much-mooted point will be set at rest. 


—_——___@—__—. 


LAW BOOKS. 


HE London Atheneum, in recently noticing a law 
book, made the following excellent comments on 

the ordinary law books: ‘‘ The plan of the book differs 
materially, and, we think, advantageously, from that 
of the ordinary text-book. The latter has much to 
answer for, it seems to us, as being calculated to de- 
press the intellectual character and general capabilities 
of the English lawyer. In spite of the complimentary 
epithets, such as ‘able,’ ‘learned,’ ‘exhaustive,’ so 
liberally bestowed on our standard legal works, it must 
be confessed that they usually consist merely of an 
interminable succession of decided cases, with little 
attempt at logical order or intelligible arrangement. 
Hence these books are verbose, wearisome and unsat- 
isfactory, except as collections of precedents, and it is 
little wonder that we shut them up as soon as we have 
found the proper case in point, and put them back on 
the shelf till another question occurs. It often hap- 
pens, therefore, that men who have passed their lives 
among such books are little fitted to enter with advan- 
tage into the discussion of general topics. That the 
bar numbers many men of brilliant parts among its 
members, we must indeed admit; but this raises, we 
think, in spite of the system, and not by reason of it. 
A certain percentage exists, in most professions, of 
men who cultivate, for amusement or mental improve- 
ment, or both, some branch of study in addition to 
that which provides them with their daily occupation ; 
and of such men the ‘superior branch’ of the legal 
profession can generally boast a fair sprinkling, as 
might be anticipated when we remember from what 
classes of the community its ranks are in most part 
recruited. The ‘mere lawyer,’ however, is not one of 
these gifted and exceptional persons; and while his 
whole interests are centered in Westminster Hall or 
Lincoln’s Inn, his deepest hero-worship is reserved for 
judges who can split a hair into a thousand parts, and 
writers, or rather compilers, whose only aim is to 
photograph each fragment with unerring accuracy. 
This narrow spirit, naturally enough, influences both 
advocates and judges in the discharge of their duties 





and a long-winded string of fancied analogies will fre- 
quently be characterized as a ‘learned and able argu- 
ment,’ while a plain statement and demonstration of 
the law applicable to the case will seldom earn a single 
word of applause. Under these circumstances, we are 
glad to see any symptom of reform in our legal bibliog- 
raphy; and we think we see such a symptom in the 
book before us.”’ 
—_——_>—___——_ 


RECENT ENGLISH DECISIONS. 
PROPERTY PASSING. 

Work to be done upon a ship: property in articles 
manufactured for the purposes of such contract: pay- 
ments during the progress of the work: completion of 
contract prevented by loss of the ship: money had and 
received: failure of consideration.—The defendants 
contracted with the plaintiffs to make and supply new 
boilers and certain new machinery for a steamship of 
the plaintiffs, and to alter the engines of such steam- 
ship into compound surface-condensing engines, ac- 
cording to a specification. The engines, boilers and 
connections were, by the contract, to be completed in 
every way ready for sea, so far as specified, and tried 
under steam by the engineers (the defendants) pre- 
vious to being handed over to the company; the re- 
sult of such trial to be to the satisfaction of the com- 
pany’s inspector. The price of the work was to be 
£5,800, and was to be paid as the work progressed, in 
the following manner, viz.: £2,000 when the boilers 
were plated, and £2,000 when the whole of the work 
was ready for fixing on board, and the balance, £1,800, 
when the work was fully completed and tried under 
steam. These payments were only to be made on the 
certificate of the plaintiffs’ inspector. The old mate- 
rials removed from the ship were to become the prop- 
erty of the defendants. The specification contained 
elaborate provisions as to the fitting and fixing the 
new boilers and machinery on board the ship, and the 
adaptation of the old machinery to the new. The 
boilers and other new machinery contracted for were 
completed and ready to be fixed on board, and one in- 
stallment of £2,000 had been paid under the contract, 
when the ship was lost by perils of the sea. The value 
of the work actually done by the defendants under 
the contract amounted to £4,118. The second install- 
ment of £2,000 was subsequently paid, at the time of 
which payment the plaintiffs knew of the loss of the 
ship, but the defendants did not. The plaintiffs 
claimed delivery of the boilers and other machinery 
completed under the contract, and this being refused, 
brought an action for the detention of the same, or to 
recover back the £4,000 paid by them to the defendants. 
Held,that the contract was an entire and indivisible con- 
tract for work to be done upon the plaintiffs’ ship for 
acertain price, from further performance of which 
both parties were released by the loss of the ship; that 
the property in the articles manufactured was not in- 
tended to pass until they were fixed on board the ship; 
and that consequently the plaintiffs were not entitled 
to the boilers and machinery, nor could they recover 
the £4,000 already paid as upon a failure of considera- 
tion, Anglo-Egyptian Navigation Company v. Rennie, 
L. R., 10 C. P. 271. 

RAILWAY COMPANY. 

Carrier of passengers: passenger traveling free at his 
own risk: negligence.— The plaintiff traveled by the 
defendants’ railway from L. to G. as a drover with 
cattle, without payment, on the condition, which he 
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knew, that he traveled at his own risk. On the train 
arriving at G. it stopped on a bridge over a river; the 
parapet of the bridge was very low and dangerous, 
and the night dark. The plaintiff got out of the train, 
and in walking along the railway from the spot where 
the train stopped to go off the defendants’ premises, 
fell over the parapet of the bridge and was injured. 
Held, that the terms under which the plaintiff traveled 
exempted the defendants from liability, not only dur- 
ing the actual transit on the railway, but whilst the 
plaintiff was going from the defeudants’ premises. 
Gallin v. The London and Northwestern Railway Com- 
pany, L. R., 10 Q. B. 212. 


SURVEYOR. 


Trespass: highway board: individual corporators: 
district surveyor: personal liability: 5 & 6 Wm. 4, c. 50, 
25 & 26 Vict., c. 61.— At a meeting of the members of 
a highway board it was resolved that a path running 
through land in the occupation of the plaintiff was a 
highway, and that the plaintiff be directed to remove 
alock from a gate placed across it. The surveyor of 
the board was afterward ordered by them to remove 
the lock, and did so. On the trial of an action of 
trespass brought by the plaintiff against the members 
of the board in their personal capacity and the sur- 
veyor, in which the defendants justified, Kelly, C. B., 
nonsuited the plaintiff on the ground that neither the 
members of the board nor the surveyor were liable 
individually. No evidence was, therefore, given in 
support of the plea of justification. The Court of 
Exchequer (Kelly, C. B., dissenting) having set aside 
the nonsuit and ordered a new trial on the ground, 
first, that assuming that the resolution was illegal the 
members of the board who concurred in it were per- 
sonally responsible; secondly, that the fact that the 
surveyor was, by 25 & 26 Vict., chapter 61, section 16, 
bound to obey the orders of the board, did not ex- 
cuse him if in obeying their orders he did an unlawful 
act. Held, by the Exchequer Chamber (expressing no 
opinion as to the liability of the members of the 
board), that the surveyor was liable, and that the 
judgment setting aside the nonsuit must, therefore, be 
affirmed. Mill v. Hawker, L. R., 10 Ex. (Ex. Ch.) 92. 


—_—_>__——_ 
BOOK NOTICES. 
Moak’s English Reports. Wy Albany: William Gould 
n. 


: volume is much more fully annotated than the 

eighth, which we recently had occasion to notice. 
Notes more or less elaborate have been added on the 
following subjects: Liability of officers and agents on 
contracts made by them as such; Bona fide holders; 
Liability of principal for frauds and torts of his agent; 
Rights of owners of water-courses; Sale of infants’ 
estate — proceeds. 

The volume contains over 900 pages, and is well got- 
ten up. 


Tilton v. Beecher. Vol. I1l. New York: McDivitt, Camp- 
bell & Co. 


We have already spoken of the prior volumes of this 
series. The present volume completes the trial, and 
contains, beside the evidence given after the sixty- 
third day, the arguments of the counsel, the charge of 
the judge, and portraits of Messrs. Evarts, Beach, 
Hill, Bowen and Pearsall. 








CORRESPONDENCE, 


REMOVAL OF Sort oF HigHwaAy. 
To the Editor of the Albany Law Journal: 

Mr. Cook, in his Manual of the Highway Laws of 
this State, at page 112, makes the following statement: 

“The general rule is, that the public have a right to 
all the earth and materials that are necessary for the 
improvement of the road. Such earth and materials 
may be removed from one part of a highway to an- 
other, even beyond the boundaries of the land opposite 
which they were taken (Fish v. Mayor of Rochester, 6 
Paige, 272); but this rule does not apply to trees stand- 
ing or lying upon a highway. Such trees belong to the 
owner of land, except such as may be requisite to make 
or repair the highways and bridges on the same land. 
1 R. S. 525, § 126.” 

The case in the 6th Paige cited does not support the 
doctrine of the text, or, at best, is only a mere dictum, 
and not an authority. 

The following is the language of the chancellor in 
that case: 

** So far as relates to the injury, if any, in removing 
the earth or gravel which is necessarily taken out in 
reducing the grade of the street, and using it in repair- 
ing or improving other streets of the city, it cannot 
form a proper subject of relief in this court, even if 
the complainant is right in supposing that such earth 
or gravel belongs to him. It is not alleged in the bill 
that he either offered or was willing to make the neces- 
sary excavation himself, and that the common coun- 
cil refused to permit him to have the sand and gravel 
so removed; and they certainly were not bound to 
remove it for him, and to deposit it in such place as he 
should direct. I believe it is the custom of publio 
officers having the care of public roads to take the ma- 
terials which are removed from one part of the high- 
way, under their direction, in improving the road at 
that point, and deposit them wherever they may be 
wanted for the repair or improvement of the highway 
in other places; even beyond the boundaries of the 
lands opposite to where the materials were taken. The 
only restriction upon this power, of which Iam aware, 
is that contained in the 126th section of the title of the 
Revised Statutes relative to highways and bridges (1 R. 
S. 525), which gives the owner or ocoupant of land over 
which a highway is laid out the use of the trees thereon, 
except such as are requisite to make or repair the high- 
ways or bridges on the same land. This legislative 
restriction of the right to use trees, or limiting to 
repairs of the road within the same lands, appears to 
be founded upon the supposition that, without such 
restriction, they might be used to repair or improve 
other parts of the highway; and, as the restriction is 
confined to trees, other materials may be used beyond 
the bounds of the land from which they are taken. 
* * * When in a state of removal, therefore, it does 
not appear to be susceptible of any distinct owner- 
ship, except in those under whose authority or by 
whom such removal is made.”’ 

Now it appears to the writer of this that the learned 
chancellor did not stop to inquire as to the law as it 
existed at the time of the enactment of the statute 
(1 R. S. 525, § 126) in relation to trees growing upon the 
highway. That statute is simply in affirmance of the 
common law, and its enactment cannot be construed 
as justifying the removal of other materials beyond 
the bounds of the land from which they are taken. 
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See 1 Cuwen’s Treatise, 415, 3d ed., and cases there 
cited. Also numerous cases cited in Abbott’s Digest, 
under head of *‘ Use of Highways.” 

The custom of public officers, having the care of 
public roads, to remove the earth from one man’s 
premises to those of another, carries but little weight 
as an authority for a forcible change of ownership of 
the soil. And it does not very clearly appear how the 
loading of one man’s sand and gravel upon a wagon 
for the purpose of such removal can so change the 
nature of the property as to render it not ‘ suscepti- 
ble of very distinct ownership, except in those under 
whose authority or by whom such removal is made.” 

THE COMMISSION OF APPEALS. 
JULY 24, 1875. 
To the Editor of the Albany Law Journal: 

Sir —A correspondent in the last number of your 
journal assails the late Commission of Appeals, and 
justifies his assault by a reference to the two cases of 
Rawson v. Pennsylvania Railroad Co., 48 N. Y. 212, 
and Elmore v. Sands, 54 id. 512, which he claims are in 
direct conflict with each other, although the opinion 
in each was written by the same judge, and concurred 
in by all his associates. This allegation of conflict 
would be somewhat extraordinary, if true; but it hap- 
pens to be without any foundation. In the first case, 
there was a limitation on the railroad ticket as to the 
amount of luggage, etc. This was shown to have been 
unknown to the passenger, and the ticket was received 
under such circumstances it could not be pre- 
sumed that she knew it or assented to it; and hence it 
was held that she was not bound by it. In the subse- 
quent case, that case was referred to in the opin- 
ion, and plainly distinguished. The words ‘ good for 
this date only ’’ were plainly printed on the face of the 
ticket; the plaintiff had had the ticket in his posses- 
sion for several days, and there was no proof that he 
did not know its terms, and it was held that, under 
the circumstances, he must be presumed to have 
known them. Hence there was no conflict in the two 
cases. Both were properly decided, and the iast one, 
shortly after its decision, was expressly commended 
in your Journal. Whatever else may be said of the 
Commission, I think it will be found that its decisions 
are consistent with each other. 
Yours, etc., LEx. 

_—__>——_—— 
NOTES. 

‘HE Irish Law Times and Solicitors’ Journal and the 

London Law Journal copy the address of Mr. 
David Dudley Field to the Albany Law School.— 
Mr. John D. Parsons, Jr., has in press, and will issue 
early in September, an American edition of Brown’s 
Law Dictionary, which has been thoroughly revised 
and amended by Mr. A. P. Sprague. It will be com- 
prised in g volume of about 400 pages, and is to form 
the first of a series of concise and inexpensive books 
to be called the ‘Handy Volume Series.’-—— We are 
indebted to Messrs. James Cockcroft and Company 
for a portfolio of most admirable legal portraits, part 
of a series which they are now publishing. They are 
engraved on steel and printed on India paper, and are, 
in all respects, the finest collection of legal portraits 
that we have ever seen. Each portrait is accompanied 
by a biographical sketch, which is very elegantly 
printed, and which, with the portraits, will, when 
complete, form a most unique and handsome volume. 





The reporter of the London Times, at the conclusion 
of his report of cases decided in the Queen’s Bench in 
the sitting in Banco, writes: ‘‘The court then rose, 
having sat for the last time. The judges, indeed, 
proceed to Guildhall to continue the nisi prius sit- 
tings there, but they are not sittings of the court 
itself, and are only sittings of single judges for trial 
of cases under the authority of the court. The 
Court of Queen’s Bench, properly so-called, unless 
some fresh change is made in the law, will never sit 
again, and has closed its long existence—of at least 
1,000 years, for it is curious that just that period has 
elapsed since the time when the king, in the person of 
Alfred, first exercised its high jurisdiction over all 
magistrates and superior judges. The special jurisdic- 
tion, indeed, constitutes the exclusive jurisdiction of 
the King’s Bench, which preserves the memory of its 
origin in its peculiar title, ‘the Court of the King be- 
fore the King himself.’ Its jurisdiction is, indeed, 
under the judicature act, transferred to the High 
Court; but it ceases to exist as a separate court, and 
whenever its judges sit again, it will be, not as judges 
of this court, but as members of a division of the High 
Court. And so this High Court, with all its memories 
and traditions, has passed away into history, and be- 
come a thing of the past.’’ 


A case said to be without precedent in French juris- 
prudence was recently decided by the Civil Tribunal 
of the Seine. M. Belin, the owner of a house at 
Choisy-le-Roi, on the approach of the invading army 
in September, 1870, fled to Paris, having first concealed 
in the cellar of his house, among other valuables, bonds 
payable to bearer worth about £8,000. After the seige, 
on revisiting his house he found it had been sacked, 
and his bonds carried off. Further investigation led 
to the discovery that the plunderers were Prussian 
soldiers, one of whom was a man named Erlack, who 
had been in the habit of frequenting an auberge at 
Versailles, called the Cheval Rouge, kept by a man of 
the name of Marlet. A search was made in this place 
which resulted in the discovery of twenty-five of the 
missing bonds. Marlet was prosecuted as an accom- 
plice in the theft, and was sentenced to eight months’ 
imprisonment. He appealed from the sentence, and 
alleged that he had bought the bonds from Erlack in 
pursuance of advice given by the local authorities of 
Versailles, who, knowing that a great many valuables 
had been pillaged, and would be carried away by the 
German soldiers, requested the inhabitants to re- 
purchase the goods pillaged at the lowest price possible, 
in order to preserve them for the proprietors. The 
authorities, in making this recommendation, required 
every one who purchased in pursuance of it to make a 
declaration to the police of the articles re-purchased. 
Marlet alleged that, although he had not made this 
declaration, he had given immediate notice to a police 
agent, and had requested him to make the requisite 
declaration; but he had forgotten todoso. The police 
agent confirmed this evidence, and Marlet was acquit- 
ted. During the hearing of this appeal the bonds were 
deposited with the officer of the court, and were burned 
in the fire at the Palais de Justice. Marlet now sued 
M. Belin for the amount expended in purchasing from 
the Prussian soldiers, for his benefit, the twenty-five 
bonds, viz., 2,250 francs. The unfortunate proprietor 
objected, that he had not been advantaged at all by 
the re-purchase, for the bonds were destroyed before 
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they were restored to him. It was replied that this 
was no matter; the subsequent destruction of the 
bonds did not deprive the act of re-purchase of its 
character of a benefit to the proprietor, and, moreover, 
under a law passed in 1872, relating to title deeds de- 
stroyed or burned, he could obtain new title deeds. 
M. Limet, for the proprietor, in reply, argued that 
Marlet’s account was wholly untrustworthy; that he 
had no such generous motive as he alleged, and that 
he never was possessed of a sum of the amount of that 
which he alleged he had paid forthe bonds. The court 
held that the proof of the intention of Marlet to pur- 
chase the bonds for the benefit of the proprietor was 
not clearly made out; consequently, he could not claim 
to be a gérant d’ affaires under articles 1371 and 1375 of 
the Code Civil; that he was therefore a person inter- 
fering in the concerns of another from motives of his 
own personal interest, and as such could recover the 
expenses he had sustained only when the person in 
whose concerns he had interfered had been profited 
by his interference; now as the bonds had been de- 
stroyed before they were restored to the proprietor, 
the benefit of their re-purchase was not obtained by 
him, hence Marlet could not claim the sum which he 
alleged he had paid for the bonds. The court ordered 
Marlet to pay the costs of the suit. 


In view of the amount of discussion that has re- 
cently been had upon judicial ability and integrity, 
we are delighted to learn, from a Scottish contempo- 
rary, that a mechanical judge of high ability and the 
most perfect integrity has been invented. He consists 
of two machines, known respectively as the relational 
and the differential machine. By using these machines 
together, says the inventor, ‘“‘ we are enabled to obtain 
the bearing of any facts, or to arrive at any conclusion 
to which the mind itself is competent. From any 
definite number of premises, the correct answer may 
be obtained by a process imitating, as near as possi- 
ble, the natural process of thought. It would be a 
great boon to the community if the judges, not- 
withstanding their high integrity, would use such an 
instrument, as then what one calls right would not be 
called by a second wrong. A mechanical judge would 
be a boon to the whole civilized world.”” In our judg- 
ment, it would be a good thing to put one of these 
machines in place of Judge Tappen. It could not cer- 
tainly do worse, and it might do a great deal better 
than he does. 

The Central Law Journal publish a nisi prius case, 
Bolton v. Dickens, and, by way of apology, recounts 
the “‘many tragedies connected with it, and growing 
out of the transactions involved in it. The parties 
were all related, more or less, by consanguinity or 
marriage. In May, 1857, Isaac L. Bolton killed one 
W. Millen, under circumstances which created great 
excitement. He was tried for murder and acquitted. 
The expenses of his defense have been said to be quite 
$100,000, and their payment is one of the matters con- 
nected with this case, it being alleged on one side that 
the partnership agreed to pay them because the trouble 
arose in defense of the rights of the firm, and the 
agreement to pay being denied by the partners, who 
are suing. During the progress of a trial collateral to 
this suit, on one occasion, in open court before the 
chancellor, the parties opened fire with their pistols, 
and one or two persons were wounded. Not long 





after, the house of Thomas Dickens was attacked in 
the night-time and several persons killed, he himself 
being wounded. The perpetrators of this deed were 
hunted to the mountains, and, it is said, killed. After 
this, Wade Bolton was killed by Thomas Dickeus on 
the streets, and, subsequently, Dickens was assassin- 
ated on the road-side. Samuel Dickens, a son of 
Thomas Dickens, was after this killed by the accidental 
discharge of his own weapon. Since the suit was com- 
menced, the house of Wade Bolton was destroyed by 
fire, he alleging that it was done at the instigation of 
Dickens to destroy the firm's books which he had in 
possession, and Dickens alleging that it was done by 
Wade Bolton himself to destroy the books, so that 
they could not be used in evidence against him.”’ 


The names of Eldon and Kenyon and Mansfield 
and a score of other old-time English judges, are so 
often referred to in our modern books, and with so 
much veneration, that it sometimes seems quite impos- 
sible to believe that they breathed the same air, and 
lived about the same lives and got as drunk as other 
men of their day, but at least some of them did, if 
Greville is to be believed. He says, under date of 
September 22, 1831: ‘‘ There was a dinner at Apsley 
House yesterday ; the Cabinet of Opposition, to discuss 
matters before having a general meeting * * * 
Dudley, who was there, told me it was tragedy first and 
farce afterward; for Eldon and Kenyon, who had 
dined with the Duke of Cumberland, came in after 
dinner. Chairs were placed for them on each side of 
the Duke, and after he had explained to them what 
they had been discussing and what had been agreed 
upon, Kenyon made along speech on the first reading 
of the bill, in which it was soon apparent that he was 
very drunk, for he talked exceeding nonsense, wan- 
dered from one topic to another, and repeated the same 
thing over and over again. When he had done, Eldon 
made a speech on the second reading, and appeared to 
be equally drunk, only, Lord Bathurst told me, Ken- 
yon in his drunkenness talked nonsense, but Eldon, 
sense. Dudley said it was not that they were as drunk 
as lords and gentlemen sometimes are, but they were 
drunk like porters.” 

Speaking of the decision in the Tweed case, the 
London Law Journal says: “In England, except 
where by statute more than one charge can be made 
in the same indictment as in embezzlement, the prose- 
cutor, upon indictments for felony, is put to his elec- 
tion by the judge on which count he will proceed. In 
misdemeanor the indictment may contain several 
counts for different offenses, even, it seems, though 
the judgments upon each be different. But a practice 
of imposing cumulative sentences for several distinct 
misdemeanors charged on different counts in a single 
indictment, so that the total punishment exceeds in 
the aggregate the extreme limit of punishment for a 
single misdemeanor, has, so far as we are aware, never 
obtained judicial sanction in this country .’’—— ‘One 
Mr. Hall,” says the Law Times, ‘‘on whose death 
other persons were entitled to £774, went abroad 
nearly half a century ago, and there have been three 
different legal inquiries to ascertain whether he was 
alive or dead. On two occasions he personally pre- 
sented himself, but at length it has been found that 
he is dead, and the master of the rolls bas made an 
order for the distribution of the fund.” 
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CURRENT TOPICS. 

Me O’CONOR asserts in his letter that, under 
! the decision of the Court of Appeals, Judge 
Davis is liable in an action by Tweed for false 
imprisonment. Judge Leonard, in his letter in 
answer to Mr. O’Conor, denies this, and is correct 
in denying it; but he goes too far in saying that a 
judge is not liable for any mistake committed in a 
judicial capacity. And the Evening Post, which 
seems to have a spite against Judge Leonard, is 
just as wrong in replying that judges are liable for 
all judicial acts exercised without authority. The 
true rule, we believe, was laid down by Judge Van 
Brunt in Lange v. Benedict, 11 A. L. J. 40, namely, 
that judges are liable for acts without jurisdiction, 
but not for those in mere excess of jurisdiction. 
Judge Davis, having authority to pronounce a cer- 
tain sentence, is not liable for an excessive sentence. 
Mr. O’Conor was wrong in this, just as he has been 
in every thing else connected with the case, except 
his original declaration in the Fisher case, that 
cumulative sentences are illegal. The eminent 
counsel should discard the motto, nulla vestigia 
retrorsum, and should adopt the maxim, ‘first 
impressions are the best.” 


One would suppose that Mr. Thomas G. Shear- 
man would have been quite worn out with his 
recent six months’ efforts in the Brooklyn City Court 
and the Plymouth Prayer Meeting, and would have 
been content to make the tour of Europe —‘‘ un- 
known, unhonored and unsung.” But “ Brother” 
Shearman, it seems, is not that kind of a man; he 
is irrepressible. He is now in England, and the 
Solicitors’ Journal says of him: “ At the City Temple, 
on Thursday, Mr. Thomas G. Shearman, one of the 
Rev. H. W. Beecher’s counsel in the late trial, 
attended in order ‘to answer any questions on the 
subject of the trial.’ No questions were asked, 
but Mr. Shearman volunteered a statement, in the 
course of which he said that ‘the counsel for Mr, 
Beecher were not merely professionally but person- 
ally satisfied of his entire innocence, while at least 
two of Mr. Tilton’s counsel were privately of the 
same opinion, one of them having, just before re- 
ceiving a retainer, denounced the prosecution as the 
most infernal conspiracy of modern times.’ This 
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appears to us to be a little strong, but for aught we 
know it may really be nothing more than the absent 
counsel for Mr. Tilton expected from their late op- 
ponent. It may be that at this very time Mr. Shear- 
man’s learned friends on the other side are engaged 
in New York in unbosoming themselves against his 
client and himself. But why should these recrimin- 
ating advocates have put the Atlantic between them? 
Surely this little washing of dirty forensic linen 
could have been performed at home, or at any rate 
did not require such a magnificent laundry as a 
London City Temple.” 





A writer in the Southern Law Review attacks with 
considerable vigor the judicial habit of writing long 
opinions. Such a habit is unquestionably a serious 
evil, not only because it increases the reports and 
buries the law beneath a mass of verbiage, but also 
because it leads lawyers to rely upon the syllabi of the 
reporters, without reading the judgments of the court. 
To such an extent had the habit gone in New Hamp- 
shire, that one case in the last volume of reports from 
that State occupied over 270 pages. The legislature 
found it necessary to intervene, and to provide that 
sach judge should state briefly his reasons for his 
judgment. Asa rule, a long opinion is a loose and 
slovenly opinion, made up of quotations from other 
opinions, bad syntax and worse logic. Nine times 
out of ten when a judge indulges in a prolix opin- 
ion, it is only because he is either a louse thinker or 
but vaguely comprehends his subject. We most 
heartily commend to the judges the article of which 
we have spoken, in the hope that its arguments, and 
the illustrations which it gives from French decis- 
ions, may induce them to stay their pens occasion- 
ally. It occurs to us that in form and length, if not 
in merit, the best models of judicial opinions to be 
found in this country are the opinions of the Su- 
preme Court of Louisiana. 


A motion is to be made to add to the English 
Judicature Bill a clause providing that “ every bar- 
rister at law, retained or employed by or on behalf 
of any suitor in either of the said courts, and ac- 
cepting any brief or instructions to act as counsel on 
behalf of or to advise any suitor, shall be entitled 
to sue for his fees earned in respect of such employ- 
ment as for work and labor done on behalf of such 
suitor.” The object of this clause is said to be to 
fix on barristers a similar liability to an action for 
negligence to that which exists in the case of 
solicitors there and of attorneys and counsel here- 
The principal grievance which renders such a liabil- 
ity necessary is the habit of leading barristers to 
take briefs upon which large fees are paid, and then 
to hand them over to other counsel of less experi- 
ence, ability or reputation. Reprehensible as this 
practice unquestionably is, it seems hardly possible 
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that the remedy would prove very effective. Actions 
against attorneys are exceedingly rare in this coun- 
try, where there is no possible restriction upon them, 
and, when brought, seldom result in the success of 
the plaintiff. There would be much less likelihood 
of a recovery in the case of barristers or counsel, as 
negligence would be much more difficult to prove. 


The Tribune discovers in the recent resolution of 
the Supreme Court judges, in favor of placing the 
pupils in law schools on the same footing with 
clerks in offices, so far as a term of study for admis- 
sion to the bar is concerned, the promise of a con- 
siderable reform in legal education, but we fail to 
see any thing in the resolution itself, or in the cir- 
cumstances attending it, that justifies such a con- 
clusion. The resolution was an outcome of Judge 
Davis’ then recent ebullition over the New York 
Law School students, and was instigated by him 
and introduced by one of his henchmen. Sincerely 
as we regret the existence of the law allowing law 
schools to call to the bar on the completion of a 
brief course, we are yet quite satisfied that the 
resolution of the judges was unfair. The rules 
require law students to pursue their studies three 
years—that is, if a young man isa clerk in a law 
office for that length of time, he is admitted if he 
can pass the examination. Most young men that 
seek to prepare themselves in an office are clerks, 
and perform the routine business of clerks, and, 
what is more to the purpose, have very little, if any, 
assistance or direction in their studies, and while 
they acquire a certain facility in drafting papers, 
and a good degree of intimacy with the details of 
practice, their three years will not afford them as 
great an insight into the principles of law as a stu- 
dent in a law school would acquire in one year. 
The term of study in some of our law schools is 
unquestionably too short; but, under ordinary cir- 
cumstances, two years at a law school are better, so 
far as a knowledge of law is concerned, than three 
years in an office. Had the judges recognized this 
fact, and given a little reflection to the work they 
undertook to do, their action might have been of 
some value. 


The Western Jurist for July contains the proceed- 
ings of the annual meeting of the Iowa State Bar 
Association — an institution whose existence we had 
quite forgotten. The meeting appears, however, to 
have been of little interest, with the exception of an 
address by Judge Cooley of the Supreme Court of 
Michigan. The only business of a general nature 
transacted, so far as appears from this report, was 
the adoption of a series of resolutions in favor —if 
we rightly gather their meaning from the luxuriant 
verbiage in which they are swathed —of oral argu- 
ments at the bar of the Supreme Court. It seems 





that, on one pretense or another, the arguments in 
cases before the Supreme Court are “submitted,” or, 
in other words, the counsel pass up their briefs, but 
make no oral argument. There is, of course, no 
valid reason for such practice in a State like Iowa, 
unless the people are unusually litigious, and we do 
not wonder that the bar object to it; but there cer- 
tainly was less reason for all the rhetorical flourishes 
with which the resolutions—for it required six — 
were embellished. They start off with the statement 
that ‘‘the respective functions of the bench and the 
bar, in the administration of justice, are so connected 
with and dependent upon each other as to require for 
their harmonious and salutary working, the mainte- 
nance of cordial and intimate relations, and of con- 
stant and personal intercourse between the members 
of the bar and the occupants of the bench.” The sec- 
ond “resolution” declares, among other like things, 
“that the Supreme Court of the State, standing at 
the head of our judicial system, and constituted the 
final and authoritative exponent of our law, should 
afford to the entire bar of the State at once a school 
for the cultivation, and an arena for the exercise of 
the highest style of forensic discussion.” There was 
a great deal more like stuff in the six resolutions, 
the essential parts of which could have been much 
better expressed in six lines. 
onasanpiaiitnecenin 
NOTES OF CASES. 

Philadelphia, etce., Railroad Co. v. Stinger, 32 
Leg. Intel. 274, the Supreme Court of Pennsyl- 
vania considered the question, under what circum- 
stances it is negligence for railroads to use a 
steam whistle near highways. The plaintiff was 
passing with a horse along a highway running 
parallel to defendant’s railway in the suburbs of 
Philadelphia. The plaintiff's evidence tended to 
show that the whistle of an approaching train was 
blown, whereby his horse was frightened, and that 
just as he had gotten him quieted the whistle was 
blown violently a second time, causing the horse to 
run away. The court left it for the jury to decide 
whether the use of the whistle in that particular 
place was negligence, and this the Supreme Court 
held to be error, inasmuch as it appeared that the 
train was approaching street crossings which re- 
quired warning. The court held that the proper 
question for the jury was, whether the use of the 
whistle a second time was negligence. This was 
put upon the ground that where a duty is defined — 
as is the duty of an engineman to use the whistle 
before crossing a highway —the performance of it 
is not negligence, nor such an indication of negli- 
gence as presents a question for the jury. But after 
that duty was discharged, a repetition of the whistle 
raised the question of negligence. The wanton 
and unnecessary sounding of the whistle has been 
held to be negligence. Thus, in The Pennsylwania 
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Railroad Oo. v. Barnett, 59 Penn. St. 259, the 
engineer of the train having given no notice of its 
approach, blew his whistle under a bridge while a 
traveler was passing over it, by means whereof his 
horse took fright, ran off and injured him. It was 


held that the omission to give notice by whistling, 
or other signal, of the approach of the train to the 
bridge, as well as the blowing of the whistle while 
the engine was under the bridge, there being no 
apparent necessity therefor, was properly left to the 
jury as evidence of negligence. 


The Chicago Legal News of July 31st published 
the decision of Judge Gresham of the United States 
District Court for the district of Indiana in Lamb, 
assignee, V. Brown, that a plea of discharge in bank- 
ruptcy is a good defense to an action on a debt 
provable in bankruptcy, notwithstanding the fact 
that the plaintiff’s debt was not scheduled, and that 
he received no notice of the bankruptcy proceedings, 
provided there was no fraud. He thinks Congress 
intended that a discharge granted in a proceeding, 
either voluntary or involuntary, after an order of 
adjudication upon a proper petition, and after the 
service of the usual notices and publication required 
by law, shall operate as a complete extinguishment 
of all debts of the bankrupt provable against his 
estate, with the exceptions named in the act, debts 
of those whose names have been omitted from the 
schedules otherwise than fraudulently, and who 
have received no notice of the pendency of the pro- 
ceedings, or of the application for a discharge, as 
well as the demands of those who have proved their 
claims and have received all the notices prescribed 
by the act and by the rules of the Supreme Court. 
The same doctrine was held by the Court of Appeals 
of Kentucky in Payne v. Able, 7 Bush, 344; 8. C., 3 
Am. Rep. 316, a well-considered case, and by the 
Supreme Court of Maine in Symonds v. Barnes, 59 
Me. 191; 8. C., 8 Am. Rep. 418. In Burpee v. Spar- 
kawk, 108 Mass. 111; 8. C., 11 Am. Rep. 320, it 
was held that a creditor, who had been fraudulently 
omitted from the schedule, and who had applied to 
the District Court to annul the discharge, could not 
afterward impeach the discharge in a State court. 


In Garland v. Towne, to appear in 55th New 
Hampshire Reports, the defendant was the owner of 
a building, situated on Elm street in Manchester, 
and extending to the margin of said street. Snow 
and ice, which had accumulated on the roof, slid off, 
striking upon the sidewalk, and injured the plaintiff. 
On demurrer to the declaration, the Supreme Court 
held, that it was a question for the jury whether 
any want of due care on the part of the defendant 
caused the injury. It was further held that a build- 
ing, so erected that its roof overhangs the street, is 





a nuisance, and its erection and maintenance an 
indictable offense. If the injury to the passenger 
were the direct consequence of this unlawful act, 
negligence in the defendant need not be averred or 
proved. The same doctrine was held in Shipley v. 
Fifty Associates, 101 Mass. 251; 8. C., 3 Am. Rep. 
346; 106 Mass. 194; 8. C., 8 Am. Rep. 318. 


In Blanchard v. Reyburn, 1 Weekly Notes of Cases, 
529, the Common Pleas of Philadelphia refused to 
grant an injunction to restrain the construction 
of a bay window which was being built by the 
defendant over the lawful building line of the street 
into the highway, thereby annoying and injuring 
the plaintiff in the enjoyment of his property. The 
court said: ‘‘Whether bay windows, and other 
similar ornamental and convenient appendages, 
which it is the common practice to erect within 
these inclosures, are a technical violation of the 
letter of the city ordinances, is a question which 
we will decide when it is properly before us between 
proper parties. All that we decide, at present, is, 
that the plaintiff's allegation in his bill that the 
defendant’s bay window will invade the public 
highway, and will, on that account, be a public 
nuisance, is not sustained. But it is necessary, in 
order to entitle the plaintiff to the extraordinary 
remedy by injunction, that he shall show more than 
an injury to the general public. Public injuries of 
this nature, if it be a public injury, are not re- 
dressed at the suit of private individuals, for that 
would be to expose a man to an infinite multitude 
of lawsuits. A party cannot employ civil process 
in a private suit to punish public wrongs. The 
State or city authorities are the proper persons to 
set on foot such proceedings. The plaintiff, in 
order to entitle himself to the writ of injunction, 
must show that he is about to suffer a private injury 
over and above the general prejudice which may 
result to the public. Sparhawk v. The Union Passenger 
Railway Co., 4 P. F. Smith, 401; Spencer v. London 
and Birmingham Railroad Co., 8 Sim. 193; Attorney- 
General v. Forbes, 2 Mylne & Craig, 123; Walter v. 
Selfe, 20 L. J. Rep., N. 8. Chancery, 483; Mitford’s 
Pleadings, 168; 2 Story’s Equity, § 724. Courts of 
Equity will sometimes interfere by injunction to 
restrain the erection of buildings in violation of 
private contracts, covenants, and conditions between 
parties and their privies. Such were the cases of 
Pennsylvania Railroad Co. v. Pittsburgh Grain Ele- 
vator Co., 14 Wright, 509; Clark v. Martin, 13 id. 
290; but never to settle a public controversy at the 
suit of private individuals. It was necessary, there- 
fore, that the plaintiff, in order to succeed upon the 
present motion, should establish the fact, beyond all 
reasonable doubt, that he would himself sustain a 
private injury, separate from and in addition to the 
public inconvenience.” 
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SUBMISSION TO LAW. 


5 la recent onslaught of Mr. O’Conor against the 

Court of Appeals has led to the expression of 
two different opinions by newspapers and citizens. 
One class hold the opinion that courts are practically 
above criticism, and the other argue that the courts 
must be corrupt or stupid whenever a great criminal 
escapes. 

Our readers scarcely need to be told that we have 
no sympathy with the former idea. We have never 
hesitated to speak our mind about the judges of this 
State, but we believe that no one can accuse us of 
ever having done so with interested or malicious 
motives. Our criticisms have generally been directed 
to the logic or policy, and very rarely to the honesty, 
of judicial conduct. Our columns will be scanned 
in vain to find any accusation of corruption against 
any judge of this State except in those cases where 
we have been sustained by subsequent developments 
and the unanimous opinion of the people. None 
can have a higher respect for the judges or for the 
judicial office than ourselves. But this is not in- 
consistent with the idea that judges may have erred 
in particular cases, and with the moderate expression 
of a conviction that they have so erred. A blind 
reverence for the bench is dangerous and degrading. 
It is one of the most serviceable aids to tyranny. 


Ina republic, and especially where judges are elected 
by the popular vote, it would be extremely incongru- 
ous and inconsistent to hold that judges must not 
be criticised. We believe in the utmost freedom of 
popular expression in regard to judicial conduct. 
It is even better that violent and intemperate criti- 
cism of judges should be tolerated, than that the 


right of criticism should not exist. We dissent 
from the idea, quite current just now in some of our 
newspapers, that such criticisms tend to destroy the 
popular confidence in our bench. This is not its 
effect. There have been many decisions of our 
courts which at the time did not meet the concur- 
rence of our profession at large, and sooner or later 
those decisions have been overruled. We believe 
that no decision can long stand when it is contrary 
to the general sense of the bar. And if professional 
criticism is permissible and salutary, public animad- 
version, although less likely to be well founded, 
cannot be said to be improper. It is just as import- 
ant that the people should not become blind wor- 
shippers of the bench, as that the judges should not 
become slaves to the popular favor. Consequently 
we cannot agree with those who say that Mr. O’Conor 
had no right to address that letter to Judge Davis. 
If the writer is correct in his arguments and state- 
ments, it ought to have been written, and Mr. 
O’Conor performed a duty, as a lawyer and a citizen, 
in writing it. But if Mr. O’Conor is incorrect in his 
statements, or malicious or vindictive in his spirit, 
or if he is guilty of disingenuous pettifogging in his 





reasoning, then, sooner or later, the people will find 
it out, the court which he attacks will stand all the 
higher in public confidence, and the writer will 
have discharged a weapon which will rebound upon 
himself. Mr. O’Conor has the right, but he takes 
the risk. Any one might essay the sphynx’s riddle, 
if he would, but if he missed the guessing of it, his 
failure was fatal. 

In regard to the other opinion, a few words may 
be indulged respecting its origin. This, we believe, 
is two-fold. In the first place it springs from party 
rancour. It is quite noticeable that when the opin- 
ion of the Court of Appeals in the Tweed case was 
first announced, it was received with almost univer- 
sal acquiescence by the press. But as soon as Mr. 
O’Conor had furnished them with some arguments 
against it, some of the same newspapers eagerly 
sprang to the attack, and in nearly every instance 
they were newspapers of different politics from those 
of the majority of the court. Their number, we are 
glad to say, is few, but they are all the more con- 
spicuous, and their motives are all the more apparent, 
from that fact. Forgetting that in condemning the 
democratic judges, they are also condemning two of 
the purest and most excellent men of their own 
political faith to be found in this State, they quote 
Mr. O’Conor with avidity, and boldly assert, what 
he is too adroit expressly to declare, but what he 
hints, that the court are corrupt, mere creatures of 
Tweed, and leagued in a conspiracy with him to 
defeat justice. This is one of the most pitiable dis- 
plays of the meanness of American party spirit that 
has ever come under our observation. We know it 
is charged that some of the judges of this court have 
political aspiration. We do not know why they 
should not. They certainly have the right of every 
other citizen to entertain such an ambition. They 
have not relinquished this right by accepting judi- 
cial office. Several of them have held high political 
offices with ability and honor, and we can conceive 
no reason why they should not again do so, if they 
desire it. Our politics would be none the worse for 
an infusion of judicial decency, intelligence, and 
integrity. Does any one now think any the worse 
of Chief-Justice Chase because he wanted to be 
president? But when Mr. O’Conor and his friends, 
because they are defeated in their lawsuits, insinuate 
or assert that the judges have degraded their office 
by political intrigue, and decided cases to promote 
the interests of political patrons, they exhibit the 
shamelessness of party spirit; they announce what 
they themselves do not believe, and what no intelli- 
gent and unprejudiced citizen can credit. This was 
to be expected of some of the party press; we are 
shocked and sorry to see it in Mr. O’Conor. It 
passes the bounds of an advocate’s duty or privilege. 
We concede the lawyer great latitude. We have 
patience with Mr. O’Conor when in the line of his 
duty he argues for the recognition of human slavery 





THE ALBANY LAW JOURNAL. 


85 














in a free State, or palliates the crime of parricide; 
but when he casts these aspersions on the character 
of eminent jurists, simply because he suffers the 
consequences of an unfortunate and extraordinary 
series of blunders, he wounds no one but himself 
and those who would admire him. 


“Who but must laugh, if such a man there be? 
Who but must weep if Atticus were he?” 


In the second place, the latter opinion springs 
from a popular disposition to charge every failure of 
justice upon the judicial rather than the legislative 
department of government. The uninstructed pub- 
lic delight in ex post facto laws. If an unprecedented 
crime is committed, and there is no law to reach it, 
they would punish the offender, and then make a 
law for future offenders. Or if a great criminal is 
brought to bay, the main thing is to punish him at 
all hazards, without much regard to formality. 
And because tlie courts, conscious of the necessity 
for regular procedures, and trained in the exercise 
of them, are not ready to sanction gross violations 
of law in their willingness to punish crime, the 
good people are impatient and unreasonable. Now 
if the legislature should make a law that hereafter 
all persons suspected of peculating from the public 
treasury should be hanged at the lamp-post 
without a trial, there would doubtless be little for 
the courts to do. But such is not the theory of our 
laws, and fortunately we have courts, insensible to 
popular clamor, and capable of administering the law 
calmly, intelligently, and impartially. 

After all, this crusade of Mr. O’Conor is a very 
ridiculous display. If any other lawyer in the State 
had been guilty of it, he would have been treated 
with no consideration whatever. Judge Davis would 
have **committed” him. But Mr. O’Conor has a 
high and commanding position at the bar, and so 
believes himself infallible. And yet, unless he is 
utterly beside himself with passion or his judgment 
is warped by self-conceit, he must admit the fol- 
lowing facts: First, that on Tweed’s first trial, his 
friend Judge Davis ruled in the most explicit and 
solemn manner against the doctrine of cumulative 
sentences; second, that he himself denounced the 
doctrine in his argument in the Fisher case; third, 
that this point was not passed upon in the decision 
of the Fisher case; fourth, that the point was not 
in any manner involved or passed upon in the de- 
cision of the Johnson case, although Judge Grover 
does obiter express his opinion about recovering 
several penalties in one civil action. We need not 
ask him to admit, what nearly every other lawyer 
in the country knows full well, that there is no 
analogy between criminal indictments and civil 
actions for the recovery of money. But admitting 
the above facts, he ought to feel ashamed of his 
letter, and instead of peering after a mote in the eye 
of the Court of Appeals, he ought to devote some 
columns of his newspaper to an effort to extract that 





terrible beam from Judge Davis’ eye. We await his 
reply to Judge Comstock’s letter. Meanwhile we 
do not see what Judge Davis can do, except to fine 
the court for contempt in agreeing with his original 
views. Would it not be seemly in these gentlemen 
to submit to the law? 


—___—__——. 
LAW IN NEW AMSTERDAM. 


(OTHE Old Stadt Huys of New Amsterdam” is 

the title of a very interesting paper read last 
month before the New York Historical Society, by Mr. 
James W. Gerard, and now published in a pamphlet. 
Much of the paper is devoted to an account of the 
administration of law in old New York, and of the 
peculiar character of the lawsuits waged by that 
peaceable and simple-hearted people. The reader 
will be struck with the informal and patriarchal 
administration of justice, with the triviality of many 
of the disputes, and the ease with which the parties 
were reconciled. The love of fair play was evi- 
denced by the refusal of the authorities to permit 
Adriaen Van der Douck, the first lawyer in the 
colony, to plead, on the ground that “as there was 
no other lawyer in the colony, there could be no one 
to oppose him.” The early litigants consequently 
advocated their own causes, or were represented by 
relatives or friends. The system of reference, or 
arbitration, was greatly in vogue, and the order of 
appointment directed the arbitrators to reconcile the 
parties litigant if possible. The compensation of 
the arbitrators consisted in a ‘‘ treat,” the expense 
of which was equally shared by the parties, unless 
otherwise directed in the order of reference or the 
judgment. There being no State prison, the usual 
punishments were fines, banishment, the pillory, 
flogging, or confinement in a tavern or one’s own 
house, or for a limited period with the town jailer 
in the city hall. Imprisonment was sometimes ac- 
companied by a diet of bread and water or small 
beer. Branding on the cheek was occasionally in- 
flicted, and so was sitting on the wooden horse. It 
was unlawful to go nutting or picking strawberries 
on Sunday, and one person, caught with an axe on 
his shoulder on Sunday, escaped with a reprimand 
only by showing that he had been cutting a bat for 
his little boy. Sometimes the nature of the offense 
was indicated by the punishment, as when one who 
had stolen cabbages was condemned to stand in the 
pillory with cabbages on his head. The offense of 
stealing spoons did not originate in the early days 
of our late civil war, for we find that one individual 
was scourged and banished for committing that 
offense at a marriage feast to which he was invited. 
The merciful disposition of our Dutch ancestors is 
illustrated by their reluctance to inflict capital pun- 
ishment. On one occasion, nine negroes being con- 
victed of murder, they were ordered to draw lots to 
determine which one should suffer for the rest; the 
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lot falling on a prisoner of gigantic frame, he was 
suspended by two halters, but broke them both, and 
then he and the spectators begged so hard for mercy, 
that he was let off. Perhaps the fact that the mur- 
dered man was a negro had something to do with 
this leniency. Although thus lenient, the magis- 
trates insisted on being respectfully addressed. 
Mr. Gerard says: ‘Ill fared it also with Jan Wil- 
lemsen Van Iselsteyn, commonly called Jan of Ley- 
den, who, for abusive language and for writing an 
insolent letter to the magistrates of Bushwyck, was 
sentenced to be fastened to a stake at the place of 
public execution, with a bridle in his mouth, rods 
under his arms, and a paper on his breast with an 
inscription, ‘Lampoon writer, False accuser, and 
Defamer of Magistrates.’ He was afterward to be 
banished.” Fortunate for Mr. O’Conor that he did not 
flourish in those days! Among the causes of action 
we find, throwing a glass of wine at the plaintiff, 
calling him a ‘‘ black-pudding,” a ‘‘ muff,” or a 
“Dutch dough-face,” tearing a woman’s cap off her 
head, etc. Among the distinguished litigants we 
note Mrs. Anneke Jans Bogardus, who sued for the 
rent of the Bouwery. The defendant answered that 
he was not indebted, because he had bought off the 
rent for two hogs, and had delivered one of the hogs. 
The court very properly ordered him to ‘‘ go the 
whole hog,” and deliver the other. The defendant 
was afterward sentenced to be flogged and have his 
right ear cut off, for selling his wife. Jacob Leisler, 
subsequently dictator of New York, was sued by a 
servant-girl for a year’s wages, he having dismissed 
her before the expiration of the time. ‘‘ The de- 
fendant answered, that inasmuch as plaintiff had 
consumed almost a bottle of strawberry preserves, 
also biscuit of his; moreover, as it came to his ears 
that she had two fellows climb over the wall to her 
while he was in church with his wife, and received 
no service from her, he had nothing to do with her.” 
Plaintiff denied having had the fellows climb over 
the wall, and claimed that the children ate the pre- 
serves. The court finally decreed that the defend- 
ant pay plaintiff a quarter’s wages. This decision 
seems to have settled two historical facts and one 
legal proposition. First, that there were strawberry 
preserves in those days; second, that children in 
those days were fond of them; third, that it was no 
legal defense against a claim for wages, that a 
‘Biddy’ should have a cousin or two to jump over 
the wall and pay a friendly visit while the ‘folks’ 
were at church.” Rose Goele sued Francois Soleil 
the gunsmith, for breach of promise, the defendant 
having refused to marry her, although the bans had 
been published and cohabitation had ensued. In 
addition to uncongeniality of temper, the defendant 
pleaded that the plaintiff had a bad breath. He 
doubtless thought that Rose, by any other name, 
would smell as bad, But he ought to have found 
out about her breath before he cohabitated with her. 





One should smell of a rose before he plucks it, or 
not afterward find fault with its fragrance. Mr. 
Gerard does not give us the result of this case, but 
we infer from Francois’ declaration that ‘‘he would 
rather join the Indians than marry her,” that Rose 
suffered no more from coup de soleil, A certain de- 
cision respecting the disposition of a stray pig, 
claimed by two different persons, neither of whom 
pretended to be the owner, was worthy of Solomon, 
namely, that ‘‘the pig shall be proclaimed by the 
deacons for eight days, and that they shall take her 
in default of right.” 

The foregoing are a few of the more amusing and 
curious incidents narrated in Mr. Gerard’s paper. 
In conclusion, he warmly defends the Dutch colony 
against the representations conveyed in Mr. Irving’s 
caricatures. He refers to the undoubted fact that 
New Netherlands was the true home of religious and 
political freedom on this continent. When the 
Puritans were hanging witches and Quakers, and 
whipping and banishing Baptists, the unhappy 
refugees found a safe asylum among our much 
ridiculed Dutch ancestors. There was but one trial 
for witchcraft in New Amsterdam, and that resulted 
in acquittal. Slavery existed only in the mildest 
form; we read of a master applying to the court for 
leave to chastise his negro wench for misconduct. 
The Jesuit fathers, fleeing from the Indians, were 
welcomed and protected. ‘‘The Indians too were 
protected from outrage.” And in respect to the 
general administration of justice, so competent a 
critic as Judge Daly observes: ‘*‘ Upon perusing the 
records of the New Amsterdam tribunals, it is im- 
possible not to be struck with the comprehensive 
knowledge they display of the principles of juris- 
prudence, and with the directness and simplicity 
with which legal investigations were conducted. 
In fact, as a means of ascertaining truth and doing 
substantial justice, their mode of proceeding was 
intinifely more effective than the technical and arti- 
ficial system introduced by their English successors.” 

dennis daaaii 
CONTRACT FOR SALE OF LAND. 


Tx case of Angell v. Duke, 23 W. R. 548, L. R., 10 
Q. B. 174, is one that requires consideration, inas- 
much as, if we are not mistaken, it substantially over- 
rules a previous decision of the Queen’s Bench in the 
case of Mechelen v. Wallace,7 A. & E.49. We do not 
see how the two cases can be reconciled. It is not very 
easy to understand how the court arrived at the con- 
clusion that they were not bound by the previous de- 
cision, but often quod fieri non debet factum valet, and 
we are not concerned to say the court were wrong if 
the matter were res integra. The case, however, is 
rendered still more noteworthy by reason of the sub- 
sequent decision of the Queen’s Bench in Angell v. 
Duke, 23 W. R. 548, when the same case came before 
the court at another stage. 

The question arose in the first instance thus: The 
declaration stated that the plaintiff and defendant 
had been negotiating for the letting by the defendant 
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to the plaintiff of a house, and the plaintiff objected 
to become tenant, on the ground that the house was in 
bad repair and insufficiently furnished; that the de- 
fendant, in order to induce, as he did thereby induce, 
the plaintiff to become forthwith tenant to him of the 
house, verbally promised the plaintiff that he would, 
within a reasonable time after the creation of the ten- 
ancy, do repairs and send additional furniture into the 
house, and thereupon afterward, in consideration that 
the plaintiff, at the defendant’s request, had so forth- 
with become tenant to the defendant, the defendant 
promised the plaintiff that he would within a reasona- 
ble time do such repairs and send such additional fur- 
niture into the house. For breach of the last-men- 
tioned promise the action 'was brought. To this 
declaration the defendant demurred. The question 
was whether the verbal promise was unenforceable, as 
relating to an interest in land within the 4th section 
of the statute of frauds. The court held that it was 
not within the statute. 

Now in Mechelen v. Wallace there was an agreement 
that if the plaintiff would take possession of a house 
partly furnished, and become tenant on its being com- 
pletely furnished, the defendant would send into the 
house all the furniture necessary to furnish it com- 
pletely; and that agreement was held to be an agree- 
ment for an interest in land. The case was put on the 
ground that the consideration could not be severed 
from the promise; and the agreement to send in the 
furniture was part of one entire contract for an inter- 
est in land within the statute. It was regarded as im- 
material that the particular promise sued upon was 
not the promise to convey the interest in land. It 
seems almost too late to suggest that the statute only 
applies where the contract is sought to be enforced in re- 
spect of the interest in land. It has been held over’and 
over again, under circumstances of the greatest hard- 
ship, that where the transfer of the land was effected, 
and nothing remained but to pay the price, the vendor 
could not recover. See Cocking v. Ward, 1C. B. 858; 
Kelly v. Webster, 12 id. 233; Hodgson v. Johnson, E. B. 
& E. 685. The ground on which the decision of the 
court in Angell v. Duke was put, was that the agree- 
ment sued upon was collateral to the agreement for 
the sale of the land. Lush, J., seemed to throw some 
doubt on the decision in Cocking v. Ward, on the 
ground that it was not clear that the court were right 
in that case in holding the agreement to be one relat- 
ing to an interest in land. But the decision still re- 
mains unquestioned, so far as it decided that, if the 
agreement is one for an interest in land, the payment 
of the consideration money cannot be enforced, even 
though the consideration on the other side is executed, 
and the defendant has had the enjoyment of the in- 
terest in land which formed the subject of the con- 
tract. The ground on which the agreement was held 
to be collateral in Angell v. Duke is thus given by Lush, 
J.: “ How does this declaration set out any contract 
or sale of land, or any interest in or concerning land? 
I quite agree if the contract alleged is a contract con- 
taining any material term which amounts to a sale of 
an interest in land, then all the other terms subor- 
dinate to it must stand or fall with it. If it had been 
a part of the terms that the defendant agreed to let, 
or the plaintiff agreed to take, I quite agree the whole 
would have been void as not being in writing; but 
there is no such statement. This promise was made 
as an inducement to the plaintiff to enter into this 
arrangement. No obligation arose until the consider- 





ation had been executed by the plaintiff entering and 
becoming tenant.’’ Archibald, J., said: ‘‘The sub- 
stance of the contract, as set out in the declaration, is 
‘If you choose hereafter to become tenant, I now 
agree that I will do the repairs and send in the furni- 
ture.’ There is no contract binding the plaintiff to 
become tenant at all.” 

The distinction between this and a contract in which 
one party agrees to become tenant, and in considera- 
tion of such agreement the other party agrees to do the 
repairs and send in the furniture, is obvious, but the 
effect of the second decision in Angell v. Duke, 23 W. 
R. 548, must be looked at in order to estimate the prac- 
tical effect of this distinction as applied to real in- 
stances. When the case came on for trial it appeared 
that the plaintiff had become tenant under a written 
agreement which did not contain any mention of the 
terms as to putting the premises into repair or sending 
in furniture. Blackburn, J., ruled that the written 
agreement only could be looked to, and excluded any 
previous parol arrangement entered into during the ne- 
gotiations for it. That ruling was upheld by the court. 
It will at once be apparent that the effect of this ruling 
is to limit the practical application of the first decision 
to a considerable extent. Wherever there is a subse- 
quent written agreement for tenancy, no evidence can, 
in general, be given of any former agreement. It seems 
to us that some difficulty arises in saying that the agree- 
ment set out in the declaration in Angell v. Duke was 
collateral only, and yet saying that the subsequent 
written agreement excluded it. If the two agreements 
did not cover the same subject-matter, why should 
that be so? The class of cases of which Lindley v. 
Lacey, 13 W. R. 80, 17 C. B. N.S. 578, is a specimen, 
do not appear to have been pressed upon the court in 
the argument of Angell v. Duke. It is well known 
that of late evidence has been received more freely 
than would have been allowed thirty or forty years 
ago, of parol contracts made at the same time with, 
and relating to the same subject-matter as, a written 
contract; and, if not altering the terms of the written 
contract, at least qualifying their practical effect. One 
of the most striking of the cases in which this has been 
done was Morgan v. Griffiths, 19 W. R. 957, L. R., 6 Ex. 
70, where evidence was given of a promise to keep down 
the rabbits made by the landlord to the tenant in con- 
sideration of the tenant’s executing a lease; and this 
decision was followed in Erskine v. Adeane, 21 W. R. 
802, L. R., 8 Ch. 756. Andin Mann v. Nunn, 43 L. J. 
C. 241, a tenant was allowed to give evidence of a prom- 
ise by the landlord “ that proper drains should be put 
in, the water laid on, a water-closet built, and the 
house altogether finished fit for habitation.’”’ In the 
recent case, the contention of the plaintiff was said to 
be an aitempt to add additional terms by parol, and in 
one sense it undoubtedly was so; but it is not quite 
easy to see how it was so in any other sense than was 
done in Morgan v. Griffiths, Erskine v. Adeane, and 
Mann v. Nunn. Nor do we gain much more guidance 
from the observation of Blackburn, J., that ‘‘in Mann 
v. Nunn I should not have said there was a collateral 
contract. Morgan v. Griffiths I should probably have 
decided as it wasdecided.’’ All we can gather from 
this is that Mann v. Nunn is, in the opinion of Black- 
burn, J., a questionable decision. The distinction 
between these cases and Angell v. Duke would seem to 
be that, in the latter case, though on the declaration 
the agreement might be a collateral one, the view that 
the court probably took was that, on production of the 
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written agreement, it appeared that the former agree- 
ment could not, in fact, be looked upon as collateral — 
in other words, it appeared, on the true construction of 
the written agreement, as applied to the surrounding 
circumstances, that the writing ought to be considered 
as intended by the parties to contain the whole agree- 
ment between them in relation to the transaction. The 
written agreement demised the furniture as well as the 
premises, and referred toa schedule of the furniture, 
which contained no mention of any additional furni- 
ture. This may have appeared to the court inconsist- 
ent with the existence of any agreement to put in 
additional furniture. 

We would not, therefore, venture to say that there 
is any conflict between the two decisions in Angell v. 
Duke, though we must say that, looking to the expres- 
sions in the judgment in the first case which dwell so 
very strongly on the ground that the agreement was 
altogether collateral and separate from the tenancy, 
we are somewhat surprised that the court found so 
very little difficulty in coming to a decision adverse to 
the plaintiff in the second. It must be remembered, 
however, that the point arose on demurrer in the first 
case; nothing appeared with reference to the subse- 
quent written agreement in the declaration, and it was 
consistent with what was stated, that the tenancy was 
not under a written agreement at all, in which case the 
point which ultimately proved fatal to the plaintiff 
could not have arisen at all.—Solicitors’ Journal. 

—_—_»___ 


MUNICIPAL CORPORATION —DAMAGES FOR 
CHANGING GRADE OF STREET. 


SUPREME COURT OF MICHIGAN. 


Crry or Pontiac v. CARTER. 
{ June, 1875. ] 
Damages will not be given for the injury to adjacent prop- 


erty caused by changing the _— of a street when the 
change is lawfully made by the proper authority. 


{OOLEY, J., delivered the opinion of the court. 
( The weight of authority against this action is 
In the leading case of The Plate Glass 
Company v. Meredith, 4 T. R. 794, which, like the one 
before us, was an action to recover damages suffered 
from raising the grade of a public way, Lord Kenyon 
states, very concisely, some of the reasons which pre- 


overwhelming. 


clude a private remedy in such acase. “If thisaction 
could be maintained, every turnpike act, paving act, 
and navigation act would give rise to an infinity of 
actions. If the legislature think it necessary, as they 
do in many cases, they enable the commissioners to 
award satisfaction to the individuals who happen to 
suffer. But, if there be no such power, the parties are 
without remedy, provided the commissioners do not 
exceed their jurisdiction. * * * Some individuals 
suffer an inconvenience under all these acts of parlia- 
ment; but the interests of individuals must give way 
to the accommodation of the public.’’ p. 496. The 
cases of Bolton y. Crowther, 2 B. & C. 703, and The King 
v. The Commissioners of Sewers, 8 B. & C. 355, hold the 
same doctrine. In the leading American case of Cal- 
lendar v. Marsh, 1 Pick. 418, 450, Parker, Ch. J., sets 
forth more fully the right of the public. ‘* The streets 
on which the plaintiff's house stands had become pub- 
lic property by the act of laying them out conformably 
to law; and the value of the land taken must have 
been either paid for or given to the public at the time, 
or the street could not have been legally established. 








Being legally established, although the right or title in 
the soil remained in him from whom the use was taken, 
yet the public acquired the right not only to pass over 
the surface in the state it was in when first made a 
street, but the right also to repair and amend the 
street; and, for this purpose, to dig down and remove 
the soil sufficiently to make the passage safe and con- 
venient. Those who purchase house-lots bordering 
on streets are supposed to calculate the chance of such 
elevations and reductions as the increase of population 
of the city may require, in order to make the pas- 
sage to and from the several parts of it safe and 
convenient; and, as their purchase is always vol- 
untary, they may indemnify themselves in the 
price of the lot which they buy, or take the chance of 
future improvements, as they shall see fit. The stand- 
ing laws of the land, giving to surveyors the power to 
make these improvements, every one who purchases a 
lot upon the summit or on the decline of a hill is pre- 
sumed to foresee the changes which public necessity 
or convenience require, and avoid or provide against 
loss.”” And again: “ Highways . . . when rightfully 
laid out, are to be considered as purchased by the pub- 
lic of him who owned the soil; and, by the purchase, 
the right is acquired of doing every thing with the soil 
over which the passage goes, which may render it safe 
and convenient; and he who sells may claim damages, 
not only on account of the value of the land taken, but 
for the diminution of the value of the adjoining lots, 
calculating upon the future probable reduction or eleva- 
tion of the street or road; and all this isa proper subject 
for the inquiry of those who are authorized to lay out, 
or of a jury, if the parties should demand one. And 
he who purchases lots so situated, for the purpose of 
building upon them, is bound to consider the contin- 
gencies which may belong to them.”’ The following cases 
either refer to Callendar v. Marsh as authority, and fol- 
low it, or recognize and approve the principles on which 
it rests: Radcliff's Executor v. Brooklyn, 4 Comst. 19; 
Matter of Fifth Street, 17 Wend. 667; Graves v. Otis, 2 
Hill, 466; Wilson v. Mayor, 1 Denio, 595; Benedict v. 
Goit, 3 Barb. 459; Ely v. Rochester, 26 id. 133; Kava- 
naugh v. Brooklyn, 38 id. 232; Green v. Reading, 9 
Watts. 382; Henry v. Bridge Company, 8 W. & S. 85; 
O’ Connor v. Pittsburg, 6 Harris, 189; In re Ridge Street, 
29 Penn. St. 391; Bender v. Nashua, 17 N. H. 477; 
Sprague v. Worcester, 13 Gray, 193; Clark v. Wilmington, 
5 Harr. 243: Humes v. Knoxville, 1 Humph. 403; Cotes 
v. Davenport, 9 Lowa, 227; Cole v. Muscatine, 14 id. 296: 
Russell v. Burlington, 30 id. 262; Burlington v. Gilbert, 
31 id. 356; Roberts v. Chicago, 26 Ill. 249; Nevins v. 
Peoria, 41 id. 502 (where, as in some other cases, the 
right of a city{to improve the streets, as the authorities 
shall determine is best for the public interests, is de- 
clared to rest on the same ground as the right of a pri- 
vate person to deal with his own possessions); Snyder 
v. Rockfort, 6 Ind. 237; Macy v. Indianapolis, 17 id. 267: 
La Fayette v. Bush, 19 id. 326; St. Louis v. Gurno, 12 
Mo. 414; Hoffman v. St. Louis, 15 id. 651; White v. 
Yazoo, 27 Miss. 357; Commissioners v. Withers, 29 id. 
21; Hovey v. Mayo, 43 Me. 322; Rounds v. Mumford, 2 
R. I. 154; Keasy v. Lowisville, 4 Dana, 154; Alexander 
v. Milwaukee, 16 Wis. 247; Reynolds v. Shreveport. 13 
La. An. 426; Bennett v. New Orleans, 14 id. 120; Dor- 
man v. Jacksonville, 13 Fla. 538; 8S. C., 7 Am. Rep. 233; 
Simmons v. Camden, 26 Ark. 276; 8S. C.,7 Am. Rep. 
820; Goszler v. Georgetown, 6 Wheat. 593; Smith v. 
Washington, 20 How. 135. In the case last cited, the 
action was based upon an alleged “unlawful and 
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wrongful” alteration of a street to the injury of the 
plaintiff; but Grier, J., in delivering the opinion of 
the court, says of the corporate authorities, that, 
“having performed this trust confided to them by law 
according to the best of their ability, judgment and 
discretion, without exceeding the jurisdiction and 
authority vested in them as agents of the public, 
and on land dedicated to public use for the purposes 
ofahighway, they have not acted ‘unlawfully or wrong- 
fully,’ as charged in the declaration. They have not 
trespassed on the plaintiff's property, nor erected 
a nuisance injurious to it; and are, consequently, not 
liable to damages where they have committed no wrong, 
but have fulfilled a duty imposed on them by law as 
agents of the public. The plaintiff may have suffered 
inconvenience, and been put to expense in consequence 
of such action; yet, as the act of defendants is not 
unlawful or wrongful, they are not bound to make any 
recompense; it is what the law styles damnum absque 
injuria. Private interests must yield to public accom- 
modation; one cannot build his house on the top of a 
hill in the midst of a city, and require the grade of a 
street to conform to his convenience, at the expense 
of that of the public.’’ p. 148. Some of the cases cited 
are those in which the grade once established, and to 
which the plaintiff had conformed in building, had 
been changed to his injury afterward; others were 
cases in which the injury resulted from the first grad- 
ing. 

It is nevertheless insisted, on behalf of the plaintiff, 
that the cases cited are unsound in principle, and that 
as there are opposing decisions, this court, which has 
hitherto never had occasion to consider the precise 
question, is at liberty to choose between them, and 
should follow those which are sound rather than those 
which are most numerous. 

Of the cases to which our attention is called by coun- 
sel for the plaintiff, those in Ohio do unquestionably 
sustain his view. McCombs v. Akron, 15 Ohio, 474, is 
directly in point, but is open to the criticism of having 
been decided in reliance on Rhodes vy. Cleveland, 10 id. 
159, which only holds that one whose land is flooded by 
means of ditches cut for municipal purposes may main- 
tain an action therefor—a decision by no means 
requiring the one in McCombs v. Akron. The last- 
named case came up again in 18 Ohio, 221 (Akron v. 
McCombs), where the doctrine before declared was af- 
firmed, but with little discussion, and apparently with- 
out much consideration of any thing beyond the general 
question of the liability of a municipal corporation to 
an action sounding in tort. A more distinct affirmation 
of the same doctrine is found in Crawford v. Delaware, 
7 Ohio St. 459, which holds that for any injury occa- 
sioned to an adjoining lot owner by a change in the 
grade once established for a street, an action will lie, 
but not for an injury occasioned by the first grading, 
for the owner is “‘ presumed to purchase the lot with a 
view to a future improvement of the street, in such 
reasonable manner as the public authorities may deem 
expedient.” p. 470. The following Wisconsin cases are 
referred to: Pratt v. Brown, 3 Wis. 693; Fisher v. Hori- 
con Co., 10 id. 351; Newell v. Smith, 15 id. 101; in all of 
which the complaint was that plaintiffs lands were 
flooded, or about to be, by unlawful structures across 
running streams. Walker v. Shepardson, 4 Wis. 486, 
which was an injunction bill to restrain an improve- 
ment in a navigable stream for the benefit of one 
riparian proprietor to the prejudice of another. Weeks 
v. Milwaukee, 10 id. 242, which was a case in which an 





unlawful exemption from taxation was comrlained of. 
Smith v. Milwaukee, 18 id. 68, where the complaint was 
that a nuisance was being created on plaintiff's prem- 
ises by the negligent construction of a public improve- 
ment. Pettigrew v. Evansville, 25id. 223, which was an 
action to restrain a municipal corporation from causing 
plaintiff's premises to be flooded by means of an arti- 
ficial channel dug to drain a pond. It is manifest that 
none of these cases is in point, and they must have been 
cited only as illustrations of the legal maxim that where 
theré is a right there is a remedy —a maxim that cer- 
tainly is not in dispute here. Goodall v. Milwaukee, 5 
Wis. 32, is more in point, but it differs from this in the 
important particular that the city had not only changed 
an established grade, but they had done so to the det- 
riment of persons who had built upon the street in reli- 
ance upon a solemn pledge of the faith of the city that 
the grade should not be changed. And this pledge was 
evidently regarded by the court as partaking, when 
acted upon, of the nature of acontract. Hooker v. New 
Haven, etc., Vo., 14 Conn. 146, was an action for flood- 
ing lands, and neither that nor Stevens v. Middlesex 
Canal, 12 Mass. 466, Rowe v. Bridge Co., 21 Pick. 344, or 
The Cunal Appraisers v. The People, 17 Wend. 604, has 
any relevancy to the question at issue here. Mears v. 
Wilmington, 9 Ired. 73, was a case in which the question 
invoked was one of negligence in the construction of a 
public work. Pumpelly v. Green Bay Co., 13 Wall. 166, 
was an action for flooding the plaintiff's premises, 
depositing upon them sand, tearing up his trees, etc. 
Eaton v. Railroad Co., 51 N. H. 504, was a similar case. 
The street-grading cases are commented upon, and 
some of them criticised in this case, but the case itself 
is well decided without calling them in question. 

This examination of the cases relied upon by the plain- 
tiff shows very plainly that those in the State of Ohio 
stand substantially alone. And we cannot doubt that 
the more numerous cases are also best sustained in prin- 
ciple. It was held in Larkin v. Saginaw County, 11 Mich. 
88, that no action will lie against a municipal corpora- 
tion or body for an injury resulting from a lawful exer- 
cise of its legislative authority. The injury in such a case 
is incidental to the exercise of the law-making power; 
and if an action was admissible in every instance in 
which private rights were injuriously affected by State 
or municipal legislation, it would be difficult to suggest 
a change in the law that would not give some one a 
right to demand compensation from the public for con- 
sequential injuries, so that improvements in the law 
would be precluded from the absolute impossibility of 
responding to such demands. The cases in illustration 
of this principle are too numerous for citation, and 
among them are cases like that of the Charles River 
Bridge v. Warren Bridge, 7 Pick. 344; S. C. in error, 11 
Pet. 420; and the Binghamton Bridge Case, 27 N.Y. 87; 
S. C. in error, 3 Wall. 51, in each of which the legisla- 
tion complained of threatened the utter destruction of 
the value of a very important franchise, but in each 
the undoubted right of the legislature to adopt the 
prejudicial legislation was maintained as clear, pro- 
vided it had not taken upon itself contract relations 
inconsistent therewith. In the case of the federal 
government especially, the changes in the law are likely 
to affect private interests in a marked and peculiar 
manner; so much so that a modification of those by 
which the government obtains its revenue may some- 
times have the effect to render some branches of trade 
entirely unprofitable, and perhaps throw considerable 
classes of persons out of employment. But this is one 





90 THE ALBANY LAW JOURNAL. 














of the risks to which the business of every member of 
a political community is subject, and against which he 
must protect himself by prudence and foresight as best 
he may. 

The particular hardship may be made more mani- 
fest, but the principle is not affected by the circum- 
stances that the grade of the street had once before 
been fixed, and that the plaintiff had built with refer- 
ence to it. This might be a reason for the exercise of 
great caution and prudence in determining upon a 
change, but it could neither deprive the city of the 
power to establish a new grade, nor could it bring into 
the case any new elements which could constitute the 
basis of a right of action. A city cannot, even by con- 
tract, deprive itself of any of its legislative powers; 
they are conferred upon it to be exercised again and 
again, as long and as often as occasion shall require. 
Gale v. Kalamazoo, 23 Mich. 344. There is precisely 
the same reason and the same justification for chang- 
ing a grade once established, when the public conven- 
ience is found to require it, that there was in fixing a 
grade in the first place, where it was then believed it 
would subserve the public convenience. The circum- 
stances of a town, as they bear upon the propriety or 
convenience of grade, must often change with its 
growth, and what was suitable for a small settlement 
becomes wholly unsuitable when the town has out- 
grown the expectation of its founders. And why the 
owner of a city lot is held to contemplate, and guard, 
as far as he may, against the consequences of one exer- 
cise of a particular legislative authority, and not 
against a second or any subsequent one, is not very 
apparent, when the power itself is continuous, and the 
reasous for a second exercise may often be as impera- 
tive as those requiring the first. Nor, if he can main- 
tain a suit, is it easy to assign reasons for deny- 
ing the like remedy to one whose property is 
diminished in value by the removal of a public 
market or town hall once established in his vicinity 
to another quarter of the city, or by permitting a 
public prison to be located nearer to him, or by 
repealing an ordinance establishing fire limits, whereby 
his risks and his insurance premiums are increased, or 
by any other action inconsistent with that previously 
taken, whereby he is able to show that he suffers an 
injury; nor why, if an action will lie for the wrong, 
there should not also be injunctions to restrain the 
commission of the wrong, so that in time the legisla- 
gion of municipal bodies may come to be under the con- 
trol of the courts instead of the men chosen to exercise 
it. The same principle applies with full force to the 
case of the change of a county seat, and should give a 
right of action to every citizen of the place from which 
it is removed. But an enumeration of the cases to 
which it would apply is idle, for they are, or would be, 
infinite in number. 

The injury in all these cases is incidental to an exer- 
cise of public authority which, in itself, must be 
assumed to be proper, because it is had by a public 
body acting within its jurisdiction and not charged 
with malice or want pf good faith. It must therefore 
be regarded as an injury that every citizen must con- 
template as one that with more or less likelihood might 
happen. When the land was taken for the street, if 
damages were assessed, it would cover this possible 
injury; and it would never be known subsequently 
that the jury, in estimating them, did not calculate 
upon a change in the grade of the proposed street as 
probable, and attach considerable importance to it in 





their estimate. It is matter of common observation 
that much beyond the value of land taken is sometimes 
given in these cases, not because of any present injury, 
but because contingencies cannot be fuily foreseen. 
And the rule in such cases is, that all possible damages 
are covered by the award except such as may result 
from an improper or negligent construction of the 
public work, or from an excess of authority in 
constructing it. In other words, the award covers 
all damages resulting from the doing in a proper 
manner whatever the public authorities have the 
right to do; but it does not cover injuries from 
negligence or from trespasses. Railroad Co. v. Yeiser, 
8 Penn. St. 366 ; Aldrich v. Railroad Co., 1 Fost. 359; 
Dearborn v. Railroad Co., 4 Fost. 179; Dodge v. County 
Commissioners, 3 Metc. 380; Brown v. Railroad Co., 
5 Gray, 35; Mason v. Railroad Co., 31 M. E. 215; Hatch 
v. Railroad Co., 25 Vt.49; Bellinger v. Railroad Co., 
23 N. Y. 42; Slatten v. Railroad Co., 29 Iowa, 154; 
Eaton v. Railroad Co., 51 N. H. 504. And one who 
gives his land for the purposes of a public way is sup- 
posed to contemplate all the same contingencies and to 
make the gift on the supposition that the incidental 
benefits will equal or exceed all possible incidental 
injuries. 

The judgment of the Circuit Court must be reversed, 
with costs, ani a new trial ordered.—Am. Law Times. 


——__>_—_—_ 


CURATIVE STATUTES. 


SUPREME COURT OF THE UNITED STATES. 
RANDALL V. KRIEGER. 


A married woman joined her husband in a power of attor- 
ney authorizing the sale of lands belonging to the hus- 
band, and the lands were sold by the agent. The power 
of attorney was not authorized by law when made, but 
afterward and subsequent to the sale, the legislature 
passed an act validating all deeds theretofore made 
under a power of attorney from husband and wife. 
Held, that the act rendered the deed effective, and 
barred the wife’s dower right. 

\ R. JUSTICE SWAYNE delivered the opinion of 

4 the court. 

There is no controversy between the parties as to the 
facts. The appellant is the widow of John Randall, 
deceased, and claims dower in the premises described 
in the bill. They were married prior to the year 1848. 
He died in July, 1869. From the time of their mar- 
riage until his death they lived in the State of New 
York, and she has since continued to live there. 

He was seized in fee simple of the land in which 
dower is claimed, until he conveyed it away, as pres- 
ently stated. On the llth of April, 1849, he and the 
complainant executed a power of attorney of that date 
to William H. Randall, whereby the latter was author- 
ized to sell and convey the real estate therein described. 
The description included the premises described in 
the bill. This instrument was executed in New York, 
according to the law of that State, and was duly re- 
corded in Minnesota. On the 16th of January, 1855, 
William H. Randall, as the attorney of John Randall 
and wife, and in their names, by deed of warranty of 
that date, conveyed the premises described in the bill 
to Truman M. Smith. This deed was executed in Min- 
nesota in conformity to the local law. Kreiger <e- 
raigned title from Smith through mesne conveyances 
reaching back to the latter. John Randall and wife 
revoked their power of attorney to William H. Randall 
by an instrument duly executed, bearing date the 28th 
day of May, 1859. Appellant is the sole legatee of her 
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husband. He gave her his entire estate. He left no 
real property. The estate consisted of personal effects 
exclusively, and was of the value of from one to two 
hundred thousand dollars. The appellant has received 
under the will, from the executors, $50,000. The 
agreed value of the premises described in the bill, ex- 
clusive of the improvements put upon them since the 
conveyance to Smith, is over $7,000. 

When the power of attorney was given there was no 
law of Minnesota authorizing such an instrument to 
be executed by husband or wife, or the attorney to 
convey under it. 

On the 24th of February, 1857, the legislature of Min- 
nesota, then a territory of the United States, passed an 
act which is as follows: ‘‘A husband and wife may 
convey by their lawful agent or attorney any estate or 
interest in any lands, situate in this territory; and all 
deeds of conveyance of any such lands, whether here- 
tofore or hereafter made, under a joint power of attor- 
ney from the husband and wife, shall be as binding and 
have the same effect as if made and executed by the 
original parties.”’ 

The validity of the deed to Smith, as respects John 
Randall, is not questioned, but its efficacy as to the 
appellant is denied. Her claim to dower is resisted 
upon the following grounds: (1) That when the deed 
to Smith was executed a non-resident widow was dow- 
able under the statute of Minnesota only of lands 
whereof her husband died seized. (2) That the deed 
executed by the attorney to Smith was sufficient, under 
the then existing law of Minnesota, to bar this demand. 
(3) That the deed to Smith containing a warranty, and 
the appellant having accepted under the will, she is 
thereby estopped from asserting this claim for dower. 
(4) That the defect in the deed to Smith was remedied 
by the curative act of 1857. 

We have found it necessary to consider only the 
point last named. 

It is not objected that the act of 1857, as regards its 
application to the present case, is in conflict with the 
Constitution of the State. We have carefully examined 
that instrument and have found nothing bearing upon 
the subject. 

Nor was the act forbidden by the Constitution of 
the United States. 

There is nothing in that instrument which prohibits 
the legislature of a State or territory from exercising 
judicial functions, nor from passing an act which 
divests rights vested by law, provided its effect be not 
to impair the obligation of a contract. Contracts are 
not impaired but confirmed by curative statutes. Sat- 
terlee v. Matthewson, 2 Pet. 380; Watson v. Mercer, 8 
id. 110. 

Marriage is an institution founded upon mutual con- 
sent. That consent is a contract, but it is one sui gene- 
ris. Its peculiarities are very marked. It supersedes 
all other contracts between the parties, and with cer- 
tain exceptions it is inconsistent with the power to 
make any new ones. It may be entered into by per- 
sons under the age of lawful majority. It can be neither 
canceled nor altered at the will of the parties upon any 
new consideration. The public will and policy con- 
trols their will. An entire failure of the power to ful- 
fill by one of the parties, as in cases of permanent in- 
sanity, does not release the other from the pre-exist- 
ing obligation. In the view of the law it is still as 
binding as if the parties were as they were when the 
marriage was entered into. Perhaps the only element 
of a contract, in the ordinary acceptation of the term, 





that exists is that the consent of the parties is necessary 
to create the relation. It is the most important trans- 
action of life. The happiness of those who assume its 
ties usually depends upon it more than upon any thing 
else. An eminent writer has said it is the basis of the 
entire fabric of all civilized society. Story’s Confl., 
§ 109. 

By the common law, where there was no ante-nup- 
tial contract, certain incidents belonged to the relation. 
Among them were the estate of tenant by the cur- 
tesy on the part of the husband if issue was born alive 
and he survived the wife, and on her part dower if she 
survived the husband. Dower by the common law was 
of three kinds: Ad ostium ecclesic, ex assensu patris, 
and that which in the absence of the others the law 
prescribed. The two former were founded in contract. 
The latter was the creature of the law. Dower ad osti- 
wm ecclesice and ex assensu patris were abolished in Eng- 
land by a statute of the 3d and 4th William the IV, c. 
105. The dower given by law is the only kind which has 
since existed in England, and it is believed to be the 
only kind which ever obtained in this country. 

During the life of the husband the right is a mere 
expectancy or possibility. In that condition of things 
the law-making power may deal with it as may be 
deemed proper. It is not a natural right. It is wholly 
given by law, and the power that gave it may increase, 
diminish or otherwise alter it, or wholly take it away. 
It is upon the same footing with the expectancy of heirs, 
apparent or presumptive, before the death of the an- 
cestor. Until that event occurs the law of descent and 
distribution may be moulded according to the will of 
the legislature. 

Laws upon those subjects in such cases take effect at 
once in all respects as if they had preceded the birth 
of such persons then living. Upon the death of the hus- 
band and the ancestor the rights of the widow and the 
heirs become fixed and vested. Thereafter their 
titles respectively rest upon the same foundation, and 
are protected by the same sanctions as other rights of 
property. Scrib. on Dower, pp. 5-8; Lawrence v. 
Miller, 1 Sandf. 8S. C. 516; S. C., 2 Comst. 245; Noel and 
wife v. Ewing et al., 9 Ind. 37; Lucas v. Sawyer, 17 
Iowa, 517; White v. White, 5 Barb. 474; Vartie v. 
Underwood and wife, 18 id. 561. 

The power of a legislature, under the circumstances 
of this case, to pass laws, giving validity to past deeds 
which were before ineffectual, is well settled. Sedgwick 
on Stat. and Const. Law, 183; Cooley on Constitutional 
Limitations, 376. 

In Watson v. Mercer, supra, the title to the prem- 
ises in controversy was originally in Margaret Mercer, 
the wife of James Mercer. For the purpose of trans- 
ferring the title to her husband, they conveyed to a 
third person, who immediately conveyed to James Mer- 
cer. The deed of Mercer and wife bore date of the 30th 
of May, 1785. It was fatally defective as to the wife in 
not having been acknowledged by her in conformity 
with the provision of the statute of Pennsylvania of 
1770, touching the conveyance of real estate by femes 
covert. She died without issue. James Mercer died, 
leaving children by a former marriage. After the death 
of both parties, her heirs sued his heirs in ejectment for 
the premises and recovered. The Supreme Court of 
the State affirmed the judgment. In 1826 the legisla- 
ture passed an act which cured the defective acknowl- 
edgment of Mary Mercer, and gave the same validity 
to the deed as if it had been well executed originally 
on her part. The heirs of James Mercer thereupon 
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sued her heirs and recovered back the same premises. 
This judgment was also affirmed by the Supreme Court 
of the State, and the judgment of affirmance was 
affirmed by this court. This case is conclusive of the 
one before us. See, also, Calder v. Ball, 3 Dall. 388; 
Wilkeson v. Leland, 2 Pet. 627; Livingston v. Moore, 
7 id. 486; Kearney et al. v. Taylor et al., 15 How. 495; 
Chesnut v. Shane, 16 Ohio, 599; Goshen v. Purcell, 11 
Ohio St. 640; Lessee of Walton v. Bailey, 1 Binn. 477; 
Gibson v. Hibbard, 13 Mich. 215; Foster v. Essex Banks» 
16 Mass. 245; State v. Newark, 3 Dutch. 197. 

To the objection that such laws violate vested rights 
of property it has been forcibly answered that there 
can be no vested right to do wrong. Claims contrary 
to justice and equity cannot be regarded as of that 
character. Consent to remedy the wrong is to be pre- 
sumed. The only right taken away is the right dis- 
honestly to repudiate an honest contract or conveyance 
to the injury of the other party. Even where no 
remedy could be had in the courts the vested right is 
usually unattended with the slightest equity. Cooley’s 
Const. Lim. 378. 

There is nothing in the record persuasive to any 
relaxation in favor of the appellant of the legal princi- 
ples which, as we have shown, apply with fatal effect 
to her case. The curative act of 1857 has a strong 
natural equity at its root. It did for her what she 
attempted to do, intended to do, and doubtless believed 
she had done, and for doing which her husband was 
fully paid. 

The purchase-money for the lot became a part of his 
estate, and the entire estate was given to her at his 
death. Not satisfied with this she seeks to fasten her 
dower upon the property in question. 

The act accomplished what a court of equity, if 
called upon, would have decreed promptly as to the 
husband, and would have failed to decree as to the 
wife only from the want of power. The unbending 
rule of law as to femes covert in such cases would have 
prevented it. The legislature thus did what right and 
justice demanded, and the act strongly commends 
itself to the conscience and approbation of the judicial 
mind. 

The decree of the Circuit Court is affirmed. 

> 


MEASURE OF DAMAGES FOR BREACH OF 
COVENANT TO REPAIR. 


T is not very clearly settled to what extent in an ac- 
tion for breach of a covenant to repair demised 
premises by the landlord against the tenant, evidence 
of the condition of the premises at the time of the 
demise is admissible on behalf of the defendant. It 
has been held that where the covenant is to put the 
premises into repair, this means to put them into a 
better state of repair than the tenant found them in. 
It has also been decided, in Payne v. Haine, 16 M. & 
W. 545, that a covenant to keep the premises in repair 
involves a covenant to put them in repair, for they 
cannot be kept in good repair without being put into 
it. Notwithstanding the fact that a covenant to keep 
in repair is not satisfied by keeping the premises in 
the same state of repair as when demised, it is still 
mecessary, as is laid down by a variety of decisions, to 
look to the state of the premises at the time of the 
demise with a view to estimating the amount of the 
repair contemplated by the covenant. It is with refer- 
ence to the extent to which the state of the premises, 
and their repair at the time of the demise, may be 








taken into consideration as qualifying a covenant 
to keep in repair that we wish to make some obser- 
vations. 

It was said in Payne v. Haine, 16 M. & W. 545, and 
in Belcher v. McIntosh, 8 C. & P. 723, that the amount 
of repair contemplated by a covenant to keep in repair 
depends on the age and class of the house, and must 
differ according as that may be a palace or a cottage; 
no one is bound to give his landlord a new house in- 
stead of an old one. A house in Spitalfields may be re- 
paired with materials inferior to those requisite for 
repairing a mansion in Grosvenor square. This, as is 
pointed out in Mayne on Damages, 2d ed., p. 195, is all 
quite clear, but a more difficult question arises as to 
how far evidence of actual disrepair, as distinguished 
from mere inferivrity, may be admitted. Mr. Mayne 
says, in summing up the result of the cases: *‘ The 
rule laid down in Stanley v. Towgood, 3 Bing. N. C. 
4, and Muntz v. Goring, 4 id. 451, and approved of in 
Payne v. Haine, 16 M. & W. 545, was, that evidence 
might be given as to the age and class of the premises, 
with their general condition as to repair, but that the 
defendant could not prove in detail that such and such 
a part was out of order. Burdett v. Withers, 7 A. & E. 
136, has been thought to go beyond this. There the 
defendant’s counsel wished to cross-examine as to the 
state of the premises at the time of his coming into 
possession. The evidence was refused, and a new trial 
was granted in consequence. Lord Denman said: ‘It 
is very material, with a view both to the event of the 
suit and the amount of damages, to show what the 
previous state of the premises was.’ And in Payne vy. 
Haine, Alderson, B., says: ‘The marginal note of 
Burdett vy. Withers may be incorrect, but the judgment 
is quite right, and shows that a lessee who has con- 
tracted to keep the demised premises in good repair is 
entitled to prove what their general state of repair 
was at the time of the demise, so as to measure the 
amount of the damages for want of repairs by refer- 
ence to that state.’ This reconciles that case with the 
others meationed before. The question, therefore, for 
the future will probably be, not so much as to the ad- 
missibility of such evidence as the purpose to which it 
may be applied. Since Payne v. Haine a tenant can- 
not justify keeping premises in bad repair because they 
happened to be in that state when he took them. But 
evidence of this nature, like evidence of age, will be 
admissible to show how far they were capable of being 
repaired at all, and what amount of repair could have 
been contemplated by the covenant.”’ 

It is not easy to see how the law could have been 
otherwise stated than as Mr. Mayne states it, and yet 
there is a vagueness about the propositions in which 
the law on the subject is laid down which is unsatis- 
factory. It is easy to state the general principles, 
which is all the court had to do in the cases before re- 
ferred to; the application to practical details is the 
difficulty. No doubt rebuilding a house is not repair- 
ing it. But what amounts to reconstruction, and what 
to repair only? This is the sort of question which 
may arise upon a reference to an arbitrator as to the 
amount of damages in an action for dilapidations, 
when liability is admitted. The decisions do not lay 
down any very distinct rule on the subject. There is 
some difficulty in exactly appreciating the effect of 
the expression “‘ general want of repair,’ as employed 
in Mr. Mayne’s summary of the decisions. If the de- 
fendant has covenanted ‘* to keep in repair,’’ which it 
is admitted means “ put into repair,’’ why is “ general 
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want of repair”’ at the time of the demise to be taken 
into consideration to diminish the amount of his lia- 
bility, and why is ‘‘ general want of repair’ so admis- 
sible, but not evidence in detail of particular want of 
repair? If the estimate of the sort of repairs con- 
templated by the covenant is to be affected by a gen- 
eral absence of repair at the time of demise, is it vot 
most material to prove in detail that the whole of the 
premises were out of repair, and to what extent each 
part was so? If you are to reduce damages by a con- 
sideration of the want of repair at the time of the 
demise, surely it seems reasonable to measure the 
amount of such reduction by taking a true measure in 
detail of the want of repair of particular parts? It 
seems difficult to see why although a rough reduction 
may be made, in a general kind of way, with refer- 
ence to the want of repair at the time of the demise, 
you must not attempt to measure it by accurate con- 
sideration of details. But on the other hand it may 
be argued that if the want of repair at the time of the 
demise is gone into in detail, the principle established 
by Payne v. Haine is in danger. The principle of that 
case is that where there is a covenant to keep in re- 
pair, the measure of the repair under the covenant is 
not to be the state of repair at the time of the demise. 
If it is not, then, it may be asked, why is it material 
to go into a detailed investigation of particulars as to 
the state of repair at the time of the demise? 

We venture to suggest the following as some help 
toward an explanation of the law on the subject. There 
appears, in the first place, to be a confusion in the cases 
aud text-books between ‘‘ general evidence of want of 
repair” and ‘‘ evidence of general want of repair.”’ It 
is clear that the two things are quite different. We 
cannot see why, if the object is to prove that the 
premises were generally out of repair, that should not 
be done by going into details to show that fact. But 
the true principle seems to be that ‘** yeneral want of 
repair” is the only want of repair that can be consid- 
ered as qualifying the covenant to keep in repair. In 
fact the only principle upon which such general want 
of repair can be taken into consideration appears to be 
similar to that upon which the “‘age’”’ of the premises 
is taken into consideration. It is obvious with regard 
to houses, as with regard to every other structure, 
that the structure itself cannot last forever. It may 
be repaired from time to time and may last for 
long; but in the lapse of years it will at length be- 
come quite worn out and incapable of further repair. 
It is obvious, also, that the period at which this state 
of things will happen must depend very much on the 
nature and condition of the structure originally. 
A very substantially built house will last, and be 
worth repairing, ,very much longer than a “jerry 
built ’’ house, run up by a speculative builder in a 
suburban neighborhood. Of course as the main struc- 
ture of a house grows older it becomes less worth 
while to do expensive repairs to parts, and conse- 
quently it is very reasonable to hold that the age of 
the structure must be taken into consideration as 
determining what sort of repairs the parties to the 
lease contemplated as being worth doing. But the age 
of the premises is not taken into consideration qué 
mere time that they have existed, but only as afford- 
inga mode of estimating the state of the structure 
as a whole with respect to wear. Now it seems to 
us that if the decision in Payne v. Haine is to be 
accepted honestly, the result must be that the only 





want of repair which can be taken into consideration 
in such a case is a want of repair of the totality of the 
structure at the time of the demise, such want of repair 
being that which would affect the question what sort 
of repairs it would be worth a reasonable owner's while 
to do to the structure. This, it is obvious, in substance, 
comes to the same thing as is meant by the “‘ age of the 
premises ’’ in the decisions, for the materiality of the 
age is the wear and tear of the whole structure that is 
its consequence. 

The law is therefore this: A covenant to keepin repair 
involves a covenant to put in repair, and that in such 
repair as the state of the premises as a whole would 
render it worth a reasonable owuer’s while to put them 
into. You may look to the original nature of the fittings, 
such as papering, painting, etc., to see what the class 
of repairs contemplated was. The tenant is not bound 
to put up an expensive-patterned gilt paper where there 
was a plain and cheap one before. You may look to 
the general state of the structure as a whole to see what 
amount of expense it is reasonable should be incurred 
in repairs. A reasonable man would not lay out on a 
house that was very old aud much worn structurally, 
the same amount in decorations and expensive fittings 
as he would on a new house. But it seems to us that, 
consistently with the decisions and legal principle, the 
tenant is not entitled to say, ‘* Because the fittings and 
accessories of this house were in a very bad state when 
I entered it, therefore I am entitled to leave it less well 
fitted and repaired than it would have been if the fit- 
tings and accessories had been in good condition when 
I entered it.’’ In other words, the general want of 
repair which is spoken of in the case as being admis- 
sible to qualify the covenant to keep in repair does not 
mean want of repair in respect of fittings and accesso- 
ries of the demised premises, but of the structure in 
general. If this be the true view, it does not seem to 
follow that evidence of want of repair iu detail is not 
admissible to show the general state of the structure, 
but that, except so far as such evidence shows a gen- 
eral decay of the structure, it is not available to di- 
minish the amount of the repairs which the covenant 
must be taken to have contemplated.— Solicitors’ 


Journal. 
—_———___>____——. 


BOOK NOTICES. 


McArthur’s Reports. Reports of cases argued and deter- 
mined in the Supreme Court of the District of Columbia 
(General Term), at the April and September terms of 
1873, and at the January, = and September terms of 
1874, by Arthur McArthur, Associate Justice. Washing- 
ton: Government Printing Office. 

HE Supreme Court of the District of Columbia is 
the only court of original and superior jurisdiction 

for local purposes in the district. Besides the powers 
and jurisdiction of a Circuit and District Court of the 

United States, it has general jurisdiction in law and 

equity. It hasa bench of five judges and, from what 

we know individually of some of the members of the 
court and from the impression conveyed by this vol- 
ume, we do not doubt that the court is quite the equal 
in ability of the Supreme Courts of most of the States. 

No attempt has of late years been made to report the 
decisions of this court, and there is no provision of law 
for it, but Judge McArthur has undertaken the task 
con amore. 

The reporting is exceedingly well done and the cases 
areas a rule well considered. We have no space now 
to note any of them, but we shall do so hereafter. 
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CORRESPONDENCE. 
More Licut ON THE TWEED CASE. 
New York, Aug. 4, 1875. 
To the Editor of the Albany Law Journal: 

Your articles on the Tweed case were laid aside, in 
spite of a strong impulse to answer them, because it is 
ungracious to ask a journal to print communications 
controverting its own opinions. They were taken up 
again in consequence of some remarks which appeared 
in arecent number of the New York Staats-Zeitung, 
and of which the following is a translation: 

*“ While the fall of the house of Duncan, Sherman & 
Co. is a financial failure, we must regard the decision 
of Judge Learned in relation to the contumacy of wit- 
nesses in the Canal Ring investigation, as a judicial 
and a moral bankruptcy. As the confidence of the 
public in institutions of credit has been shaken 
by the liquidation of firms like those of the Cookes 
and the Duncans, so its reliance upon the integ- 
rity of the bench has {been completely undermined 
by the disgraceful decisions of Messrs. Donohue 
and Learned. While in Judge Donohue’s decision, 
which will secure the great swindler in the posses- 
sion of his stolen millions, we can sée nothing 
but a blowin the face of justice, Learned’s decision, 
and the flagitious reasoning on which it is advanced, 
must be regarded as one of the most insolent mockeries 
of justice ever paraded before the public. ‘ Witnesses,’ 
he says, ‘may be compelled to appear, but not to tes- 
tify.’ Were the matter a whit less grave, it would be 
supremely ludicrous. A judge who can utter such 
monstrosities must be lost to every sense of shame and 
decency. A counsel in defense of a criminal may be 
pardoned some hair-splitting; but a judge sworn to 
administer the law has no right to hold it up to 
public scorn. An advocate in ancient Rome, who 
called for the acquittal of his client from a charge of 
having stolen an ewe, because it was proved he had 
stolen a wether, was whipped thrice around the forum 
and expelled from the city. If sucha practice should 
be imitated here, the perverters of law would quickly 
tread a groove around the capitol at Albany, and the 
price of whips would double in the land.”’ 

In another number of the same paper, it is said: 

** When the conflict between Denison and the Com- 
mission broke out, and the latter were found to be 
earnest in the performance of their duty, Gov. Tilden’s 
adversaries went so far as to endeavor to make him 
responsible for the alleged imperfections in the law 
empowering them to call witnesses, imperfections 
which clearly existed only in the imagination of Deni- 
son’s hair-splitting counsel, sustained by a judge des- 
tined, let us hope, to be called to account before another 
tribunal beside that of public opinion, for the alacrity 
with which he opens the meshes of the law for the 
escape of public criminals.” 

And in the same number: 

“That nothing is impossible with the Ring swindlers 
and their abettors is proved by the effort now in pro- 
gress to make Charles O’Conor and Governor Tilden 
responsible for the defeat, by judicial decisions, of the 
attempts to call the peculators to account. We shall 
next be told that these two gentlemen are the Ring 
swindlers, and Tweed and Denison the reformers. 
Either the opinions entertained by these men of the 
intelligence of the people must be very mean, or their 
fears very great.”’ 

The character of the Staats-Zeilung, its antecedents 





and its position, preclude any attempt to dispose of 
this as ‘“‘newspaper clamor.”’ It indicates that a 
deadly hatred against the profession, the bench not at 
all excepted, is brewing among the best classes and 
the best lay lights of the community, which may ulti- 
mately lead to a reform in the law, but which bids 
fair to bring about a temporary crusade against all 
law as expounded by lawyers and all justice as adminis- 
tered by courts. This storm, permit me to contend, 
it is for the best minds of the profession to allay; not 
by triumphantly showing that decisions offending 
every sense of justice are ona line with precedents, but 
by advocating a timely reformation by the legislature; 
not by expressions of contempt for all the sentiments 
of laymen in regard to the administration of public jus- 
tice, but by patient inquiries into the cause of so singu- 
lar a phenomenon as the direct opposition between the 
law and the interests of the public, for the protection 
of which that law is supposed to have been made. 
That the law was made for man, not man for the law, 
is a principle which no decision can ever subvert. In 
its application to the controversy relative to the 
Tweed litigation, this principle leads on to certain 
conclusions, which I think your articles should not 
have entirely overlooked. Permit me to state them 
as briefly as possible. 

1. If an appellate court may revise a sentence bya 
summary proceeding, like habeas corpus, for reasons 
which, if good, would have sustained a writ of error 
against that same sentence to the same court, then the 
law encourages summary at the expense of deliberate 
proceedings, and thereby fosters the disposition of the 
public to despise the regular proceedings of the tri- 
bunals. 

2. It is a reflection upon the law, that while permit- 
ting the fictitious joinder of several accusations in one 
and the same indictment, it forbids such joinder when 
made in good faith. 

3. It isa reflection upon the law that a course of 
crime, like that of Tweed, cannot be punished without 
a multiplicity of indictments and trials, more burden- 
some to the community than the offenses to be pun- 
ished. 

4. It is a reflection upon the law that a litigation of 
the utmost and the gravest public interest, conducted 
by the ablest lawyers, with the best of their care and 
skill, should fail because of technical subtleties while 
clearly displaying transcendent and unimpeachable 
merits. 

5. It is not fair to assail counsel for advocating one 
side of a disputed and disputable question of law in 
one case, and the other side of the same question in 
another case, according to the interests of his respect- 
ive clients. 

6. It is at least as important that the people should 
be at liberty to discuss the official acts of judges of 
appellate courts, as that they should discuss the offi- 
cial acts of any other public servants. This liberty 
must necessarily extend to the motives for such acts. 
And if judges of the suffragan courts make themselves 
the spokesmen of the public for this purpose, the 
public take the benefit and do not consult their own 
interest in suppressing the discussion. 

You perceive that these points are as little the result 
of any respect or disrespect for persons as those with 
which the majority of the profession seem to content 
themselves in reference to them. The difference 
between them I claim to consist in this, that they 
speak a like impartiality as between the profession 
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on one side and the laity, which, for the present pur- 
pose, is synonymous with the public, on the other, as 
they do as between different members or dignitaries 
of the profession. If the struggles of the future should 
take such a shape as to array on one side the pubiic 
peculators, the judiciary and the bar, and on the 
other the people, the press and public opinion, the 
future of the country will justify the gravest appre- 
hension. 
Respectfully yours, G. 


A Sr. Pa'rickx’s Day DEcISION. 


Port RicHMOND, STATEN ISLAND, August 3, 1875. 
To the Editor of the Albany Law Journal: 

Srr—The following case seems to me entitled to a 
place among the curiosities of the law. It could cer- 
tainly be cited as a precedent an almost unlimited 
number of times on the 18th day of March of almost 
any year. 

‘* Mary Slater was indicted for cutting and wounding 
Johanna Moriarty. The prisoner was found guilty but 
recommended to mercy, on the ground that the parties 
were Irish, and on account of the excitement of the 
day, it being St. Patrick's day.” 

The report of the case will be found in 6 Carrington 
and Payne, p. 334. 

Query—Whether the principle here involved could 
not and ought not to be applied in favor of the Ameri- 
can citizen who finds himself in limbo on the morning 
after the “ glorious 4th," or Washington’s birthday, or 
any like occasion when there is apt to be, as there was 
in Mrs. Moriarty’s case, some little ‘“‘ excitement.” 

Yours, SUBSCRIBER. 


OBSCENE LITERATURE. 


Prive Pains, August 2, 1875. 
To the Editor of the Albany Law Journal: 

In your issue of July 17th, is an article entitled, 
“Obscene Literature,’ which is certainly unjust in its 
criticism. I have carefully read both books, ‘‘ Chastity 

_ or our Secret Sins,’’ by Dio Lewis, and *“‘ The Abuse of 
Maternity,” by Mrs. Evans, and am frank to say that 
they do not contain an impure thought. On the con- 
trary one might call them Puritanically chaste. The 
whole aim of these books would seem to be to lift the 
reader above the sensual to the spiritual; from the 
worship of body to the worship of soul. No man or 
woman of intelligence can read them without an im- 
pulse to lead a purer and better life. The ignorance of 
the world upon the subject treated of in these books is 
astounding. It pervades all classes. Were one to tell 
Allen Goldsmith that the breeding of horses required 
no forethought, he would laugh him to scorn, and yet 
men will people the world in perfect ignorance and dis- 
regard of all the laws of generation. We not only need 
such books, but we need to teach our children these 
principles of life. 

Had I a daughter I would place in her hands “ The 
Abuse of Maternity ’’ a thousand fold sooner than the 


Catechism. Yours, 
FRANK Eno. 


{If society were organized upon the ideas which reg- 
ulate horse-breeding, we might concede some force to 
our correspondent’s views. Thisis a free country, and 
we admit his right to prefer obscenity to religion, but 
we are glad he has no daughter. He has mistaken his 
meridian. He should open an office at Oneida. 

Ep. A. L. J.] 





* Liquor Law.” 
WAVERLY, N. Y. 
Editor of the Albuny Law Journal: 

The Maine law, as it was called, while in rigid force 
in this State was a fruitful source of subterfuge and 
fun. It was Oliver Wendell Holmes, I believe, who 
advises that some thing should be held in reserve; 
that one should not ever be as witty as he can be. 
Chancellor Walworth evidently did not heed the sug- 
gestion of that great poet and philosopher when he 
wrote that opinion upon the question whether ale and 
beer were intoxicating beverages. I remember when 
that opinion was published, we youngsters of the bar 
(law bar, mind you) were not a little astonished that 
the grave chancellor could find time for the amount of 
investigation required, and indulged in some specula- 
tion as to whether that right venerable jurist had not 
written under the inspiration of some ripe old Otard, 
for doubtless in the research he turned over the writ- 
ings of Horace and found “ est dulce descipere in loco,” 
and filled once more to the memory of that ancient 
poet, and then wrote as humorously as he was able. 

That fellow up in Maine, who sought to evade the 
law, by the suggestion that he wanted the liquor for 
mechanical purposes in raising his barn, made a strong 
point, and should have been supplied without further 
question. The late Col. W. G. H., a notable lawyer of 
the ‘‘ Southern Tier,” made this point: Finding him- 
self one Sunday morning in a neighboring town, 
and without a drop in his pocket flask, he applied to 
his friend R., who kept the “‘ corner drug store.”” R., 
in the most solemn manner, inquired of the colonel if 
he needed the brandy as a medicine? ‘Oh, no; was 
never in sounder health,’”’ said the colonel; “but I 
want that flask filled with brandy to be used for purely 
mechanical purposes; I want it to elevate myself.” 
That flask was filled without hesitation. But drug- 
gists in those days were very accommodating. Was it 
Lord Brougham who said he never saw a statute law 
of England that he could not ride through with a 
coach and four? It did not need a coach and four to 
ride through that Maine law; one could stagger 
through it. 

Another anecdote of Col. H. illustrates his ready 
wit. Mr. C.,a lawyer of large practice, also of the 
‘* Southern Tier,’’ had an affection of the muscles of the 
throat that was very annoying to himself and which he 
was in the habit of relieving by a sip of wine. Mr. C. 
was so sensitive to a change of temperature that he 
constantly had with him a thermometer. On a cer- 
tain occasion Col. H. and C. were engaged at the Tioga 
Circuit, held by the Hon. H. G—y, who would stop 
proceedings at any time to listen to a good joke. Col. 
H. took advantage of a lull in the proceedings to call 
the attention of the judge to the singular prudence of 
his friend C., and in a tone, audible tothe jury, 
said: ‘‘Our friend C. carries a bottle in one pocket 
and a thermometer in the other to see that he doesn’t 
get too high.”’ 

There isn’t much law illustrated in this communica- 
tion, and you have the option so complacently exer- 
ercised and most justly yours, to add this to the con- 
tents of your waste basket. W. F. W. 

——_~.——_—___—. 


Gen. George S. Batcheller has been to Egypt, 
where he was installed as judge, according to ap- 
pointment. After the formalities were over, he was 
granted a vacation till October, and he is now in Paris 
with his family, enjoying himself. 
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HE Journal du Droit International Privé et dela 
Jurisprudence Comparée for March and April con- 
tains an excellent article on the Immunity of Diplo- 
matic Agents by Professor Demangeat, and an elabor- 
ate discussion of maritime hypothecation (De L’ Hy- 
pothéque Maritime et de ses applecations pratiques). It 
contains, also, beside brief statements of cases in private 
international law, from Germany, England, Italy, 
Russia, etc., the commencement of a review of the 
jurisprudence of Louisiana, by M. Magne, a member 
of the New Orleans bar.— A new digest of the de- 
cisions of the courts of this State is in preparation by 
Mr. Brightly, and will be published in two volumes in 
the fall. 

We are in receipt of “advanced sheets’ of volume 
25 of Ohio State Reports, published by Robert Clarke 
& Co., of Cincinnati. This plan of issuing the reports 
in parts of a hundred pages each is an excellent one, 
and one which would be well adopted by the reporter 
or publisher of the Court of Appeals of this State. 
Among the cases in the part before us is that of Reis 
v. Hellman, which, beside holding that the omission 
of a revenue stamp on a written instrument is no 
ground for rejecting it in evidence when offered by one 
not a party to the instrument, holds also that where a 
partnership intrusts money to a member of the firm 
to be used in the partnership business, and such mem- 
ber, without the knowledge or consent of his copart- 
ners, forms a new partnership relation with another 
person, to engage in like business, and pays over the 
money to the new firm, whereby it is lost, he thereby 
becomes liable to account to the members of the old 
firm, as for money converted to his own use. 


The Solicitors’ Journal says: ‘“ Mr. Justice Mellor, 
in his charge, on Friday week, to the grand jury of 
Northamptonshire, remarked on the decreased state- 
liness of ceremonial with which the assize judges are 
received. He expressed a doubt whether the allegi- 
ance of the people to the law could be preserved undi- 
minished if the circumstances of solemnity and state 
hitherto attending the administration of justice should 
disappear. We think the warning is needed, and that 
the present is by no means the time to dispense with 
any of those trappings by which the sovereignty of the 
law is brought home to the multitude. The step is not 
a long one from attacks on the character and abilities 
of judges to contempt for the office they hold, and it 
is important to keep clearly in view of the people the 
fact that the office must be respected whatever may 
be thought of its holder. Marks of respect to the 
bench are found necessary even in countries where 
reverence for the law is most widely spread among the 
people, and where judges are personally least careful 
about appearances. An American Court of Common 
Pleas was recently described as ‘an elderly gentleman 
sitting in a cane bottomed chair, facing the wrong way, 
resting his chin on the back of the chair, and expec- 
torating thoughtfully.’ Yet the bar of New York have 
recently made a regulation that their members should 
rise on the entry of the judges into court, and it may 
be safely predicted that either the contorted judge o1 
his successor will come to see the desirability of adopt- 
ing a garb and position which will indicate to the spec- 
tator that he is not merely a private individual given 





to disorderly habits, but the holder of an office of 
dignity. There can be no doubt that a late vice-chan- 
cellor, who persisted in appearing to administer jus- 
tice in time-honored costume of knee breeches and 
silk stockings, had good sense on his side, although he 
was grievously traduced by an unreflecting people, who 
thought they saw a reason for the practice in the mag- 
nificent conformation of the learned judge’s legs.’’—— 
On the 23d of July last, Mr. Oscar Folsom, a promi- 
nent lawyer of Buffalo, was thrown from his carriage 
and almost instantly killed. A memorial meeting of 
the Erie county bar was held after the funeral cere- 
mony, and addresses were made by a number of promi- 
nent lawyers, including Senator Laning, Lieutenant- 
Governor Dorsheimer, Judge Clinton and Judge 
Daniels. The deceased was a man of rare ability and 
of the most sterling integrity, and the addresses pub- 
lished in the Buffalo Cowrier show that he held a very 
high place in the respect and affection of his associates. 


The Canada Law Journal says: ‘“‘ This is the season 
humorously called the ‘long vacation.’ A few officials 
of the courts, a few counsel whose life is untroubled 
by solicitors’ labors, a fortunate judge or two, may 
enjoy a ‘long vacation;’ but tu the majority of the 
profession the term is a cruel mockery. With appeal 
courts, election courts, and the incessant treadmill of 
solicitors’ practice, the long vacation, in which we 
should be laying in stores of health and vigor for the 
struggle of the rest of the year, is sadly shorn of its 
proportions. Those on whose shoulders the editing of 
a legal journal falls are touching objects of sympa- 
thy. To think of a ‘subject,’ to examine it when dis- 
covered, to ponder over it, to write about it with the 
thermometer at its present altitude, is ‘ utter weari- 
ness and sore distress.’ If it were justifiable to intro- 
duce into these columns dissertations on matters 
which at this season have some sort of interest for 
readers, we should feel more hopeful. No doubt pic- 
nics, boating parties, and tours by land and water, are 
the origin of petitions which are often summarily dis- 
missed, of appeals, of rehearings, of reversals of judg- 
ment, of contracts leading sometimes to partnership 
and sometimes to breach of trust; but these matters 
are of too delicate a nature to admit of treatment in 
a purely legal tone. On the whole, we must satisfy 
ourselves with the reflection that people are as unwill- 
ing to read in this weather as we are to write.”’ 


The London Law Times says: *‘ A very remarkable 
lawyer has recently died in Philadelphia. A meeting 
of the Philadelphia bar was held on the 7th instant, as 
usual in America, to convey their sympathies to the 
bereaved family. The deceased was Mr. Robert 
Bethell. He had been fifty years at the bar. During 
that period he ‘bore with patience and blamelessness 
the cares of life,’ ‘never lost his temper,’ and ‘ died 
without leaving behind a singleenemy.’ ‘ His want of 
fame was owing to the gentleness of his character.’ 
The Philadelphia bar is evidently distinguished for 
amiability, for we are told of Judge Stroud, also re- 
cently deceased, that ‘his irritability was like a sum- 
mer cloud, and passed away in a moment.’ This 
learned judge was, however, obviously not faultless, 
for ‘to the very last he criticised with vigor and ability 
the decisions of the higher courts’ —a piece of imper- 
tinence in a retired judge which is simply inexcus- 
able.” 
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CURRENT TOPICS. 


T was Rufus Choate, we believe, who said that 
the vacations of the Massachusetts lawyers were 
not certain stated and considerable seasons in 
which one turned the key in his office door and 
rambled away without reclamation or reproval to 
lake and prairie, and ‘ beyond the diminished sea,’ or 
resign himself, with an absolute abandonment for 
successive weeks, to those thoughts and studies of 
an higher mood, by which soul and body might be 
sooner and longer rested and recreated; but were 
rather divers infinitely minute particles of time — 
half hours before breakfast or after dinner, Satur- 
days at evening, intervals between the going out of 
one client and the coming in of another; blessed, 
rare, fortuitous days, when no court sat, nor 
referee, nor commissioners. To the great body of 
the New York lawyers of to-day—and we believe 
the same is true of the lawyers in most of the States— 
the vacation has come to mean something more than 
the interval between the question put to a witness 
and theanswer. It has come to mean a definite and 
more or less protracted cessation from the drudgery 
of the profession — to signify the sea, or the moun- 
tains or the Spa, the rod and line, and the gun and 
the yacht. And therein is shown the wisdom of 
these later days, for life and labor is always sweeter 
and better after a week or a month’s complete inter- 
mission of life’s idle business. 


The letter of Mr. David Dudley Field, which 
we elsewhere publish, needs no word from us to 
commend it to the careful attention of the legal 
profession. It is an earnest, able and vigorous 
review of, and protest against, a proceeding which 
we believe has no parallel in this country, nor 
yet in England, since the days of Scroggs and 
Jeffreys. 


The American delegates to the Annual Congress 
of the Association for the Reform and Codification 
of the Law of Nations sailed in the Bothnia on 
Wednesday of this week. The Congress is to be 
held at The Hague the first week in September, and, 
in view of the thorough and practical preparations 
which have been made for it, and of the eminent 
ability of many who will participate, we have a right 
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to expect some important results from the meeting. 
Especially is this true in the department of private 
international law, which at present deserves and is 
likely to receive the greater amount of attention. 
The secretaries of the Association have been assidu- 
ously engaged for several months in gathering 
information and the opinions of men of affairs from 
all parts of Europe and America upon the opera- 
tion of laws relating to bills of exchange, foreign 
judgments, copyright, etc., and the facts and views 
thus obtained will greatly aid in settling upon meas- 
ures having in view the unification or assimilation 
of such laws. Among the delegates was Mr. A. P. 
Sprague of this journal, who, after attending the 
meeting at The Hague, will attend the meeting of 
the British Social Science Association to receive the 
prize (£200) offered by Sejfior Marcoartu through 
that Association for the best essay on the codifica- 
tion of public international laws, and which has 
been awarded to Mr. Sprague, The latter Associa- 
tion has its meeting at Brighton in October. 


On Monday last Governor Tilden approved of the 
action of Mayor Wickham in removing E. Delafield 
Smith, the corporation counsel of New York. The 
Governor, after explaining his reasons for so long 
delaying action on the case, said: ‘‘I am of opinion 
that acts are established which amount to causes of 
the nature contemplated by law, and which would 
at least be sufficient to induce a private client to 
change his counsel, It seems to me quite clear that 
a rule at least as stringent, as would govern a private 
client, ought to be applied for the protection of a 


great community, besieged by many millions of 
unjust or fraudulent claims, which are prosecuted 
with the energy of private interests, and which are 
always able to obtain great advantages over the pub- 
lic in a contest of professional talent, skill, zeal, 
activity and persistence, I have, therefore, executed 
a certificate of approval, which is herewith trans- 


mitted.” Mr. William C. Whitney was appointed 
to succeed Mr. Smith. Mr. Whitney is about thirty- 
five years of age, and is said to be a lawyer of con- 
siderable experience and ability. 


From newspaper reports it seems the question of 
the liability of magistrates to a civil action has been 
up before Lord Coleridge and a jury at the Chester 
assizes, in a suit by Otis, the partner of Lagrave, 
against the local magistrates for ordering his deten- 
tion upon a charge not covered by the extradition 
treaty. Lord Coleridge is quoted as saying to coun- 
sel: “Is it gravely put to an English judge and an 
English jury that because two gentlemen think there 
is an extradition treaty they may imprison a man? 
If so, it will lead to all sorts of trouble. Why don’t 
they say they have made a mistake, and the act does 





98 


THE ALBANY LAW JOURNAL. 








not apply?” The plaintiff was arrested by an 
American officer, and Lord Coleridge inquired how 
that could be done in the Queen’s dominions. 
Reply, that defendants thought the arrest was good 
if the offense was within the treaty. His Lordship 
said it was that very thing that led to disputes 
between nations, one State sending a policeman into 
another State, and he acting as though he was in 
his own State. In charging the jury the court said 
that he did not agree with counsel that country 
magistrates should not be expected to make them- 
selves acquainted with an extradition treaty between 
one great country and another. If they were edu- 
cated men, and men of position, they should do so. 
If they did not know there was such a treaty be- 
tween England and America they ought to have 
looked at the statute, and when they found they had 
‘made a mistake they ought to have confessed it. 
The jury returned a verdict for £550 for Otis. The 
importance of this case as a precedent is obvious. 
The magistrates had jurisdiction to order the deten- 
tion of parties under a criminal charge, and that 
includes jurisdiction to determine whether the 
charge was criminal. But when the jurisdiction 
depended upon the terms of a treaty and of the 
statute, and there was nothing in either embracing 
the charge, or making it a question of doubt whether 
or not the charge was embraced, the whole matter 


was extra-jurisdictional, and the detention of the 
plaintiff was an ordinary trespass. 


The Southern Law Review prints the paper pre- 
pared by Prof. Emery Washburn for the American 
Social Science Association, on the ‘‘ Limitations of 
Judicial Power,” and a very suggestive and valua- 
ble paper it is. With the act of the United States 
Supreme Court in overruling its own recent solemn 
adjudication as to the effect of the ‘‘ Legal Tender 
Act” as a text, Prof. Washburn proceeds to con- 
sider at length and with great ability the right of a 
court to overrule or reverse its own adjudications 
whenever it shall see fit. We quote a portion of the 
closing paragraphs, which indicate very clearly the 
opinions of the writer: ‘‘ We have thus far assumed 
that, in matters of common law, as well as in con- 
struing statutes, the Supreme Court has the power 
of overruling its former decisions as incident to its 
very constitution as a court. But regarded as a 
court of appeal in the last resort, we have the 
analogy of the English House of Lords in denying 
to it this power of overruling and reversing its own 
former judgments. When made, they are the final 
acts of such court. Its ultimate power of revision 
and decision has been exercised and exhausted. 
And it would be difficult to show, by any course of 
reasoning, why this power should be any broader or 
less limited in the Supreme Court, as a court of last 
resort in the United States, than in the House of 





Lords — the court of last resort in England. * * 
The very idea of having a court of last resort, with 
a power to correct the errors and mistakes of the 
inferior tribunals, goes far to sustain the doctrine, 
that the ruling of such court ought to be a final and 
conclusive declaration of what the law is, as much 
as a declaratory statute would be when passed with 
all due formality by the legislature, and can only be 
changed, like other laws, by legislative action. If 
the question is an open one here, it is time it was 


put at rest.” 
_—_>___—_ 


NOTES OF CASES. 


N Perkins v. Whelan, 116 Mass. 542, it was held 
that an action for breach of the warranty of 
title implied in the sale of a chattel accrues at the 
time of the sale, and the statute of limitations runs 
from that time. The court said that the case was 
analogous to an action for a breach of the covenants 
in a deed against incumbrances, where it is held 
that the covenant is broken as soon as the deed is 
delivered, and an action accrues for such breach 
(Harrington v. Murphy, 109 Mass, 299), and added: 
‘*We are not aware of any decision of the precise 
point of this case by this court; but in Grose v. 
Hennessey, 13 Allen, 389, it was held that an action 
for a breach of the warranty of title in a chattel 
could be maintained by the buyer, although he had 
not been disturbed in his possession. This implies, 
and is consistent only with the rule, that the war- 
ranty is broken at the time of the sale, and the 
cause of action then accrues.” 


In M’Kinney v. Snyder, 7 Leg. Gaz. 2538, the 
Supreme Court of Pennsylvania decided that, in 
order to avoid the statute of limitations, a promise 
must be made by the defendant either to the plain- 
tiff or to his known agent, and that a promise or 
declaration made to a stranger was not sufficient. 
This is in accordance with Kyle v. Wells, 5 Harris, 
286, and Gillingham v. Gillingham, id. 302, but is 
opposed to the doctrine of the English cases and to 
the cases in several of the States. Minkler v. Mink- 
ler, 16 Vt. 194; Bird v. Adams, 7 Ga. 55; Filus 
v. Ash, 4 Foster, 319. The later decisions in this 
State are, however, to the same effect. Bloodgood v. 
Bruen, 8 N. Y. 362; Wakeman v. Sherman, 9 id. 85. 
Said the court in its opinion: ‘‘ While our own cases 
are clearly at variance, upon this point, with the 
current of authority elsewhere, we prefer to adhere 
to them, not only because the maxim stare decisis 
ought not to be departed from unless for weighty 
reasons, but also because we believe our own rule a 
sound one. To attempt to reconcile the conflicting 
decisions upon the statute of limitations would be a 
hopeless task. There is no branch of the law upon 
which the courts of the different States have differed 
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more widely, particularly as to what is a sufficient 
promise to take a case out of the statute. Our own 
rules being not only well settled, but supported by 
sound reason, we propose to adhere to them. If the 
promise be made to an agent of the plaintiff, we 
think it necessarily follows that the defendant must 
be aware of the agency at the time of the promise.” 


A promise made to a stranger is a mere declaration 
of intention, which the promisor may change at 
pleasure. To be binding upon him, it ought to be 
made under circumstances which indicate an actual 
intention to pay the debt, not a mere loose declara- 
tion. As was observed in Kyle v. Wells, supra, ‘it 
is a perversion of the word promise to apply it to a 
declaration made to one who has no interest in, or 
connection with, the subject spoken of.” In the 
Farmers & Mechanics’ Bank v. Wilson, 10 Watts, 261, 
it was held that an acknow'edgment, such as will 
avoid the operation of the statute limiting the time 
within which an action may be brought for the re- 
covery of lands, must be made to the owner or his 
Says Huston, J.: ‘*No loose 
conversations, no inferences from what was said 
many years ago, no expressions to neighbors, or 
strangers to the title, will deprive a man of the pro- 
tection of this most beneficial statute.” We may 
well apply by analogy this vigorous language to the 
present case. 


agent known as such, 


The Central Law Journal recently published Judge 
Dillon’s opinion in Terry v. The Imperial Fire In- 
surance Company of London, that foreign corpora- 
tions are aliens, and, as such, entitled to have an 
action commenced against them in a State court 
removed into the United States Circuit Court. The 
action was commenced on a policy of insurance, and 
the defendants petitioned to have the cause sent to 
the Circuit Court, which was done, whereupon the 
plaintiff moved to have the cause remanded to the 
State court. Judge Dillon said: ‘‘It is a question 
of no little moment, and one upon which there 
appear to be no reported cases directly in point. 
Its solution, however, is not difficult in the light of 
the several decisions of the Supreme Court, estab- 
lishing the right of corporate bodies of other States 
to litigate in the Federal courts as if citizens of such 
other States. * * * It has been repeatedly de- 
cided that a body corporate, organized under the 
laws of a State, is to be treated as a citizen of that 
State, so far as the question of jurisdiction of this 
court is concerned. In other words, when a corpo- 
ration is created by the laws of a State, the legal 
presumption is, that its members are citizens of that 
State; and a suit by or against a corporation in its 
corporate name must be conclusively presumed to be 
a suit by or against citizens of the State which 





created the corporate body. The Louisville, Cinein- 
nati & Charleston Railroad Co. v. Letson, 2 How. 497; 
Marshall v. The Baltimore & Ohio Railroad Co., 16 
id. 314; The Covington Drawbridge Co. v. Shepherd, 
20 id. 232; Ohio & Mississippi Railroad Co, v. Wheeler, 
1 Black, 286; Railway Co. v. Whitton, 13 Wall. 270. 
If, then, it is conclusively presumed that the mem- 
bers of a corporation created by the laws of a State 
of this Union are citizens of that State, @ priori, 
it follows that the members of a corporation created 
within the sovereignty of Great Britain and under 
the laws of that country are presumed to be citizens 
or subjects of that kingdom. * * * Resting upon 
the analogy of these decisions, we hold, in this case, 
that the members of this insurance company, de- 
fendant, must be presumed to be subject to Great 
Britain, and, as such, entitled to bring their case to 
this court.” 





The Supreme Judicial Court of Massachusetts de- 
cided an interesting question under the statute of 
frauds in Goddard v. Binney, 115 Mass. 450. The 
facts were these: A agreed to build a buggy for B, 
and to deliver it at a time certain. B gave direc- 
tions as to the style and finish of the buggy, and it 
was built in compliance with his directions, and 
marked with his monogram. Before the buggy was 


finished B called to see it, and in response to an 
inquiry of A, asking if he might sell the buggy, 


replied that he would keep it; when the buggy was 
finished, A notified B and sent him a bill for it. 
B retained the bill and promised “to see” A “about 
it.” The buggy was afterward destroyed by the 
fire while in A’s possession, It was held, in a suit 
by A for the price, that the agreement was not a 
contract of sale within the statute, and that the 
property in the buggy had passed to B, and he was 
liable. The authorities on this subject are in conflict. 
According to a long course of decisions in this State 
and in some of the other States, an agreement for 
the sale of any commodity not in existence at the 
time, but which the vendor is to manufacture, is not 
a contract of sale within the statute. The tendency 
of the recent English decisions is the other way, 
and Lee v. Griffin, 1 B. & 8. 272, goes so far as to 
hold that a contract to make and fit a set of artificial 
teeth for a patient was a contract of sale, and there- 
fore subject to the provision of the statute. The 
Massachusetts court established, in Mizer v. Howarth, 
21 Pick. 205, a rule between these extremes, namely, 
that a contract for the sale of articles then existing, 
or such as the vendor in the ordinary course of his 
business manufactures or procures for the general 
market, whether on hand at the time or not, isa 
contract for the sale of goods, to which the statute 
applies. But on the other hand, if the goods are to 
be manufactured especially for the purchaser, and 
upon his special order, and not for the general 
market, the case is not within the statute. 
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SKETCHES OF EMINENT ENGLISH JUDGES. 
ELpon. 


()8® of the most venerable figures in English 

judicial history is Lord Chancellor Eldon. As 
in his later years, when he was summoned into court 
as a witness, the bar arose to do him honor, so now, 
when his name is pronounced, we feel a respect and 
veneration, excited by the mention of but one other 
name in the annals of jurisprudence, — the name of 
Mansfield. This great lawyer, sprung from a humble 
lineage, began his life in the reign of George Third, 
and ended it in that of Victoria. He held the seals 
of Great Britain under two kings, and his decisions, 
filling upward of thirty volumes, extended over a 
period of almost a quarter of acentury. During this 
long period he administered the intricate equity law 
of the wealthiest kingdom on earth, so faithfully 
and intelligently, that only two of his decisions were 
ever reversed. 

As a judge he was remarkable for his patience, 
his courtesy, his candor, his integrity, and his pro- 
found learning. He was doubtless the most patient 
man who ever sat on the English bench. In fact 
his patience amounted almost to a vice, for he allowed 
counsel to indulge in the most extravagant prolixity. 
His enemies attributed this to his notorious indecis- 
ion. In a character of Lord Eldon drawn by Justice 
Williams, his critic says, ‘when all the efforts of the 
judge to coax the advocate into greater prolixity 
had been exhausted, the dreaded moment of decision 
came.” But at all events counsel never had to com- 
plain of harsh or unfair treatment from him. In 
this particular he presents a strong contrast to Ken- 
yon and Ellenborough. Even when he was attorney- 
general, and conducted an unprecedented number 
of state trials, he so demeaned himself as to earn 
the respect of those whom he prosecuted, and this 
at a time of great political turbulence and popular 
disorder. Without losing his dignity, he indulged 
in a strain of pleasantry that frequently made his 
court a scene of merriment. The author of ‘‘The 
Bar” says: 

“Titters the grinning bar — from one to one 

The epidemic spreads — and ’midst the fun, 

My Lord himself unbends — and drops a pun. 

Then bursts aloud the chorus of applause, 

No matter who the butt, or what the cause, 

For when the Master smiles, and drops hgs staff, 

And condescends to joke—the boys must laugh.” 
It must be confessed however that iiis recorded 
jokes and puns are very bad ones,—- not at all com- 
parable with those of Erskine. Decidedly the best 
one was in the case of Sherwood v. Pierce Egan, an 
application to restrain the publication of a history 
of prize-fighting, called ‘‘ Boxiana.” Mr. Shadwell 
stated the case, and his Lordship asked: “ Have you 
got any affidavit, or are you going upon what is 
called ‘the fancy?’” Of his candor it is only neces- 
sary to say that he himself concurred in the reversal 





of the two decisions above mentioned. We have 
said he was remarkable for integrity; we do not 
mean that he was singular in this regard, for in- 
tegrity has always been a property of the English 
bench. But it seems never to have occurred to any 
one that he was to be influenced by improper con- 
siderations. He does himself tell us that a Welsh 
woman, a suitor in his court, once tried to bribe him 
with a present of a goose. At least he so construed 
it, although if it was sent in its quills we should 
infer that the good woman meant it as a hint to him 
to hurry up her case. His character commanded 
respect even from contemporary satirists. Even 
Mathias, whose lash scarcely any escaped in his 
“Pursuits of Literature,” says ‘‘he practices what- 
ever is honorable and virtuous and dignified in 
learning and in professional ability ;” and to illus- 
trate an extreme improbability, says that sooner shall 


“one mean cause the virtuous Scott maintain, 
Turn law to trade, or deem religion vain.” 


Not only was Lord Eldon personally pure in the 
administration of equity, but his decisions breathe 
an elevated morality. His anxiety to do right and 
work equity led to his ridiculous hesitancy. Some- 
times also he was rather over-nice. Two remarkable 
instances occur to us. He refused to protect Lord 
Byron’s drama, Cain, from copyright infringement, 
because he deemed its doctrines objectionable and 
immoral. The poet was much chagrined, but Sir 
Walter Scott, to whom the poem was dedicated, and 
who certainly was as good and intelligent a man as 
his Lordship, accepted the dedication in flattering 
terms. Still, Byron seems to have cherished no very 
deep malice, for in Don Juan he says: 


“Impartial between Tyrian and Trojan, 
As Eldon on a lunatic commission.” 


The other instance was his despotic act in depriv- 
ing the poet Shelley of the custody of his elder 
children, on the sole ground that he was an infidel. 
The poet however had his revenge in a poem which 
will last as long as the Chancellor’s decision, and in 
which he curses the Chancellor by nearly as many 
forms and with as much ingenuity as the Catholic 


anathema. Among other things, he refers to the 
Court of Chancery and the Chancellor as 
“the earth-consuming hell 
Of which thou art a demon,” 


and says of the Chancellor: 
*“*The country’s crest is on thee, darkest crest 

Of that fout, knotted, many-headed worm, 

Which rends our mother’s bosom.” 
He even distorts the signs of the kind old Chancel- 
lor’s quick sympathies: 
* By thy most killing sneer, and by thy smile, 

By all the acts and snares of thy black den, 


And—for thou canst outweep the crocodile,— 
By thy false tears — those millstones, braining men.” 


Really, a Chancellor stands no chance against a poet 
after a few generations. His contemporaries how- 
ever will rather reflect upon the scrupulous and 
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conscientious care with which he considered the 
enormous interests in his charge, and think that the 
irritable race of poets are sufficiently avenged by 
the muse. In respect to his learning there cannot 
be any difference of opinion. If not the grandest, 
he was by far the most learned, of the English 
chancellors. He surpassed every other judge in his 
familiarity with equitable principles and the proper 
method of applying them. He knew not only what 
ought to be done, but how to do it. His unrivaled 
experience and knowledge instantly suggested the 
correct principle and the appropriate mode of appli- 
cation. Nothing was ever novel to him. If the 
case seemed unprecedented, he laid down the proper 
rule with a certainty and a correctness that thence- 
forward established the precedent for precisely such 
cases. Still, we do not esteem him so distinctively 
a creator as an applier of equity jurisprudence. He 
had not the superb formative reason of Hardwicke. 
We do not find in his decisions grand principles fit 
for many cases, so much as apt rules for the partic- 
ular case. A reviewer has said: ‘‘Of a clear, unre- 
served, definite exhibition of general principles, and 
of what the law is, the faithful mirror of Vesey 
holds up no portrait, because the original does not 
exist. Lord Eldon’s decisions will be of admirable 
weight and authority, when the Platonic year in its 
revolution shall have brought round, not merely the 


same precise state of facts, but the very same plain- 
tiff and defendant, the same learned gentlemen to 
contest and defend their mutual interests, and to 
crown and complete all, the self-same Lord Chan- 


cellor to decide.” In view of their extent, depth, 
and the difficulty of making them available, the 
decisions of Lord Eldon may be compared to a mine 
of legal lore, while those of Lord Hardwicke are a 
mint. 

There were two serious drawbacks to Lord Eldon’s 
usefulness as a judge. First and foremost, his 
lamentable dilatoriness and indecision, and second, 
the tedious, diffuse, and obscure style in which he ex- 
pressed himself when he had made up his mind. The 
former was notorious and proverbial, and although 
its mischievous effects were doubtless much exagger- 
ated, yet they were sufficiently grave. The reviewer 
above quoted might well have added, that when the 
Platonic year should bring around the self-same 
case, parties,-counsel, and judge, the judge would 
ponder just as long as if he never had heard of the 
case. His indecision was a habit and a disease. 
He thought it was a virtue, and persisted in it in 
spite of ridicule and remonstrance. Even Romilly 
admitted that the “tardy justice” of the chief was 
better than the “swift injustice” of his vice, Sir 
John Leach. This characteristic was never better 
described than by the author of The Bar: 

“One weighty drawback, like a galling chain, 


Fetters his limbs and makes his progress vain. 
Weak indecision, like the shifting wind, 





Perplexes and distracts his dubious mind ; 

And as his Judgment owns her palsying sway, 
Of strange misgivings he becomes the prey; 
Wavering, ‘infirm of purpose,’ to both sides 

He listens patiently, but ne’er decides ! 

Points on which all opinions are agreed, 

And cases clear, which they who run may read, 
He hears — re-hears— from time to time postpones, 
While on the rack exhausted patience groans; 
And when at length his day of judgments come, 
Makes up his mind — to take the papers home, 
And though the flat trembles on his tongue, 
Doubts to do right, for fear of doing wrong. 
With load enormous pressing on his back, 

He patiently pursues his mill-horse track ; 

Vain is the use of curb, or lash, or goad, 

To check or urge him faster on his road ; 
Onward he moves with slow but certain pace, 
And always keeps his temper —and his place.” 


Lord Brougham, in the most brilliant and the sever- 
est character of Eldon ever written, in speaking of 
his doubts and their triviality, says: “He was about 
as often the slave of them as the Indian is of his 
deformed little gods, of which he makes much, and 
then breaks them into pieces, or casts them into the 
fire.” But the funniest banter on this topic is in 
Tom Moore’s Vision, by the author of Christabel, 
where he dreams that a vicious spirit carried him 
into the Court of Chancery, and showed him Lord 
Eldon under the guise of Prosparo: 


** Around me flitted unnumber’d swarms 
Of shapeless, bodiless, tailless forms; 
(Like bottled up babes, that grace the room 
Of that worthy Knight, Sir Everard Home) — 
All of them, things half-killed in rearing; 
Some were lame — some wanted hearing; 
Some had through half a century run, 
Though they hadn’t a leg to stand upon. 
Others, more merry, as just beginning, 
Around on a point of law were spinning ; 
Or balance’d aloft, ’twixt Bill and Answer, 
Lead at each end, like a tight-rope dancer. 
Some were so oross that nothing could please ’em ;—. 
Some gulp’d down affidavits to ease ’em ; — 
All were in motion, yet never a one, 
Let it move as it might, could ever move on. 
‘These,’ said the Spirit, ‘you plainly see, 
Are what they call suits in Chancery!’ 


“T look’d, and I saw a wizard rise, 
With a wig like a cloud before men’s eyes. 
In his aged hand he held a wand, 
Wherewith he beckon’d his embryo band, 
And he mov’d and mov’d, as he wav’d it o’er, 
But they never got on one inch the more. 
And still they kept limping to and fro, 
Like Ariels around old Prospero — 
Saying, ‘Dear Master, let us go.’ 
But still old Prospero answer’d ‘ No.’ 
And I heard the while, that wizard elf 
Muttering, muttering spells to himself, 
While o’er as many old papers he turn’d 
As Hume e’er mov’d for, or Omar burned. 
He talk’d of his virtue —‘ though some, leas nice, 
(He own’d with a sigh) preferred his Vice ’— 
And he said ‘I think’ —‘I doypt’ — ‘I hope,’ 
Called God to witness, and damn’d the Pope ; 
With many more sleights of tongue and hand, 
I couldn’t for the soul of me understand. 
Amaz’d and pos’d, I was just about 
To ask his name, when tbe screams without, 
The merciless clack of the imps within, 
And that conjuror’s mutterings. made such a din, 
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That, startl’d, I awoke — leaped up in my bed — 

Found the Spirit, the imps, and the conjuror fled, 

And bless’d my stars, right pleas’d to see, 

That I was not, as yet, in Chancery.” 
As to his lordship’s style it is the most exasperating 
conceivable. It is hard to understand how he ob- 
tained the chancellor’s prize for the best English 
essay at the university; it must have been ev parte. 
Lord Campbell says that nobody would think of 
reading one of Eldon’s judgments without a retainer, 
and that “his opinion, where it van be discovered, will 
rule the cases to which it is applicable.” A reviewer 
says, ‘‘Lord Eldon’s judgments lie, like Egyptian 
mummies, embalmed in a multitude of artfully con- 
trived folds and wrappers.” He seemed as fearful 
of committing himself in his rhetoric as in his judg- 
ments. Nothing he ever wrote could be remembered 
or quoted. Unlike Hardwicke, Mansfield, Stowell, 
and Grant, he lives only in head-notes and tra- 
dition. 

As a statesman and legislator, he was a tory of 
the tories. He viewed such men as Romilly and 
Brougham with dismay. He opposed every measure 
of reform in law and in government. He fought 
the Catholic emancipation with bitterness and beheld 
its success with absolute despondency. He opposed 
every amelioration of punishment, and if he could 
have had his way, he would have increased rather 
than have diminished the number of capital offenses. 
He thought that railways were dangerous inventions. 
He opposed the dissenters’ marriage act. So obse- 
quious was his loyalty, that after George Third was 
confessedly crazy he persisted in giving the official 
sanction to acts requiring the royal assent. He 
stood for years in the way of Brougham’s promotion, 
because the latter defended Queen Caroline. He 
even resisted the abolition of the slave-trade! 
And yet he was not a monster nora fool. He was 
simply an unmitigated old fogy. Much given to 
croaking, prophesying, weeping, praying, and some- 
what to swearing, still he was far from what Byron 
depicts him in ‘‘7’he Devil’s Drive:” 

** And he saw the tears in Lord Eldon’s eyes, 
Because the Catholics would not rise, 
In spite of his prayers and his prophesies.” 
He was that stiffest brake on the wheels of progress 
—an English tory high in place. 

When we come to consider his minor characteris- 
tics, there is an amusing mixture. His oratory was 
listened to with respect but not with pleasure. 
Indeed, his first speech in the House of Lords, which 
was designed to be humorous, succeeded in exciting 
the laughter of the house, but it was at the speaker 
and not the speech. His scholarship was meagre, 
and he took no delight in letters. He was rather 
stingy of his preferments, and not very discreet in 
their distribution. He was not at all modest, but 
yet was not so nearly consumed with vanity as 
Erskine. 
mate of the abilities of other lawyers. 


He was by no means generous in his esti- 
He was very 





prudent in money matters, and pretended to believe, 
or had the hallucination, that his acceptance was a 
pecuniary sacrifice, and yet he left an enormous 
fortune. He was an abominable shot, but was ex- 
cessively fond of shooting. He had no ear for 
music, confessing that he did not care for Catalani. 
He made very bad verses on a young lady’s ankle, but 
his worst were on a subject that should have inspired 
him,—his wife, “dear Bessie.” We could have 
spared these for the bill in chancery in verse which 
he is said to have drawn in his youth. He was very 
fond of dogs, and his favorite dog appears in several 
of his portraits. Indeed, his lordship’s best literary 
performance was an epitaph on a dog. He was an 
unaffected, merry companion, and enjoyed a romp. 
He was a good deal of a wag, and loved a practical 
joke. He was very plain in his dress, and was fre- 
quently mistaken for his own keeper rather than the 
keeper of the seals. He was unostentatious almost 
to meanness, “ working the great seal with a pair of 
horses,” and a battered old coach. He was a good 
liver, and could carry off his three pints of port 
without trouble. He undertook to laugh at his 
brother, Lord Stowell, who also was an epicure, by 
saying that he took exercise twice a day regularly — 
in eating; but his brother paid him off with a drive 
at his love of port and his parsimony, saying, 
“my brother will drink any given quantity of wine.” 
He was religious, but he found difficulty in acceding 
to the requirements of the Christian system, and 
seemed to think that he was sure of salvation because 
he “never gave the property of A. to B.” His 
refractoriness on this score was the occasion of the 
celebrated letter of the Bishop of Exeter, a produc- 
tion which it would be almost impossible for even 
an infidel to read without tears. His affectionate 
heart was evinced in the touching simplicity and 
fidelity with which he continued to visit and write 
to his brother, Lord Stowell, long after the magnifi- 
cent intellect of the latter had passed into eclipse, 
and when his brother’s pious ministrations were 
plainly unavailing. That his courtesy was not 
always artless is evident from an anecdote told by 
Jay. At Gifford’s funeral, Lord Eldon and Chief 
Justice Abbott were placed in the same pew, which 
was overlooked by Jay, who sat in the gallery. 
The chief justice being a great snuff-taker, Eldon 
asked him for his snuff-box, and having helped 
himself to a pinch, threw it away, and went through 
the motion of inhaling it. Jay says, ‘‘I was young 
at the time, and was astonished at the deception 
practiced by so great a man, with the grave yawning 
before him.” Although his indecision was the most 
salient trait in his public character, yet the most 
noticeable event in his private career was remark- 
able for any thing but indecision;—he ran away 
with his wife. So did the contemporary Archbishop 
of Canterbury, and George Fourth used to joke them 
about it. The only difference in this respect between 
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the monarch, and the prelate and the judge, was that 
the two latter ran away with their own wives, while 
the former ran away with other men’s. The simple 
and undisguised fondness of the great Chancellor 
for the wife of his youth is one of the most touch- 
ing traits of his character, and is alone sufficient to 
endear him to the Anglo-Saxon race, among whom 
domestic virtue is pre-eminent. Conforming to her 
taste he eschewed society and neglected the duty of 
hospitality. ‘‘She cut his hair, arranged his linen 
and clothes for dress, and stole to the window, when 
he went out, to see, so neat in all his arrangements, 
the Chancellor pass by.” The fondest of husbands 
and fathers, he was ‘‘ faithful in sorrow as in love,” 
for surviving Bessie, he ever mourned her loss, and 
at his own direction was buried at her side and “as 
near to her as possible.”” What a picture of English 
greatness, simplicity, and virtue! The last thought 
of the great Lord Chancellor Eldon was to have his 
dust mingle with that of his wife, sweet, simple 
Bessie Surtees. It is no wonder that England is 
great when her destinies have been formed by men 
of such pure and single aims. We may be impatient 
with our mother-country; we may have our jest at 
her expense; but we must ever be proud of our de- 
scent from such a race, and it must make us proud 
that as lawyers we can claim communion with the 
fame of such a man and lawyer as John Scott, Lord 
Eldon. 
JUDGE DAVIS AND HIS CONTEMPT PRO- 
CEEDINGS. 


To the Editor of the Albany Law Journal: 


Sirn— From the moment when I heard, as I did 
abroad, of the action of Mr. Justice Noah Davis, in 
respect to the alleged contempt of his authority by the 
counsel in the Tweed case, I determined to take some 
public notice of it, as soon as a suitable opportunity 
presented itself. On my return to this country I found 
the principal case still pending, which, in my view, 
made it improper then publicly to discuss the subject. 
The decision of the Court of Appeals, in the month of 
June last, has removed that impediment, and I am 
now enabled to say what I would have said earlier. 

It gives me no pleasure to enter upon the discussion, 
but I do it as a matter of duty. If the judge was 
right, the profession and the public, who are or may be 
suitors and clieuts, should know it, that they may 
govern themselves accordingly; if he was wrong, that 
also should be known, that his conduct may not be 
drawn into precedent, or ever repeated. 

Though the conduct of judges is never above criti- 
cism, yet the nature of their functions makes the 
criticism of doubtful propriety, so long as an appeal to 
a higher court is possible; and even when that is ex- 
hausted, animadversion should be guarded, because, of 
all magistrates, the judge is least able to defend him- 
self. He is, by the nature of his office, prohibited, ex- 
cept in the most extreme cases, from entering intoa 
defense of his decisions. 

But this general rule, like most general rules, has its 
exceptions. Publicity is allowed and required, be- 
cause without it judges might become tyrannical and 





corrupt; but publicity, without the right of criticism, 
would be a mockery. A judge may so misbehave him- 
self as torequire adimadversion. Impeachment is an 
extreme remedy and seldom resorted to, except when 
political considerations intervene. A clergyman may 
unfrock himself; even a woman may unsex herself. So 
a judge may put himself out of the pale, within which 
the judiciary is enclosed and protected. Whether 
Judge Davis has done so others must determine. 

If I use great plainness of speech, thinking that the 
subject and the times demand it, I hope not to over- 
step the limits of a just moderation. I have always 
thought, and I think so still, that the utmost courtesy 
is due from the bar to the bench, and, I may add, 
from the bench to the bar. The two must stand or fall 
together. It would pain me to think that any thing I 
had said or done tended to impair the respect due to 
judicial authority. Not that I can pretend to respect 
all the judges alike; I should be a hypocrite if I did. 
But whenever an unworthy person comes to sit in the 
seat of justice, I would have him there treated with 
the respect due to his place, if not to himself. He 
represents the sovereign authority, and it is before 
that I bow, though I may dislike the person who for 
the time being represents it. 

There are those who think that we are all the while 
going from bad to worse, and that under our system of 
electing judges by popular vote and selecting them by 
conventions packed with politicians and brawlers, the 
nominal judges will soon have the manners of prize- 
fighters and the learning of constables, while the real 
judges will be the newspapers, with the mob as assessors; 
but Iam not of that opinion, though the signs of late are 
not encouraging. I think that the instinct of self- 
preservation and the love of freedom will yet arouse the 
people to a sense of the false security in which they lie 
dreaming. I am certain that--thanks to a favoring 
providence overruling adverse circumstances—we have 
many judges who would illustrate any bench; that they 
who sit in the Court of Appeals, and a majority of 
those who sit in the Supreme Court, are above all sus- 
picion, and worthy ofall praise ; true gentlemen, learned 
lawyers and incorruptible magistrates; who would 
scorn dictation as they would scorn a bribe; who care 
nothing for arguments in the newspapers, but much 
for arguments at the bar; and who bear with them an 
ever present sense, that they are trustees of God’s 
great gift of justice, and judges of the law, upon their 
consciences and their oaths. 

I will now gather together the essential facts of the 
episode in the Tweed trial, out of which came the 
imputation of contempt. My objects are to give a true 
history of the occurrences, and to enter my protest 
against the action of the judge. The importance of 
the incident goes far beyond the counsel or the judge, 
for, as I have intimated, it concerns the relations of 
the bench to the bar, and of the bar to the whole 
community; relations which lie at the foundation of 
civil liberty and social order. 

The trial began on the 5th of November, 1873, in the 
county of New York, where, of all the counties in the 
State, the Court of Oyerand Terminer is held by a sin- 
gle judge. This happened through a change in the 
law made in 1853, which excluded the aldermen of the 
city, who, before that time, had seats beside the Su- 
preme Court Judge, leaving one man only to hold the 
highest criminal court, while in all the other counties 
the judge of the same grade, that is,a judge of the 
Supreme Court, is flanked on either side by the county 
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judge or a judge of sessions. This difference between 
the town and the country can be justified by one only 
of two alternatives; either that a Supreme Court judge 
sitting in the city is a better judge than if he sat in 
the country, or that it is not possible to find in the 
city two persons fit to sit with him. Judges of the 
Supreme Court, though elected by districts, are, never- 
theless, judges for the State, and, to my way of think- 
ing, their capabilities and their temptations are neither 
more nor less in the city than in the country; and they 
need assistance and it may be restraint in the city, or 
they do not need them in the country. The fact is, 
that the people of the city of New York, used as they 
are to misgovernment, have neither the rights nor the 
guaranties which belong to their more fortunate 
neighbors beyond Manhattan island. 

A law of the State requires that the judges, every 
two years, shall make and publish an assignment of 
terms, designating the judges to hold the various gen- 
eral and special terms, the circuits and Courts of Oyer 
and Termiuer. This is required for two purposes; 
first, that there shall be no lack of a judge where a 
court is to be held, and, secondly, that the suitors and 
the public may know who are to hold the courts. Itso 
happened that such an assignment had been made 
and published for 1873 and 1874, by which the Oyer and 
Terminer in the county of New York was to be held 
by Judge Barrett in October and by Judge Ingraham 
in December, 1873, the October term continuing until 
December. How it happened that Judge Davis came 
into the court instead of Judge Barrett I do not know. 
But I do know that the Code provides, section 26, that 
**In case of the inability, for any cause, of a judge 
assigned for that purpose to hold a special term, or 
Cireuit Court, or sit at a general term, or preside at a 
Court of Oyer and Terminer, any other judge may do 
so,”’ and I know, also, that Judge Barrett is reported as 
holding courts in New York during November, 1873. 
Now while I do not mean to intimate that any such 
thing has ever yet happened in the courts of New 
York, I do not forget that a member of the federal 
government once boasted that courts martial were 
** organized to convict,’’ and I fear that under a system, 
which may hereafter authorize a shifting of the scenes 
to suit a stage-manager, it may be possible to organize 
an Oyer and Terminer to convict, or a Circuit to 
shape a verdict. 

On the 5th of November Judge Davis was in the 
Oyer and Terminer, sitting, as I have said, alone, 
when the case of Tweed was called. He had pre- 
sided at a previous trial, in January, of the same 
defendant, upon the same indictment. On that occa- 
sion he had, as the defendant’s counsel thought, 
borne upon the defendant with great severity. He 
had overruled point after point raised in his favor, 
and disposed of the gravest questions with marvelous 
rapidity. One of his rulings at least was, in the opin- 
ion of the defendant’s counsel, contrary to a previous 
decision of the general term, and the judge himself 
said that the question was ‘‘a most serious and im- 
portant question in this case.”’ His charge to the jury 
was delivered with an earnestness as remarkable as 
the gestures with which it was accompanied. The fol- 
lowing are extracts from it. ‘‘If this position be true 
and is consistent with the evidence, then it is very 
clear to my mind that these officers were guilty of 
neglect to audit and are liable to conviction for that 
neglect.”” * * * ‘The question of fact, then, be- 
comes whether they did meet and audit, and upon 





that question comes in all the evidence of fraud in the 
accounts themselves, * * * because that evidence 
tends to show that what they did was intentional and 
with a bad motive and for the purpose of accomplish- 
ing a badend.” * * * “T call attention to a single 
transaction, and I think that brings the question in 
this case very sharply before you.””’ * * * “You 
must take into consideration the fact that he was a 
public officer, holding a high and responsible trust, 
and whether public officers, holding such high trusts, 
are to be held accountable for their proper fulfillment. 
Of what value, you may inquire, is it that we intrust 
public officers with duties that the people cannot 
themselves perform if they are not to be held to a 
strict responsibility.”’ * * * ‘In going over this 
evidence you will carry these suggestions into the jury 
room, and tell, upon your solemn oaths, whether or 
not, under the proofs before you, there is or is not sat- 
isfactory evidence that Mr. Tweed neglected to fulfill 
the duty he owed the public, * * * and should 
bear in mind that there is no stain more deep and 
damning that a juror may bring upon his own char- 
acter than by being false to his oath and bringing in a 
false verdict.” * * * ‘* Now, gentlemen, I am asked 
to charge you upon various propositions by the defend- 
ant, and it is my duty to call attention to them in or- 
der that they may take exceptions if they desire, and 
to do it as briefly as I can. The first proposition is that 
the questions of fact are entirely for the jury to de- 
cide. This is true. You are the judges of the fact. 
* * * Although you may be able to see, as I hope 
you are, that I have but one opinion of these transac- 
tions myself individually, yet you are not to be gov- 
erned by that opinion at all. That opinion is not to be 
controlling upon you. If you think these things are 
just and fair, it is of no consequence that I think 
otherwise.”’ 

After the conclusion of the charge on the first trial, 
the defendant’s counsel said: ‘*‘ I observe that in the 
first request there is quite a significant omission, and 
I ask the court —— 

Tue Court. I did not charge in those exact words, 

THe CouNsEL. Allow me to understand you. You 
charge that the jury are to find according to the evi- 
dence upon their own oaths, without any influence 
from the court whatever? We ask you so to charge. 

THE Court. I cannot charge that. I charge as I 
have charged, and I decline to charge otherwise. They 
are the sole judges of fact. 

THE CouNsEL. But without any influence from the 
court. If the court declines to charge that part, we 
submit, we beg leave to except. 

THE Court. I do decline to charge emphatically. ” 

The jury disagreed and were discharged. 

Then the legislature was induced to intervene. By 
a law passed on the 7th of May, 1873, which, if it be 
not, as I think it is, ex post facto, bears the evil conse- 
quences of such a law, the court, instead of impartial 
triers as heretofore, was empowered to try challenges 
for favor. This law put it in the power of the court 
to affect in an extraordinary degree the selection of 
the jury. What the ablest and purest of judges think 
of retrospective laws is seen in the following passages 
from the opinions of Kent and Thompson, in Dash v. 
Van Kleek, 7 Johns. 477: 

Chief Justice Kent said (p. 505): *‘ An ex post facto 
law, in the strict technical sense of the term, is usually 
understood to apply to criminal cases, and this is its 
meaning when used in the constitutiou of the United 
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States; yet laws impairing previously acquired civil 
rights are equally within the reason of that prohibi- 
tion and equally to be condemned. We have seen that 
the cases in the English and in the civil law apply to 
such rights; and we shall find upon further examina- 
tion that there is no distinction in principle nor any 
recognized in practice between a law punishing a per- 
son criminally for a past innocent act, or punishing 
him civilly by divesting him of a lawfully acquired 
right. The distinction consists only in the degree of 
the oppression, and history teaches us that the govern- 
ment which can deliberately violate the one right soon 
ceases to regard the other. There has not been, per- 
haps, a distinguished jurist or elementary writer 
within the last two centuries who has had occasion to 
take notice of retrospective laws, either civil or crim- 
inal, but has mentigned them with caution, distrust 
or disapprobation.”’ 

Judge Thompson said (p. 499): ‘“‘ It may, in general, 
be truly observed of retrospective laws of every 
description that they neither accord with sound legis- 
lation nor the fundamental principles of the social 
compact.”’ 

Now it so happened that in June, the counsel of the 
defendant having some apprehension that a second 
trial was then to be forced on, with the same judge pre- 
siding, prepared and signed a paper, which contained 
what they would each have said, if each could have 
spoken, and which was therefore the only means they 
had of communicating to him at once their united 
protest against his presiding at this second trial. 
The paper was as follows: 


“Court of Oyerand Terminer. The People, etc., v. 
Wiliam M. Tweed. The counsel for William M. 
Tweed hereby respectfully present to the court the 
following reasons why the trial of this defendant 
should not be had before the justice now holding this 
court: 

“ First. The said justice has formed, and upon a 
previous trial expressed, a most unqualified and de- 
cided opinion unfavorable to the defendant upon the 
facts of the case; and he declined to charge the jury 
that they were not to be influenced by such expression 
of his opinion. 

“A trial by a jury, influenced as it necessarily would 
be by the opinions of the justice, formed before such 
trial, would be had under bias and prejudice, and not 
by an impartial jury, such as the constitution secured 
to the defendant. 

“ Second. Before the recent act of the legislature of 
this State providing that challenges to the favor shall 
be tried by the court, any person who had assumed a 
position in reference to this case and this defendant, 
such as said justice has assumed, would have been dis- 
qualified to act as trier. 

“The defendant is no less entitled to a fair trial of 
his challenges now than he was formerly. What would 
have disqualified a trier then must disqualify a judge 
now. 

“Third. Most of the important questions of law 
which will be involved in the trial have already been 
decided by the said justice adversely to the defendant, 
and upon some important points his rulings were, as 
we respectfully insist, in opposition to previous decis- 
ions of other judges. 

“ Although there may be no positive prohibition of 
atrial under these circumstances, it would be clearly a 
Violation of the spirit of our present constitution, 





which prohibits any judge from sitting in review of 
his own decisions. 

“The objection to a judge, who has already formed 
and expressed an opinion upon the law, sitting in this 
case, is more apparent from the fact that in many 
States where jurors are judges of law as well as fact, 
he would be absolutely disqualified as a juror. 


“ Davip DuDLEY FIELD, 
“JOHN GRAHAM, 
“WILLIAM FULLERTON, 
“W. O. BARTLETT, 

“J. E. Burrtc1, 

“ Evrau Root, 
“WILLARD BARTLETT, 

* WILLIAM EDELSTEN.” 


Two or three questions here present themselves. 
Supposing it permissible to object at all to Judge 
Davis sitting on this trial, in what form more proper 
than this could the objection have been made? Should 
it have been made out of court? The proper answer 
to this question is Lord Mansfield’s answer to the 
nobleman, who wished to speak to him about his case 
in the King’s Bench; I quotefrom memory: ‘ When 
a case is depending in court, I can hear nothing con- 
cerning it out of court.’’ Should the objection have 
been made orally? I cannot see how that would have 
been more respectful or less disagreeable to him. 
Was there any thing discourteous in the language of 
the paper? I am unable to see any thing. Then was 
it because the paper was untrue? That appears to 
have been the sore point with the judge. Butthe truth 


was a question of fact, and, if the counsel thought it 


true, its untruth could not have been a contempt. 
And most surely a judge, who immediately from the 
bench gave counsel the lie direct, should not be over 
nice in matters of etiquette. 

The question then arises was any objection at all per- 
missible? Why was this judge there at that time? He 
had not been assigned to that duty, in the published 
programme. Where was the judge who had been thus 
assigned? Where were the other judges of the district? 
And if there was found none within it, willing or com- 
petent to undertake the duty, there were eight and 
twenty Supreme Court judges outside of the district, 
the equals of Judge Davis, and as fit as he to try the 
defendant. Was it justand fairtothe defendant that 
Judge Davis should sit, and sit alone, upon his trial, 
after all that had happened? He had prejudged the 
case, prejudged its facts and prejudged itslaw. This 
did not imply bad motives. The prejudgment was a 
necessary consequence of his having tried the cause 
once. It is not possible, so great is human infirmity, 
to divest one’s self of such a prejudice. Is not an 
impartial judge as necessary to the pure adminis- 
tration of justice as an impartial jury? Nay, is he not 
more important? In the distribution of power between 
court and jury, has not the former the larger and the 
weightier part? The judge can grant a new trial in 
civil and in many criminal cases; the jury cannot; the 
judge can admit or reject evidence; the jury cannot; 
the judge can mete out the punishment; the jury can- 
not. The sole judicial function of the jury is to de- 
cide questions of fact, upon the evidence submitted ; 
their sole political function is to form a bulwark 
against the tyranny of the judge. 

Finally, I ask, if there be any advocate, who bears 
the spirit of a man, who would not have made some 
remonstrance against the trial proceeding, under those 
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circumstances? I hope, indeed, that no lawyer could 
be found within the State who would have quietly sub- 
mitted; but I know, if I know any thing of the rights 
and duties of the profession, that no lawyer fit to stand 
in the courts as the advocate of suitors could be so false 
to his trust and so humble in spirit, as to sit in silence, 
while this judge took his seat a second time for this 
trial, after what had occurred. 

To test the question, let us suppose that now, in 
August, 1875, after the decision of the Court of Appeals, 
after the interview with Judge Davis reported in the 
newspapers, after the Davis and O’Conor correspond- 
ence, let us, I say, suppose, after all these things, that 
the trial of one of the untried indictments were to 
be brought ov and Judge Davis were to. appear upon 
the bench for the trial. Would not the whole world 
cry, shame? Would not the message of Meczenas to 
Augustus be revived in the minds of men: ‘“ Come 
down from the tribunal, thou butcher?” Let it be 
remembered, then, that the defendant’s counsel, in 
1873, knew about as much of Judge Davis as they know 
now. That correspondence, half amusing and half 
revolting, which has been thought to approach rather 
too near the suppressio veri, not to say suggestio falsi, 
to be comfortable, that correspondence, I say, added 
little to their knowledge of the judge, grotesque as 
the correspondence was. Think of areversed judge 
writing to a defeated lawyer for a certificate to sus- 
tain his overruled opinion; the judge being the one 
who had been lecturing counsel for insubordination, 
and the lawyer being the one, who had, just before its 
catastrophy, been engaged in the laudable task of 
certifying, with becoming gravity, that slavery was a 
benign institution. 

In most systems of law, exception to the judge is 
specially provided for. See the Code of Practice of 
Louisiana, and the Code de Procedure Civil of 
France, art. 678. ~ 

If it is not specially provided for in our system, it is, 
nevertheless, tacitly provided for in various ways. The 
self-respect of the judges, the spirit of the lawyers, the 
popular instinct for fair play, all combine to exclude a 
judge from taking any part in the decision of a case in 
which he is biased, or supposed to be biased. If he has 
been counsel in it for any of the parties, he declines to 
sit; if he is connected by kinship or interest with any of 
them, he is prohibited from sitting. As men become 
more watchful and seek new guarantees, the rules of 
exclusion are widened. Our last constitution has ex- 
pressly prohibited a judge from sitting in review of a 
case once decided by him. 

But what, if a judge, after all, has no delicacy re- 
straining him, should an advocate do? I once asked 
that question of an English judge of one of the superior 
courts of Westminster. ‘ What,’ Lasked, ‘‘ would an 
English barrister do, if a judge, who had once tried a 
case and displayed a bias against one of the parties, 
were about to try it a second time?”’ “That is not a 
supposable case,’’ was the answer; ‘‘no English judge 
would try a case the second time; his self-respect 
would prevent it; the traditions of the bar are against 
it.” 

What should an American lawyer do? Here is Mr. 
Wharton’s opinion: 

‘““We have, therefore, no direct precedent for the 
challenge of a judge, the remedy, in case of criminal 
partiality, being found in a motion for anew trial or in 
impeachment. * * * Atthe same time, when a 
judge is known to be corrupt or grossly prejudiced, the 





manly, as well as the prudent course, is to make the 
objection at the outset. If the judge persists, after 
this, in sitting in the case, and if the improper bias be 
capable of proof, much stronger ground will exist for 
revision of the case or for impeachment of the 
judge.” 

Probably every lawyer, in large practice, has had 
occasion, at some time, to make the objection. I will 
hereafter mention some instances. 

When, however, the paper was handed to the judge, 
in the present case, he immediately took a recess, 
and returned into the private room of the judges. 
How many of them, and who, were present, I do not 
know; but rumor has it, that several were present, and 
that all, with one exception, advised Judge Davis to 
treat the paper as acontempt. Whether this be so or 
not is unknown to me; but if any such advice, or any 
advice at all, was given, I must insist that it was very 
ill advised and contrary to law. I am not ignorant 
that many of the judges, and good ones too, have been 
in the habit of consulting their brethren before they de- 
cided cases before them. Even with such judges as sat 
in the Superior Court of New York, in those brilliant 
years when Oakley, Jones, Sanford, Duer, Bosworth 
aud Hoffman were there, the reports had often such 
notes as this: ‘‘ The judges were all consulted, before 
the decision of this case, and agreed to it.’’ Neverthe- 
less, I repeat that this is an unsafe practice, and con- 
trary to the spirit, if not to the letter, of thelaw. Our 
statutes declare that no judge can ‘take part in the 
decision of any question which shall have been argued 
in the court, when he was not present and sitting 
therein as a judge.’* In order to make out a violation 
of this statute, it is not necessary that the absent judge 
should appear to take part in a decision; it is necessary 
only that he should influence it in some way by assent, 
suggestion or advice. If he does no more than signify 
his approval after the sitting judge has rendered his 
decision, he does that which a good judge ought not to 
do; express his opinion beforehand of a case which is 
likely to come before him for judgment. Of all places, 
a populous city, with a restless people, swayed back 
and forth by alternate gusts of sentiment, and passion, 
and reason, where many judges meet daily, in private 
chambers, forming little secret coteries; of all places, 
I say, such acity has need of guarding the adminis- 
tration of the laws and the dispensers of justice from 
any influence open or secret, other than that of the law 
and the testimony in open court. Judges are but men, 
and sometimes frail ones at that; what they hear out 
of doors ought not to affect them, and much less what 
they hear in doors in secret, especially when they but 
reflect back and forth upon each other the impressions 
they have gathered abroad. More than a hundred 
years ago, on the trial of Wilkes, when the defendant 
asked for the sentence of the court; ‘The court 
told him it was necessary to take some time to consider 
of it; the constant course isso. They promised to do 
it without delay, and to give Mr. Wilkes notice when 
they were ready; but at present they had not had the 
least conference together about the punishment; nor 
could they, without great impropriety, have had any be- 
fore they had heard all the arguments.”” This happened 
in 1768. In 1873, afterso many years of great advance, 
as we pretend to think, in civil rights, it happens, not 
only that judges whose right it is to sit, and who do sit, 
confer together before they have heard all the argu- 
ments, but they confer with those who have heard no 
argument at all. 
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The scene at the presentation of the protest is thus 
described in the New York Sun: 

*¢On the formal opening of the trial Mr. Fullerton, 
after consultation with his associates, presented to 
Judge Davis a paper understood to be a protest against 
Judge Davis sitting to try thecase. Judge Davisread 
the paper and inquired of counsel what action they 
proposed should be taken on it. 

“Mr. FULLERTON. I suppose it remains for the court 
to say what action be proper. It is suggestive on our 
part. Of course we can make no motion in regard to 
it. All that we could do was simply to present it for 
the court to take such course as seems right and proper 
in your judgement. 

“Mr. Tremain requested that counsel for the prose- 
cution be made aware of the contents of the paper. 

“ Judge Davis ordered it to be handed to him, saying ; 
‘The gentlemen have handed me a paper, of which, of 
course, I am not qualified to form or express an opinion, 
although some of its statements are entirely inconsist- 
ent with truth, aud must have been known to be so 
when presented. One statement is entirely untrue.’ 

“Mr. Tremain having read the document, returned it 
tothe court, adding that it was an extraordinary time to 
present such a paper, after the case had been set down 
and called for trial. 

“Judge Davis. I think it my duty, under all the cir- 
cumstances, before proceeding, to consult with my 
brother judges, to see what course, with proper respect 
for myself, the court should take. 

“Mr.W. O. BARTLETT. I wish to say one thing —if 
I have understood the remarks of the court correctly — 
and that is that we take no course with reference to 
the judge presiding in this case that we would not take 
ifa saint from heaven were on the bench, under the 
same circumstances. We make no statement in that 
paper, and are incapable of making any, which we do 
not believe to be absolutely true. 

“Judge Davis. It would be hard to convince me that 
the counsel or anybody else present at the former 
trial believes one statement in that paper to be other- 
wise than inconsistent with the truth. 

“Mr. FULLERTON. Will the court be kind enough to 
say what that statement is? 

“Judge Davis. It is unnecessary ; I will take a recess, 
with a view of consultation with my brethren of the 
district as to the proper action to be taken to sustain 
the dignity of the court. 

“Judge Davis’s face was flushed when he ascended the 
bench after recess. He was evidently laboring under 
strong emotion, and could with difficulty control his 
feelings. He said: ‘‘In respect to this extraordinary 
paper that has been handed to me, I and my brethren 
concur very fully as to the view I ought to take of it. 
I shall proceed with this case. Indeed, this extraordi- 
nary paper leaves me no alternative, if I have any self- 
respect whatever, but to go on: but I shall reserve for 
a future occasion such proceedings as in my judgment 
are required to vindicate the dignity of the court and 
of the profession itself, from what I deem a most ex- 
traordinary and unjustifiable procedure. 

“Mr.W.O. BARTLETT. I did not hear the last words, 
if your honor please. 

“Judge Davis (pale and knocking with the gavel). Sit 
down, sir. I have examined the charge given by my- 
self, and it nowhere sustains any part of the statement, 
which I find to be unfounded as it is untrue. No fur- 
ther notice will be taken of this paper at present, but 





such action as may be deemed proper will be taken 
hereafter. Proceed with the case. 

‘*Mr. GRAHAM. I wish your honor would permit an 
explanation now. 

“Judge Davis (interrupting). 
remarks on the subject. 

“Mr. GRAHAM. All I ask isan opportunity to show 
that the facts alleged in that paper are true. 

‘Judge Davis. No, sir. 

‘““Mr. GRAHAM. You say, in the presence of the jury, 
that we have departed from the truth; and I say, in 
presence of my Maker, that I have not departed from 
it. 

“Judge DAvis (rapping with his gavel). Counsel need 
not have any fear but that an opportunity will be 
afforded them. 

“Mr. GRAHAM (after a brief and whispered consulta- 
tion with the Messrs. Bartlett and Ex-Judge Fuller- 
ton). Will your honor allow us an opportunity to con- 
sider whether, after that disparagement, we ought not 
to retire from the case? 

“Judge Davis (quickly). 
must go on. 

“* After another brief consultation with Mr. W. O. 
Bartlett, Mr. Graham said: Not knowing what the 
court’s action will be, whether it would adjudge us in 
contempt or not, we ask an opportunity to send for 
counsel, and put ourselves under his direction. 

‘* Judge Davis. Have you any question to make in 
respect to these proceedings? 

“Mr. GRAHAM. I have this tosuggest in advance — 
whether we ought not to have time to consult with 
counsel as to the course we should choose to take with 
respect to Mr. Tweed. If we determine to desert him 
now, it will be impossible for him to supply himself 
at once with counsel competent to carry on his case. 

“Judge Davis. This case must preceed, sir. I shall 
give no time for counsel to mutiny against their client. 

“Mr. GRAHAM. If we are entitled to an exception, 
I respectfully take an exception. I except to the re- 
marks of your honor, and especially to the word 
‘“‘mutiny.’’ My oath knows no such word as “‘mutiny.” 

“Judge Davis. No exception can be allowed. I told 
counsel in advance that no action can be taken on this 
paper until the trial is closed. 

‘““Mr. GRAHAM. We except, if an exception is worth 
any thing. 

*“*Mr.W. O. BARTLETT. The only point, your honor, 
is that you leave us to go through the trial resting under 
an imputation that we feel to beunjust. Will you not, 
from a sense of fairness, give us an opportunity to vin- 
dicate ourselves to your honor, not to any one else but 
your honor? 

“Judge Davis. Noaction can be taken on that paper 
at present. Thetrial must goon. If counsel remain 
under an imputation through the trial, counsel may as 
well respect the fact that the court remains under an 
imputation also. 

“Mr. GRAHAM. The court can serve us both by grant- 
ing us a hearing now. 

“Mr. W. O. BARTLETT. Is that decision so fixed that 
you will not hear reasons which, in fairness to us and 
justice to yourself, you ought to hear? 

** Judge Davis. I wish to hear nothing more on that 
subject. Counsel will have both time and opportunity 
hereafter. You must go on with the trial. 

“Mr. W.O. BartTiLetr. We fear it will injure our 
client.” 


I cannot allow any 


This case must goon. It 





108 


THE ALBANY LAW JOURNAL. 





=— 





The trial then proceeded and resulted in the convic- 
tion of the defendant. The judge thereupon pro- 
nounced fifty-one different sentences, amounting to an 
aggregate of twelve years’ imprisonment and $12,500 
fine, though he had upon the first trial ruled that the 
indictment was to be taken as an entirety, capable of 
sustaining but one fine of $250 and one year’s impris- 
onment. 

The trial being thus ended, the judge, addressing 
the counsel, said: “‘ During this case an occurrence 
took place that I gave notice would be taken into con- 
sideration after the close of the trial. If it will be 
convenient to deal with it on Monday, the court will 
enter upon the inquiry. The matter is in relation to the 
action of counsel at the beginning of this case. They 
will easily understand to what I refer.” 

On the Monday the counsel were not ready, and the 
matter was postponed to the following Saturday, the 
judge meanwhile making some observations, among 
which were the following, according to the report in 
the New York Herald: 

“Now the objection to the paper lies, first, in the 
apparent object, which I am bound to suppose till 
something appears to the contrary, was the presenting 
of the document signed by distinguistied and numer- 
ous counsel — there are eight signatures here — would 
have the effect, from this statement, to so intimidate 
the judge who was about to try the case that he would 
not perform the duty that the law devolved upon him, 
but would leave the bench for some other judge. That 
is the first apparent intent. The second apparent in- 
tent of this paper, to my mind is, that it would be 
spread upon the records and published in the papers; 
a formal and formidable document, proclaiming before 
the public of this county, from which the jury was to 
be drawn, that the judge presiding at the trial was par- 
tial; had expressed his opinions of hostility to the in- 
dividual on trial, and his opinions upon the facts 
against the defendant, and had ruled upon the various 
propositions of law arising in the case against the de- 
fendant, contrary to the decision of other judges, and 
was, in short, because of prejudice and partiality and 
personal ill-will to the defendant, not a proper judge 
to sit in the case. The statement thus laid before the 
public would have a serious influence upon the minds of 
those liable to be called to sit in the jury box in case the 
judge persisted, notwithstanding the paper, in going 
on with the case. Thirdly, it was what the law does 
not and cannot recognize, an attempt to challenge off 
the bench a judge whose duty placed him there for the 
occasion as the presiding officer of the court — an inno- 
vation of the law and practice that had previously ex- 
isted— and upon grounds not at all tenable, in view cf 
any established rules of law. The paper contains ob- 
jectionable matter, impugning, as I think, upon erro- 
neous grounds of fact, the past conduct and present 
position of the presiding judge. It first declares that 
‘the justice had formed and, upon the previous trial, 
expressed, a most unqualified and decided opinion, 
unfavorable to the defendant upon the facts of the 
case.’ That statement is not correct in point of fact. 
The judge expressed no opinion upon the facts, and al- 
though the judge charged the jury in such form that it 
was probably impossible that they should not see what 
his opinion really was; no where in the charge can be 
found any expression of the opinion itself, and so far 
from infringing upon the right of the jury to pass 
upon the facts, the judge expressly warned them that 
his opinion must not govern their action in any degree; 





that they were to determine all questions of fact for 
themselves, although they could not fail to see what 
the opinion of the court was.” * * * 

On the day appointed, the counsel appeared and sub- 
mitted a paper, drawn up in courteous terms, disclaim- 
ing any disrespect to the court, and at the same time 
claiming to have done their duty and nothing more, 
Thereupon the judge made a speech and an order, a 
report of which I find in the New York Times. I 
should like to copy the whole, but there is not room 
in this letter, and I must limit myself to extracts: 

“This paper then says, that ‘he declined to charge 
the jury that they were not to be influenced by such 
expressions of his opinion.’ That, I characterized 
when this paper was brought to my notice, as an un- 
true statement.’’ * * * “If the original paper had 
been handed or sent to me privately, or out of court, 
so that I could regard it as to me only as a judge or as 
& private citizen, I should be willing to adopt the views 
and suggestions of the learned counsel in respect of 
its objects and purposes. Indeed, if it had urged me 
under such circumstances it would have dropped 
silently into oblivion. * * * Looking at this whole 
paper, and it is an extraordinary paper, I am at a loss 
te see on what possible grounds counsel can justify its 
presentation to the court under the circumstances. It 
struck me at the moment, as it strikes me now, as an 
effort to induce the judge, before whom that case had 
been moved, to leave the bench and surrender the 
position in which he was sitting; in short, by the com- 
bined effect of the names of a large number of emi- 
nent counsel, and intimidate the court from the per- 
formance of the duty the law and the constitution 
devolved upon him, notwithstanding the statements 
made. Receiving them, as I mean to do with all re- 
spect, I cannot but remain in the belief that, in the 
extraordinary case depending before this tribunal, 
counsel thought it possibly their duty, but thought it 
a part of their professional tactics, which a great 
exigency justified, to drive, if possible, from the per- 
formance of his duty,a judge who they feared might 
be sitting, to hold the court. I have no hesitation in 
saying that it is my firm conviction that if such a 
paper as that had been presented to one of the tribu- 
nals of England at this hour, clothed as those tribunals 
are with power, which the laws of this country with- 
hold from its judges, not one of the counsel who 
signed that paper would be sitting before any tribu- 
nal to-day, and not one of them would find his name 
upon the roll of lawyers, or barristers, or counselors, 
of that country a single hour after that paper had been 
presented. * * * * » - * ° = 
“And I feel it my duty now in this case — while I will 
do nothing harsh or unkind whatever—to make the 
mark so deep and broad, that if it has been heretofore, 
as has been insinuated, the custom to drive judges from 
the bench by the presentations of such documents, or 
by the oral presentation of such suggestions, that the 
boundary between the past and the present shall not 
be unobserved; but on the contrary, all members of 
the profession shall know that at least hereafter such 
efforts are obnoxious to censure and punishment. 
I have no disposition to do any thing to degrade either 
of the gentlemen before me. I shall not do that. I 
shall not commit either of them to imprisonment, 
but I deem it my duty to impose a fine upon some 
of those gentlemen to the extent the law permits. 
I shall impose upon John Graham, William Fuller- 
ton and William O. Bartlett, a fine of $250 each, and 
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order that they stand committed until the fine be 
os.” 

“" In respect to the younger gentlemen of the bar, whose 
names appear in this paper, Elihu Root, Willard Bart- 
lett and William Edelsten, I have this to say: I know 
how apt young counsel, when associated with more 
experienced and distinguished gentlemen, are to follow 
their lead rather than to act upon their own judgment. 
I know it from my own experience; and I am fain 
to believe in this case that neither of those gentlemen, 
of his own motion or suggestion, would have felt it his 
duty to have presented such a paper as this to the 
court. Mr. Edelsten did not take any active part in 
the trial, therefore I do not speakof him. I have con- 
cluded this, in respect to these three gentlemen: That 
I will impose upon them no penalty except what they 
may deem such in these few words of advice. I ask 
you, young gentlemen, to remember that good faith 
to your client never can justly require bad faith to your 
own consciences; and that however good a thing it may 
be to be known as successful and great lawyers, it is 
even a better thing to be known as honest lawyers 
(great applause), and there is no incompatibility what- 
ever in the possession of both of these characters.” 

This address was delivered in a crowded court-room, 
filled chiefly, it is said, with young lawyers. One of 
the newspapers makes this mention of it: ‘Judge 
Davis then decided the case in an address from the 
bench. He was once or twice interrupted with mild 
outbreaks of applause, which he did not attempt to 
stop or rebuke.” * * * 

I will not stop long to comment upon the grossness 
of this language or the indecency of the scene. When 
the judge told the counsel what would have happened 
to them under like circumstances in England, he be- 
trayed a recklessness of assertion and an ignorance of 
law and history quite astonishing even in him. He 
knows little of the English bar, who thinks that an 
English barister can be disbarred by an English judge. 
An advocate at Westminster holds his franchise upon 
the grant and subject to the control only of his peers. 
The judges cannot give it; the judges cannot take it 
away. Not one of them has any thing to say on the 
subject, except that the lord chancellor can hear an 
appeal against the decision of the benchers, taken by 
one whom they have voted to disbar. 

That the young lawyers who applauded so tumul- 
tuously were as ignorant as the judge, is not to be 
wondered at; but that they were so mean spirited as 
to rejoice in his attempt to humiliate their brethren is 
most strange. Let me hope that they will live to learn 
more and truckle less, and when they think of the scene 
again, if they are incapable of blushing, let them strike 
their cheeks, with the same vigor with which they 
struck their palms on that occasion, and produce 
at least the semblance of a blush. 

They had, however, this poor excuse. Their young 
minds had been wrought upon by the frantic, though 
futile, attempts of an ignorant and depraved portion 
of the public press to intimidate counsel in the dis- 
charge of their duties; journalists were more to them 
than jurists; they had rather consort with Bohemians 
than with barristers; they had leaned on the empti- 
ness of Mr. Edwin Godkin; snuffed Nast’s nastiness; 
fed on the weak diet of Mr. Samuel Bowles, and 
drunk at the turbid little fountain of the youthful 
Adamses (arcades ambo, are they also twins?), into 
whose stagnant pool the once vigorous North American 
has fallen in its sad decrepitude. 








The question of veracity is easily settled. If I un- 
derstand the judge correctly, he asserts that the paper 
submitted to him was false in two particulars; one, in 
stating that he had “‘ expressed a most unqualified and 
decided opinion unfavorable to the defendant upon 
the facts of the case,” and the other, in stating that 
he “declined to charge the jury that they were not to 
be influenced by such expression of his opinion.” 
Who, then, told the truth, the judge or the counsel? 
The answer is contained in the reports of the first 
trial, from which I have already made extracts. The 
following is from the notes of the short-hand writer, 
a part of which has been already quoted: *‘ Now, gen- 
tlemen, I am asked to charge you upon various propo- 
sitions by the defendant, and it is my duty to call your 
attention to them, in order that they may take excep- 
tions, if they desire, and to do it as briefly as I can. 
The first proposition is, that the questions of fact are 
entirely for the jury to decide. That is true. You are 
the judges of the fact. Upon you devolves the re- 
sponsibility of saying what the evidence proves or fails 
to prove. I have only sought to lead your minds to 
that evidence, and to the questions which arise, leav- 
ing it for you to determine what are the facts based 
upon that evidence. Although you may be able to see, 
as I hope you are, that I have but one opinion of these 
transactions, myself individually, yet you are not to be 
governed by that opinion at all. That opinion is not to 
be controlling upon you. If you think these things 
are just and fair, it is of no consequence that I think 
otherwise. You have the responsibility upon your 
oaths.” 

What the judge means by the opinion of himself 
“individually,” is not very clear to me. Has he an 
individual opinion, and also a public or judicial 
opinion? If he were a dual person we might under- 
stand him. But letting the individual part of it go 
for what it is worth, the passages above given in italics 
contain three propositions: first, that he had an opin- 
ion, and but one opinion of the transactions; second, 
that he hoped the jury were able to see that he had it; 
and third, that he thought they were able. To have 
but one opinion is to have, not a balanced opinion, not 
a preponderating opinion, but ‘a most unqualified 
and decided opinion,’’ that is to say, an undoubt- 
ing conviction. If the jury were able to see that he 
had it, he must have expressed it, unless they had 
power to look into his unopened mind, and when he 
hoped that they were able to see it, he expressed not 
only his wish, but his belief, that he had said enough 
to make them see it. In one respect, I am inclined to 
be more tender of the judge’s reputation for sense 
than he is himself. I should be very sorry to have 
him understood as saying tothe jury: Gentlemen, I 
have expressed no opinion; I do not mean to express an 
opinion, but you may be able to see, as 1 hope you do, 
that I have an opinion and but one opinion: but that 
opinion, which, remember, I have not expressed, is not 
controlling upon you ; you are not to be governed by it. 

So much for the first point of veracity. Now for 
the second. The defendant’s counsel did not doubt that 
the judge had expressed a most decided opinion upon 
the facts against the defendant, but they were not cer- 
tain that his omission of an essential part of the first 
request was intentional. That request was, that he 
should instruct the jury that they were “ to find accord- 
ing to the evidence, upon their own oaths, without 
any influence from the court whatever.” 

The judge took this up, but instead of putting it as 
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requested, he said: ‘The first proposition is, that 
the questions of fact are entirely for the jury to de- 
cide. That is true. You are the judges of the fact,” 
etc. The defendant’s counsel called his attention to 
this change of expression, in order to learn whether 
it was intended Hence the colloquy that followed 
in these words. 

THE DEFENDANT'S CounsEL. “If the court please, 
I feel it my duty to take exceptions to the charge.” 
Tue Court. “I will consider your exceptions as 
taken in the case of each one of these requests, 
when they are denied. THe CounsEt. “If there 
is no misunderstanding that is quite sufficient for 
me. I observe that in the first request there is 
quite a significant omission, and I ask the court 
— TuHeCovrt. “I did not charge in those exact 
words.”” THe CounseLt. *“ Allow me to understand 
you. You charge that the jury are to find accord- 
ing to the evidence upon their own oaths, without 
any influence from the court whatever? We ask you 
so tocharge. THe Court. “I cannot charge that. I 
charge as I have charged, and I decline to charge 
otherwise. They are the sole judges of fact.’’ THE 
CounseL. “ But without any influence from the court, 
If the court declines to charge that part, we submit, 
we beg leave to except.”” THe Court. “I dodecline 
to charge emphatically .”’ 

Could language make this plainer? To tell the jury 
that they were judges of the fact, was but to tell them 
what everybody knew; to tell them that they were 
not to be governed by his opinion at all, was but to tell 
them that he could not order them to find a verdict 
of guilty; to tell them that they were to find according 
to the evidence, upon their own oaths, without any 
influence from the court whatever, was a very different 
thing, and that he refused to do, and his refusal in the 
fuce of the jury was equivalent to an intimation that 
they should be influenced by his opinion. 

Now the propriety of the judge’s expressing his 
opinion to the jury upon the facts, and of his refus- 
ing to instruct them that they were not to be influ- 
enced by that opinion, is one thing, not at all pertinent 
to the present inquiry; the fact of his having done so 
is another. That he has denied, and that I have here 
proved. 

The judge dwelt upon the action of the counsel in 
submitting the paper, as an attempt to intimidate him 
and drive him fromthe bench. It could not have been 
intended to drive him from the bench and intimidate 
him on it. As to driving off, if by that expression he 
meant the substitution of another judge for him in the 
trial of this case, the wish to do that is manifest; but 
if it be meant that there was any thing in the proceed- 
ing justly offensive to the judge, then it must be said 
that neither did the counsel intend it, nor could he prop- 
erly so regard it. They meant no more than is always 
meant, when it is suggested to any court, that one of 
its members is disqualified in the particular case. It 
is every day’s practice todo as much, when a judge has 
heard the case or some part of it in the court below, 
or is in some remote way interested in the result, or 
when at the bar has been consulted upon the question. 
It is every day’s practice to object to a juror, who has 
tried the case once. Why? Are not jurors often men 
of as nice a sense of justice and honoras judges? And 
is that an offense, when spoken of one, which is proper 
and laudable, when spoken of the other? One is apt 
to lose patience, listening to the sophistry of judges, 
who think themselves superior to the ordinary weak- 





nesses and temptations of mortals, and try to persuade 
other men that they are so. Of all cant, that is by no 
means the least which is uttered by the judge who 
pretends, that though he has formed an opinion and 
expressed it, he is nevertheless impartial, and is just 
as ready as any other man to form and express the 
opposite opinion! It may seem very satisfactory tothe 
judge himself to say, as is often done, that no man is fit 
to be a judge who will not admit himself to be wrong, 
when he is shown to be so. The proposition may be 
true, but its practical application is impossible, be- 
cause you can never show him to be wrong. The 
truth is, that judges have the same pride of opinion, 
the same love of power, the same restlessness under 
constraint, the same likes and dislikes as other men, 
and there is not a single reason for demanding an 
impartial juror that does not demand an impartial 
judge. You may test the question in this way; ask 
the judges who are so confident of their own ability 
toremain impartial, after they have once made up their 
minds, whether they would like to be tried by a judge, 
who had once tried them, and expressed himself de- 
cidedly against them. 

In all the reports of the judge’s address, I see no 
allusion to the question of his power to treat the 
handing up of this paper as a contempt. And yet 
this question was the first for him to consider. He 
had no power in the matter, except as he received 
it from the statute, and the statute and the whole of 
it is this: 

** Every court of record shall have power to punish 
as fora criminal contempt, persons guilty of either of 
the following acts, and no others: 

1. Disorderly, contemptuous, or insolent behavior, 
committed during its sitting, in immediate view and 
presence, and directly tending to interrupt its proceed- 
ings, or to impair the respect due to its authority. 

2. Any breach of the peace, noise, or other disturb- 
ance, directly tending to interrupt its proceedings. 

8. Willful disobedience of any process or order, law- 
fully issued or made by it. 

4. Resistance willfully offered by any person to the 
lawful order or process of the court. 

5. The contumacious and unlawful refusal of any 
person to be sworn as a witness; and when so sworn, 
the like refusal to answer any legal or proper inter- 
rogatory. 

6. The publication of a false or grossly inaccurate 
report of its proceedings; but no court can punish as a 
contempt, the publication of true, full and fair reports 
of any trial, argument, proceeding, or decision had in 
such court.’* 

Under which of these heads can the handing in of 
this paper be brought? The writing of it, the sending 
of it to the judge’s house, the printing of it in all the 
newspapers, could not have been construed into a con- 
tempt, though such acts would have been more likely 
to intimidate him or drive him from his seat, than 
quietly handing it to him. Where was the contempt 
then? Handing the paper to him in court? Was that 
disorderly, contemptuous, or insolent behavior, tend- 
ing to interrupt the proceedings of the court, or impair 
the respect due to its authority? If it be, counsel 
should stand on their guard. There are many occa- 
sions when a judge is expressly prohibited from sit- 
ting. If for example he should happen to be of kin 
to one of the parties in the ninth degree, and counsel 
should suggest the relationship in a quiet way, orally 
or in writing, might the latter be committed for it? 
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Suppose the judge to deny the relationship, would his 
denial be conclusive, and if he committed for con- 
tempt, would all other judges be forbidden to enter- 
tain the question of fact? Many similar suggestions 
may be made. Indeed, the extravagant pretensions 
of Judge Davis would lead, not only to intolerable 
oppressions, but to the most ridiculous absurdities. 

Suggesting to a judge that he should not sit in a par- 
ticular case, isnot such an uncommon thing that he 
need be touchy about it. He would, in my opin- 
ion, best consult the dignity of his court, and his 
own self-respect, to say nothing of the respect of 
others, by yielding gracefully to the suggestion. That 
would imply no consciousness of disqualification or 
bias, but simply a desire to remove all impressions 
from the minds of the parties that they were hot 
to have afair trial. The impressions might be well or 
ill founded, but they would none the less exist, and it 
is important to the successful administration of justice, 
that it should be not only pure but unsuspected. Of 
course, if the suggestion were made in an insolent man- 
ner, the insolence would deserve censure, and the 
judge would rebuke, or, if you please, punish it. That 
isa very different thing from rebuking or punishing 
the suggestion. One would suppose that a conscien- 
tious judge would desire to be relieved of a disagree- 
able task. If one wished to try a cause, that would 
be proof that he ought not to try it. 

Every lawyer of considerable practice must have 
had occasion to make the objection. Mr. James T. 
Brady objected to Judge Roosevelt sitting in the Her- 
rick case, eighteen or twenty years ago. Messrs. 
Tracy, Smith & Peckham objected to Judge Barnard’s 
sitting in the Ramsey case, and although he persisted, 
Judge Brady, on another ground, I think, set aside 
his order. I objected to Judge Oakley’s sitting in 
Fry v. Bennet, because he had tried it before, and that 
most upright and able judge, who was not slow to 
uphold the dignity of his court, took no offense. The 
case is reported in 3 Bosw. and 18 N. Y. R. I objected 
in the Court of Appeals, on two occasions, to Judge 
Peckham sitting in the Albany and Susquehanna case, 
and the objection prevailed. 

In the course of Judge Davis’ address, from which I 
have quoted so largely, he alluded to me personally, 
intimating, in his pleasant way, that a long distance 
lay between me and danger, he being all the while as 
far from me as I from him. I have been now several 
months in my own country, state and city, and 
although I am obliged to go abroad again for a few 
weeks, I expect te return about the first of October. 
While I am by no means fond of controversy, I do 
not decline it when pressed upon me, and if Judge 
Davis still thinks that he can punish me for contempt, 
I am ready to try conclusions with him, whenever 
he sees fit. 


Davip DUDLEY FIELD. 
New YorK, August 2, 1875. 


—_—__>___—— 


Judge Neilson is at Saratoga, taking rest and vigor, 
we trust, after his protracted labor in the Beecher 
case. At the anniversary of the Young Men’s Chris- 
tian Association of Saratoga, recently, he delivered 
an address on Good Reading for Young Men, which 
the Saratogian printed in full, and which abounds in 
sterling common sense and in that genial humor for 
which the judge is noted. 





BOOK NOTICES. 


A Treatise on the Law of Trespass in the Two-fold aspect of 
the Wrong and the Remedy. By Thomas W. Waterman, 
Counselor at Law. In two volumes. Vol. Il. New 
York: Baker, Voorhis & Company, 1875. 

HE first volume of Mr. Waterman’s treatise related 

to trespasses to the person and to personal property ; 

this volume relates to trespass on real estate. It is di- 
vided into nine chapters, of which the following are 
the titles: Right to the enjoyment of land; justifia- 
ble entry on another’s land; invasion of another’s 
premises; trespass concerning animals; parties enti- 
tled to redress; remedy for trespass to real estate; 
action of trespass to try title; action of trespass for 
mesne profits; proceedings in forcible entry and de- 
tainer. 

The most important thing that we have to say of 
Mr. Waterman’s work is, that it is a thoroughly honest 
one — that the author has thought it out and delved it 
out for himself, and that there is about it no sign or 
indication of the trick of the mere bookmaker. This 
is a positive virtue in these days, when books and 
busts are so often constructed in the same manner. 
Beside this, the author is a clear and accurate writer, 
and states his propositions in such a manner that one 
can hardly ever mistake his meaning; he is, also, a 
practical man, and his work will be no less useful to 
the practitioner than to the student. While he seems 
to have generally studied the adjudications faithfully, 
we sometimes find him napping, just enough to arouse 
our suspicions, as for instance, when he cites Hoffman 
v. Armstrong, 46 Barb. 337 (pp. 68, 142), without once 
alluding to the decision of the Court of Appeals in the 
same case (48 N. Y. 201), made so long ago as January, 
1872. The subject is a fruitful one, and we can confi- 
dently assure the profession that they will find in Mr. 
Waterman’s Treatise a very exhaustive, as well as a 
very satisfactory, treatment of it. 


By Benjamin Vaughan Abbott. First 
Vol. VI. Boston: Little, Brown & Company. 

We have had occasion to express our good opinion 
of this work in noticing former volumes, but the more 
we use it the more thoroughly do we realize its value, 
and the more fully are we convinced that every lawyer 
who has any considerable practice should purchase it 
next after his own State reports and digests. The law 
has become largely a science of precedents, and a law- 
yer who undertakes a case is morally bound to ac- 
quaint himself thoroughly with the decisions bearing 
on the case—not those of his own State only, but 
also those of the other States and of the English 
courts — for while they have no binding authority, they 
have frequently a persuasive force which may amount 
to the same thing. Dr. Johnson said that knowledge 
is of two kinds: we know a subject ourselves, or we 
know where we can find information upon it — and to 
no branch of knowledge is this saying more applica- 
ble than to a knowledge of the law. The most that 
any lawyer can reasonably hope to do, beyond acquir- 
ing the necessary discipline, is to know where to find 
information upon the law; and with such digests as 
this before us, and Fisher’s English Digest, one ought 
not to have much trouble in finding information on 
any legal subject. 

This series contains, or will contain when com- 
pleted, a digest of all the decisions of all the courts 
within the United States, State and Federal, from 
the earliest period to the year 1870. The decisions 


United States Digest. 
Series. 
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since that date are digested in annual volumes, 
which form the second series. The present volume 
contains the titles between “‘ Exceptions ’’ and “* High 
Treason,” both inclusive. It is nearly impossible to 
speak in detail of a digest further than as to the ar- 
rangement and analysis, and of these points it is 
hardly necessary to speak when Mr. Abbott is the 
compiler. 

The work is one of extraordinary merit, and one 
which all lawyers who have work to do will find of 
great service to them. 

——___ >_—_—— 


NOTES. 


'MHE series of articles on constitutional questions con- 

tributed to The Independent by the Rev. Dr. Spear — 
to which we have several times referred — deserves to 
be read by all lawyers interested in such questions. Dr. 
Spear writes from the standpoint of a lawyer, and he 
displays a familiarity with the decisions of the courts 
on constitutional law which very few lawyers possess. 
In the last number of the Independent is an article on 
“Constitutional Tenures of Office,’’ in which, after 
dwelling at length on the various methods by which 
offices are vacated, he says: ‘“‘The above synopsis 
covers the whole civil field of constitutional provis- 
ions that refer to limitation of the tenure of office. 
What we have is limitation by time, applicable to all 
elective officers of the government; limitation by re- 
movals in the form of expulsion, applicable to sena- 
tors and representatives; limitation by the appoint- 
ing power, applicable to all the appointees of the gov- 
ernment, with the exception of judges; and limita- 
tion by impeachment, applicable to the president, 
vice-president, and all civil officers of the United 
States. In respect to navy and army officers we have 
another limitation derived from the powers of the 
president as commander-in-chief of the army and 
navy, and the power of congress to regulate the de- 
partments of the army and the navy.”’ 


Anent our article on ‘Obscene Literature,” a cor- 
respondent calls our attention to Commonwealth v. 
Landis, 8 Phila. (Pa.) 453, and quotes therefrom the fol- 
lowing: ‘‘The question whether a publication is ob- 
scene does not depend upon its being true or false, but 
upon its tendency to influence the passions or to de- 
bauch society. Any thing which offends modesty — 
which is lewd, indecent, or has a tendency to debauch 
society, is obscene, * * * and this tendency is a 
matter of fact for the jury. And if a book purport- 
ing to give medical instruction be found to have such 
a tendency (by the jury) * * * it is an obscene 
publication even though the evidence of scientific men 
be adduced to show that its statements are true.”’ 


Harvard Law School has recently made some changes 
in its course of study and requirements for admission 
which we trust will be but the forerunner of similar 
changes in other law schools. The course of instruc- 
tion now is, the first year: Real property, two hours a 
week; contracts and torts, each, three hours a week; 
criminal law and criminal procedure and -ivil proce- 
dure at common law, each, one hour a week. For the 
second year the required subjects are: Evidence, two 
hours a week, and jurisdiction and procedure in equity, 
three hours, Beside these there are a number of elec- 
tive subjects, thus enabling a student to devote addi- 





tional attention to any branch of the law covered by 
the elective course. But perhaps the most important 
change is that whereby, after the next year, candi- 
dates for a degree, who are not bachelors of arts, are 
only to be admitted upon passing a satisfactory exam- 
ination. Admissious to advanced standing will be al- 
lowed only upon an examination. When law schools 
shall render it impossible for incompetents to gain ad- 
mission there will be no occasion to find fault with 
the men they graduate. 


The following is the head-note to Patterson v. Pitts- 
burg and Connellsville Railroad, to appear in the 
next volume (76) of Pennsylvania Reports: In an 
action against a railroad company for injuries to the 
plaintiff by their negligence, he offered to prove: that 
he was a conductor of freight trains of defendants; 
that he had a siding, on which coal-cars were to be run 
out to empty coal on a platform, and it was his duty 
as conductor to run out on the siding the coal-cars 
brought with his train; that by reason of the shortness 
of the curve of the siding and its improper connection 
with the main road, it was dangerous to run the cars 
on the siding; that he had notified the superin- 
tendent and foreman of the railroad of such danger, 
and they promised to repair the road so as to avoid it, 
and requested the plaintiff to continue till the repair 
was made; that nothing was done toward the repair, 
and while the plaintiff was running his train on the 
siding, using due care, the front car, by reason of the 
shortness of the curve, ran off the track, and the 
plaintiff on the second car was forced by the shock 
from the car and injured. The court below rejected 
the offer. Held, that it should have been received. 
A master is not responsible for accidents to his ser- 
vants from the ordinary risks incident to his business; 
it being presumed that the contract was made with 
reference to the risks. If a master subjects his ser- 
vant to dangers such as he ought to provide against 
he is liable for any accident resulting from them. The 
servant’s primary duty is obedience, and if in the dis- 
charge of his duties he is damaged through neglect of 
the master, the latter is liable for the injury. The 
master is bound to furnish and maintain suitable in- 
strumentalities for the duties required of his servants, 
and if he does not, he is liable for injuries from his 
neglect. If the instrumentality by which the servant 
is to perform his duty is so obviously and immediately 
dangerous, that a man of common prudence would 
refuse to use it, the master is not liable for resulting 
damages; the servant being in such case guilty of con- 
current negligence. When the servant, in obedience 
to the master, incurs the risk of machinery, which, 
though dangerous, is not so much so as to threaten 
immediate injury, or it is reasonably probable may be 
used safely by extraordinary caution, the master is 
liable for a resulting accident. Where the defect in 
the machinery, etc., is of such a character or occurs at 
such a time that the master cannot reasonably be ex- 
pected to have knowledge of it, it is the duty of the 
servant to give him notice; neglect of this relieves the 
master of responsibility. In the case of a corpora- 
tion such notice is to be given to the officer who has 
the care of the particular department; his negligence 
is the negligence of the company. Ordinarily a notice 
by a servant to a subordinate, however extensive his 
authority, is not sufficient, he being but a fellow-ser- 
vant. 
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CURRENT TOPICS. 


HE Ethics of the Bar has been a fruitful subject 
of comment in the newspapers since the O’Conor- 
Davis correspondence, and a great deal of lamenta- 
tion has been made over the unmitigated depravity 
of the average American advocate in general, and of 
Tweed’s counsel in particular. One is reminded of 
the clamor of the press when Phillips defended 
Courvoisier, or when Erskine defended Thomas 
Paine—and one is not likely to forget Erskine’s 
manly and eloquent words in reference to that 
clamor: ‘‘But with regard to myself, every man 
within hearing at this moment—nay, the whole 
people of England—have been witnesses to the 
calumnious clamor which, by every art, has been 
raised and kept against me. In every place where 
business or pleasure collects the public together, day 
after day, my name and character have been the 
topics of injurious reflection. And for what? Only 
for not having shrunk from the discharge of a duty 
which no personal advantage recommended, and 
which a thousand difficulties repelled. * * * 
Little, indeed, did they know me, who thought such 
calumnies would influence my conduct. I will for- 
ever, at all hazard, assert the dignity, independence 
and integrity of the English bar; without which, 
impartial justice, the most valuable part of the 
English constitution, can have no existence. From 
the moment that any advocate can be permitted to 
say that he will or will not stand between the Crown 
and the subject arraigned in the court, where he 
daily sits to practice, from that moment the liberties 
of England are at anend. If the advocate refuses 
to defend from what he may think of the charge or 
of the defense, he assumes the character of the 
judge; nay, he assumes it before the hour of judg- 
ment; and, in proportion to his rank and reputation, 
puts the heavy influence of, perhaps, a mistaken 
opinion into the scale against the accused, in whose 
favor the benevolent principles of English law makes 
all presumptions, and which commands the very 
judge to be his counsel,” 


In a letter to the Tribune on the ‘ Nation’s Cur- 
rency,” Mr. Reverdy Johnson speaks thus of the 
decision of the Supreme Court in Knox v. Lee, over- 
ruling Hepburn v. Griswold: ‘The opinion of the 
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court in the last case was given by Mr. Justice 
Strong, and is a very able one, and those who know 
him as well as I do can have no possible doubt that 
it was conscientiously given. By what I am about 
to say, therefore, of that opinion, no one, I hope, 
will believe that I intend to cast a reflection on that 
learned judge or on those who concurred with him. 
For the present members of the court I entertain 
the highest esteem, and I am sure that I speak the 
truth when I say that no more able or enlightened 
men ever occupied the judicial station than those 
who have filled our national tribunal from its organ- 
ization to the present time. But their judgments 
have never been thought infallible. They have been 
reversed by themselves in other instances than the 
one I am considering. And, indeed, Mr. Justice 
Strong, in this very case, properly says that it is not 
only the right but the duty of the court to reverse a 
prior judgment when convinced of its error.” He 
then proceeds to point out what seem to him to be 
the errors of the decision, and says that it is by no 
means certain that the latter judgment will not 
be reversed, 


The question as to the right of a dissenting minis- 
ter to the title of ‘‘ Reverend,” and to prefix it to 
his name upon a tomb-stone, has been decided by 
the Dean of Arches. He holds the law to be this, 
that a parishioner has a right to ‘‘ simple interment, 
but no more,” in his parish church-yard. ‘The 
church-yard,” says he, ‘‘is the freehold of the in- 
cumbent, who has a prima facie right to prohibit 
altogether the placing of any grave-stone, or to per- 
mit it upon proper conditions, such as those which 
relate to the size and character of the stone, the 
legality or propriety of the inscription, or the pay- 
ment of a proper fee.” And he proceeds to point 
out that this doctrine is not inconsistent with that 
other well-known one laid down in Spooner v. Brew- 
ster, 3 Bing. 139, that tomb-stones, ‘‘once lawfully 
erected, become, in a sense, the property of those 
who erected them,” and lays down, also, that ‘‘ the 
tomb-stone, with its proposed inscription, might 
have been lawfully erected if the incumbent had 
consented.” 


, 


Mr. B. F. Hall, of Auburn, proposes to submit to 
the next legislature a bill providing that, except by 
consent of the parties, trials once commenced shall 
not be suspended or arrested by the death or illness 
of one or more jurors not exceeding three, and that 
in civil cases seven jurors may render a valid ver- 


dict, and in criminal cases nine. Mr. Hall has con- 
tributed to the Tribune a lengthy letter considering 
the question of unanimity in the light of history 
and of reason. The tendency of public opinion is 
against a requirement of unanimity in civil cases, 
but it will very likely be some years before that 
opinion gets strength enough to move the legislature. 
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So much has been said in behalf of the English jury 
system, and so long has it been regarded as the 
“ palladium ” of liberty, that any change will be dif- 
ficult to effect. Notwithstanding the fact that the 
majority system has for years been found to work 
admirably in Scotland, and the further fact that 
some of the most enlightened and influential jurists 
in England have advocated a change for nearly a 
quarter of a century, the measure failed two years 
ago, although having the support of the government. 
If Mr. Hall can induce the legislature to pass his 
hill, he will have done some service to the State and 
to the cause of law reform. 


The English mails, for the week, bring little of in- 
terest. The prospects for the passage of the two great 
measures of law reform—the Land Transfer Bill 
and the Judiciary Act Amendment Bill — were said 
to be small, and considerable dissatisfaction was ex- 
pressed that these measures had been left to be dis- 
cussed at the fag end of the session, when half the 
legal members of the house were absent on circuit. 
The newspapers have, one after another, rung the 
knells of four of the great courts which have been 
consolidated into the Supreme Court of Judicature, 
and now the Court of Chancery, which has just 
risen from the vacation, and ‘‘ will never sit again,” 
comes in for an obituary. The Zimes, of August 3d, 
contains an elaborate and well-written history of 
that court. 

—_— ——- 


NOTES OF CASES. 


[ Nichols v. Marsland, 23 Weekly Reporter, 693, 
the English Court of Exchequer made an im- 


portant distinction in the doctrine of Rylands v. 
Fletcher, L. R., 3 H. L. 330. The defendant was 
the owner of certain lakes constructed about a hun- 
dred years ago by damming up a stream. An 
unprecedented fall of rain caused the lakes to burst 


their banks and destroy certain bridges. The jury 
found that there was no negligence in the construc- 
tion and maintenance of the lakes. The court held 
that the defendant was not liable for the damage 
done, because, according to the finding of the jury, 
the injury was the result of vis major,or of an act of 
God. After stating that there was no difference 
between a reservoir and a stack of chimneys for 
such a question as this, Bramwell, B., said: ‘‘A man 
may use all care to keep the water in, or the stack 
of chimneys standing, but still he would be liable 
if through any defect, even though latent, the water 
escaped or the bricks fell. This case differs wholly 
from Rylands v. Fletcher. There the defendant 
poured the water into the plaintiff's mine; he did 
not know he was doing se, but he did it as much as 
though he had poured it into an open channel which 
led to the mine without his knowing it. Here the 
defendant merely brought the water to a place 





whence another agent let it loose, but that act is 
that of an agent he cannot control. I am by no 
means sure that the comparison of water to a wild 
animal is exact; I am by no means sure that if a 
man kept a tiger and lightning broke his chain, and 
he got loose and did mischief, that the man who 
kept him would not be liable. But this case, and 
the case I have put of the chimneys, are not cases 
of keeping a dangerous beast for amusement, but of 
a reasonable use of property in a way beneficial to 
the community. I think this analogy has made 
some of the difficulty in this case. Water stored in a 
reservoir may be the only practical mode of supplying 
a district, and so adapting it for habitation. I refer 
to my judgment in Fletcher v. Rylands, 13 W. R. 
992; 3 H. & C. 774, and I repeat that here no right 
of the plaintiff's has been infringed, and I am of 
opinion that the defendant has done no wrong. 
The plaintiff's right is to say to the defendant, 
sic utere tuo ut alienum non ledas, and the defendant 
has done this, and no more.” 


The Western Insurance Review, for August, reports 
the case of Hudnall v. Burkle, wherein the first 
Chancery Court of Shelby county, Tennessee, held 
that when an insured building is burned after the 
death of the insured, and after the assignment of 
said building to the widow as dower, but before the 
expiration of the pelicy, the proceeds of the policy 
belong to the widow to the extent of her dower inter- 
est, with the remainder to the heirs. In a note to 
the case, it is stated that a right of a doweress to 
insurance money has been the subject of prior ad- 
judication in only one case (Wyman v. Wyman, 26 
N. Y. 253), wherein it was held that upon the death 
of one who has effected an insurance against fire of 
his house, the interest in the policy devolves upon 
his heirs-at-law and, in case of loss, the damages 
accrue to them subject the widow’s dower right. 


In People ex rel. Board of Park Commissioners v. 
Common Council of Detroit, 28 Mich. 228, it was 
decided, in an elaborate opinion by Cooley, J., that 
a State legislature could not compel a municipal 
corporation to contract a debt for local purposes. 
In that case, a statute created a board of park com- 
missioners for Detroit, with power to select needful 
land and to make contracts therefor, subject to rati- 
fication by the common council and by a vote of the 
citizens. Before any contracts were so ratified, the 
act was amended so as to authorize the board to 
“acquire by purchase” the necessary lands, and to 
require the common council to provide money to pay 
therefor. Held, that a mandamus would not be 
issued to compel the common council to raise the 
money. The same rule was held in People v. Chicago, 
51 IL 17; 2 Am. Rep. 178, and in People v. Batcheler, 
53 N. Y. 128; 13 Am. Rep. 480. These decisions 
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are ba8ed on a recognized distinction between the 
private and public powers and duties of municipal 
corporations. So far as the public duties and func- 
tions of a municipal corporation are concerned — 
those which they possess as conveniences in the 
State government or as agents of the State —the 
legislature has the most ample power; but as to the 
objects and purposes of such a corporation, which 
are purely local, and in which the State at large is 
legally no more concerned than in the business of a 
private citizen, the State has no compulsory power. 


In Bissel v. Collins, 28 Mich. 277, it was decided 
that a city in improving a street may take the 
natural material found within its limits suitable to 
the purpose, and use it in improving such other 
parts of the streets as the authorities may deem best. 
In City of New Haven v. Sargeant, 9 Am. Rep. 360, 
it was held that a city, having laid out a street and 
appraised the adjacent owner’s damages, was enti- 
tled to the surplus soil and could remove it to other 
streets. But in City of Delphi v. Evans, 36 Ind. 90; 
10 Am. Rep. 312, while it was admitted that the soil 
could be removed from one part of a street to 
another, it was held the city had no right to remove 
the soil from one street to another. In Smith v. 
Rome, 19 Ga. 89, it was held that stones within the 
limits of a street in a city, which had to be removed 
for the improvement of the street, belonged to the 
owner and could not be used by the city on other 
streets. Judge Dillon expressed the opinion that 
that decision was erroneous. 2 Mun. Corp., § 544. 
In Hovey v. Mayo, 43 Me. 222, it was held that the 
city had the right to use as it saw fit with the sur- 
plus materials. 


The Supreme Court of Michigan decided a point 
in Buck v. First National Bank, 27 Mich. 293, of in- 
terest to a numerous class of well-meaning people, 
to wit.: whether it is legitimate, proper and lawful 
for private individuals to sign petitions to or use 
influence with a court to induce the court to miti- 
gate the punishment of a convicted criminal. In 
that case.a young man having robbed the plaintiff, 
his relatives executed to plaintiff promissory notes in 
consideration of a promise by the plaintiff to peti- 
tion the court to mitigate the young man’s punish- 
ment. The court held that these notes were against 
public policy, and therefore void. Judge Cooley in 
an able opinion pointed out the evil consequences 
arising from such transactions, and added: “Such 
consequences can only be precluded by an inflexible 
rule of law, that services or assistance of any kind 
or any description, calculated or intended to influ- 
ence the action of a court, except in the open and 
public modes of argument and evidence, which the 
law provides for and allows, can never be a 
legal consideration for the promise of a pecun- 


tect himself against prior parties. 





iary return.” Even as to petitions to the legislative 
and executive departments of the government any 
promise to pay money in consideration of signing 
the same, or of the employment of solicitations to in- 
fluence or secure official action in any form whatever, 
other than by the use of open and legitimate evi- 
dence or argument, would be entirely without con- 
sideration, because opposed to public policy. This 
has been so often decided, and under such a variety 
of circumstances, that we content ourselves with a 
reference to a few of the reported cases: Pingry v. 
Washburn, 1 Aiken, 264; Clippenger v. Hepbaugh, 5 
W. & 8S. 315; Hatzfield v. Gulden, 7 Watts, 152; 
Fuller v. Dame, 18 Pick. 472; Wood v. McCann, 6 
Dana, 366; Marshall v. B. d 0. R. R. Co., 16 How. 
314; Harris v. Roof, 10 Barb. 489; Frost v. Belmont, 
6 Allen, 152; Sedgwick v. Stanton, 14 N. Y. 289; 
Frankfort v. Winterport, 54 Me. 250; Martin v. 
Wade, 37 Cal. 168. 


In Atwood v. Cornwall, 28 Mich. 336, it was held 
that one receiving counterfeit money in payment is 
bound to use due diligence in ascertaining its char- 
acter and in notifying the giver, provided the latter 
was ignorant of its character and paid it in good 
faith. The court said, if the rule of liability is to 
be enforced, it cannot be justly enforced without 
requiring a degree of vigilance conforming to 
the occasion. If payment in what is supposed 
to be legal-tender paper is to be regarded as 
contingent and not absolute, the receiver should 
be regarded as having elected to retain it unless he 
uses speedy and active diligence to determine its 
character, and to notify the giver that he may pro- 
In Camidge v. 
Allenby, 6 B, & C. 373, a party who kept broken 
bank bills seven days without action was held estop- 
ped. In Jennison v. Parker, 7 Mich. 355, this rule 
of diligence was applied where a debtor had in- 
dorsed a note as collateral security, and it was not 
protested as against him. In Phenix Ins Co. v. Allen, 
11 Mich. 501, and Phenix Ins. Co, v. Gray, 18 id. 
191, it was held that a party receiving sight paper 
was bound to forward it without any delay beyond 
what was necessary in the ordinary course of busi- 
ness or compelled by circumstances. The rule 
gathered from the cases by Mr. Edwards is, that in 
regard to forged paper, also, there must be no 
“unnecessary delay.” Edwards on Bills, 207, 551. 
It is entirely safe to say that a person taking such 
paper should not, without some adequate excuse, 
retain such paper, without action, beyond such time 
as would give him reasonable opportunity to inform 
himself, without inconvenience or a neglect of other 
business to attend to it. The necessity for prompt- 
ness exists in all cases; and where it appears there 
has been any delay beyond what was reasonably 
adequate under the circumstances to enable the 
party to inform himself, he should not recover, 





116 


THE ALBANY LAW JOURNAL. 























THE LAW, THE DEVIL, AND THE CLERGY. 


At’ last the devil has received judicial recognition. 

The Dean of Arches in England has decided, 
that “the denial either of the eternity of punishment 
or of the personality of the evil one is sufficient to 
justify a clergyman in refusing holy communion to 
a parishioner,” and he pronounces such parishioner 
an ‘‘evil liver.” We have not lately paid much 
attention to the decisions of the English ecclesias- 
tical courts. A good while ago we gave an account 
of the struggles of the so-called ritualists to intro- 
duce into the English church the elaborate cere- 
monial which has hitherto been peculiar to the 
Roman church. This struggle did not greatly in- 
volve cardinal doctrines, but was mainly confined to 
genuflexions, candles, processions, elevating the 
elements, mixing water with the wine, eating wafers, 
wearing copes, stoles, dalmatics, maniples, berettas, 
adoring the crucifix, etc. To be sure prayers for 
the dead and transubstantiation were involved, but 
it was supposed that one might believe in those 
doctrines and still be a Christian. To believe in 
them did not argue a defect but rather an excess of 
religious zeal. But this denial of the personality 
of the devil seems to strike at the very foundation 
of the Christian religion. How can a man have a 


proper idea of salvation unless he believes in some- 
thing devilish to be saved from? 


Are we not told 
‘in the holy scriptures that ‘‘the devil runneth about 
like a roaring lion, seeking whom he may devour?” 
And have we not even seen likenesses of him, de- 
picting him with hoofs and horns and tail and 
pitchfork? Have not all the great and good men,— 
artists, poets, painters, divines — fully and hopefully 
believed in him? Has not Durer depicted him, has 
not Dante sung him, has not Calvin reduced him to 
a formula? Did not our forefathers hang old women 
for dealing with him? Has not the common law, 
from the earliest times, formally recognized him in 
indictments, and laid the most heinous crimes of 
men to his charge? And shall we now be told that 
there is no such being? We have long been afraid 
it would come to this. When the privy council 
decided, several years ago, that the words ‘ ever- 
lasting fire’ might be treated by a clergyman as 
not denoting the eternity of future punishment, we 
feared that the time would come when Christians 
would be seduced into giving up their faith in the 
devil likewise. An Englishman observed of that 
decision, that the courts had deprived the English- 
man of his constitutional right to eternal damnation, 
and abolished hell with costs. Is it any wonder that 
Mr. Gladstone should inquire whether there is any 
longer any use in keeping up the church establish- 
ment? If men, and especially those born and bred 
under the august shadow of that institution, have 
become such ‘‘evil livers” that they will believe 
what they have a mind to, then we fear that the 








church has outlived her usefulness; and when we 
read that one hundred and thirteen of the clergymen 
of that church sat upon the platform at one of Moody 
and Sankey’s recent meetings, and that deans as well 
as lords and earls crowd the conventicle where nasal 
twang is heard, we fear that many of the priests 
have deserted their oracle.— Truly, we live in troub- 
lous times; shipwrecks, earthquakes, fires, floods, 
grasshoppers, all seem to denote that there is some- 
thing wrong in physical nature; and the monstrous 
crimes and the impunity with which they are com- 
mitted seem to indicate that there is something 
wrong in human nature. It is a great comfort to 
mankind to lay these last faults on the devil, and to 
plead that they couldn’t help themselves. It has 
always been a great comfort to men to lay their 
faults on some one else. When Adam was charged 
with eating the apple, he said, ‘‘The woman whom 
thou gavest to be with me, she gave me of the tree 
and I did eat.” And so it has been ever since. 
The devil alone has been to blame. Are we to be 
deprived of this time-honored scape-goat and scare- 
crow? The Dean of Arches says no, but we are 
afraid the privy council will say yes. 

If we could bring ourselves as lawyers to regard 
this matter seriously, of course we should not have 
written in the foregoing strain of badinage. But it 
is difficult for lawyers in this country to view the 
English courts of justice taking cognizance of such 
matters, and preserve gravity. Perhaps it is the 
devil who makes us laugh, but laugh we must. 
For a high court of justice, in the kingdom of Great 
Britain, to sit in grave inquiry whether a man must 
say he believes in a personal devil in order to be 
entitled to associate with Christian people, seems to 
us absurd enough; but when that court holds that 
this inquiry must be answered in the affirmative, it 
passes our power of self-control. The assumption 
of such a jurisdiction is amusing; the manner of its 
exercise is convulsing. We can understand, if a 
court is to sit in review of such problems, why it 
should require a man to acknowledge his own innate 
sinfulness and the necessity for repentance, to entitle 
him to associate with those who admit their re- 
sponsibility to a deity; but we cannot conceive why 
he should be decreed to admit that his sins are the 
result of the promptings of a personality of evil. 
Is it not somewhat childish to exclude men from 
Christian society and observances, simply because 
they attribute their own sinfulness to their own weak 
and erring nature, rather than to the influence of a 
demon, created by God on purpose to drive them to 
break his laws? Add to the childishness of this 
idea, the dangerous policy of putting it in the power 
of a superstitious priesthood to determine a man’s 
orthodoxy, and you have a state scheme that it is 
difficult for republican lawyers to contemplate with- 
out mingled amusement and indignation. A parish 
priest has the power to exclude the Lord Chancellor 
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the Chief Justice, or the Prime Minister, from com- 
munion, if he declines to believe in a real, live 
devil! 

The sympathy and sense which would characterize 
legal proceedings, if the clergy were allowed to dic- 
tate them, are illustrated in a recent case in England. 
A board of five magistrates, two of whom including 
the chairman were clergymen, and the three others 
were laymen, sentenced a little girl, thirteen years 
of age, to fourteen days’ imprisonment and four 
years’ detention in a reformatory, because she 
plucked a few geranium leaves in the grounds of an 
alms-house, where she had been to visit her aunt! 
The Home Secretary stated in the House of Commons 
that he had ordered her release and written a severe 
reprimand to the chief magistrate. Verily, the con- 
duct of those clergymen is almost enough to drive 
one to believe in a personal devil! 

Lawyers are charged with excessive conservatism. 
We know that Sir Matthew Hale hanged witches. 
Even in this century, a great English lawyer 
deprecated the abolition of trial by battle, as the 
destruction of one of the safeguards of the British 
constitution! If this spirit extends to the conserva- 


tion of such puerile superstitions as the faith in a 
personal devil, we agree that the charge is deserved. 
But we hope that our British brethren will deter- 
mine that their church and state can stand without 
any obligation to the devil. 


a eee 
REGISTRATION OF DEEDS. 

| ee case of Harle vy. Fiske, 103 Mass. 491, pre- 

sents a phase in the law of registration of deeds 
which is sufficiently rare and curious to deserve 
something more than a passing notice. In substance 
it is this: A., in his life-time, conveys his estate by 
deed to J. 8., who neglects to record his deed. A 
year after this A. dies, and his son conveys the same 
estate to J. N., who was not cognizant of the prior 
deed, and causes his own to be recorded. Subse- 
quently, J. 8. records his deed, and the question is 
raised, who has the legal title to the estate? Under 
any other system of conveyancing than those in use 
in this country, it would be difficult to raise a ques- 
tion upon such a state of facts. When analyzed, it 
resolves itself into this simple inquiry, Can a man, 
who has not and never had any seizin or title to any 
estate, effectually convey it to a stranger, so as to 
divest the true owner of his estate therein by a mere 
delivery of a deed thereof, provided that deed is 
recorded? In the first place, the ancestor having 
conveyed the estate in his life-time, had nothing left 
which could descend to his heir, and, consequently, 
the second grantor, standing in the place of an heir, 
had nothing to grant when he made his deed. It 
was not the case of one in seizin, either rightfully 
or otherwise, undertaking to grant to a stranger. 
It would pass something which might ripen into a 
title. But if A., when out of scizin, undertakes to 





convey B.’s estate by deed, it would be a simple 
nullity. Wherein consists the distinction between 
the supposed case and the one under consideration? 
The question has been raised in the courts of Con- 
necticut (Hill v. Meeker, 24 Conn. 211), Texas (Rogers 
v. Burchard, 34 Tex. 441) and Kentucky (Ralls v. 
Graham, 4 Monr. 120; Hancock v. Beverly, 6 B. Monr. 
531), and the decision in these cases was adverse to 
that in Earle v. Fisher, though in a later case 
(Harlan v. Seaton, 18 B, Monr. 312), the court, reluct- 
antly, sustain its former rulings, and in Connecticut 
there was a dissenting opinion by the chief justice 
to that delivered by the court. 

The point rests so essentially upon the construc- 
tion to be given to the statute in relation to the con- 
veying of lands by deed, that it is necessary to refer 
to the language there used. ‘‘Conveyances of 
land”... ‘*may be made by deed, executed, ac- 
knowledged and recorded in the registry of deeds, 
without any other ceremony.” And ‘‘no bargain 
and sale, or other conveyance of an estate in fee 
simple, etc., shall be valid and effectual against any 
person other than the grantor, and his heirs and 
devisees, and persons having actual notice thereof, 
unless it is made by deed recorded as aforesaid.” 
Two inferences naturally arise from this language: 
First, that an owner of land can effectually convey 
it by deed properly recorded; and second, it will be 
effectual, though not recorded, in conveying the 
estate, so far as the grantor, his heirs and devisees 
are concerned, and as to all persons ‘‘ having actual 
notice thereof.” This, however, does but pattially 
solve the difficulty, since the language evidently 
relates to the effect to be given to a deed of one who 
either owns or has owned the land he undertakes to 
convey. If he grants it to one whose deed is not 
recorded, that deed, though good and effectual as 
to himself and his heirs, is of no avail as to a new 
grantee who takes his deed in ignorance of the prior 
one, and records it. So far as the second purchaser’s 
rights are concerned, the statute, in effect, declares 
the first deed void, and clothes the vendor with the 
power of again granting the estate as effectually as 
if he had made no deed. But it nowhere authorizes 
one, who never owned or had seizin of land, to con- 
vey it by deed or otherwise. 

How, then, is it, that the son, who never owned or 
had seizin of the estate, can convey it effectually as 
against the deed of his ancestor, which bound him 
and his heirs, merely because, if his ancestor had 
not conveyed it in his life-time, he, the son, would 
have been his heir? The question involves an appa- 
rent paradox, from which it is difficult to escape, 
without going behind the language of the statute, 
and considering it in the light of the purposes and 
aims which are implied in the doctrine of registra- 
tion. We find little aid in the common law in 
solving it, since it is wholly a creature of statute. 
Its obvious intention was to provide some means by 
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which persons interested in purchasing estates might 
easily ascertain whether, by so doing, they would 
acquire a safe and satisfactory title to the same. 
Conveyancing was, accordingly, made exceedingly 
simple, and the instruments by which this was ac- 
complished were copied into public records, which 
were accessible to all. No one, ordinarily, had oc- 
casion to look beyond those for all the facts he 
needed to guide him in his negotiations. The only 
exception to these records furnishing a full and true 
history of the transmission of any estate from one 
owner to another was in the case of the descent or 
devise of it upon the decease of the owner. And 
this was supplied by information of equal publicity 
contained in the records of courts of probate juris- 
diction. The purpose of all this was, obviously, to 
enable any one to go to those public records, and 
trace the chain of title to any estate he might wish 
to purchase, and to rest with confidence upon the 
facts as they there appeared, unless he were other- 
wise apprised that the record was defective or untrue. 
If, therefore, one can trace a chain of title from 
some known owner of an estate, by deed or descent, 
through what he finds entered upon these records, 
it works an estoppel against the claims of any other 
person who cannot show a prior record of the title 
under which he seeks to hold the same. In other 
words, though a deed may estop a grantor and his 
heirs, it is not a complete and effectual conveyance 
of an estate as to parties not privy to or cognizant of 
it, until it has been recorded. Inthe case under 
consideration, therefore, when the purchaser took 
his deed, he is assumed to have found upon record a 
deed to the ancestor of his grantor. The death of 
such ancestor is shown by the record of the probate 
court, and the fact of his grantor being his heir at 
law is susceptible of like proof, showing an appa- 
rently unbroken chain of title, and the purchaser, 
relying upon this, had a right to act as if it disclosed 
a true state of the title, and, having done so, any 
intermediate purchaser would be estopped to set up 
a title derived from the same source which had 
remained secret by his own laches in failing to give 
it the requisite notoriety prescribed by law. In the 
language of the court in the case cited, “the mani- 
fest purpose of our statute is, that the apparent 
owner of record shall be considered as the true 
owner (so far as the subsequent purchasers without 
notice to the contrary are concerned), notwithstand- 
ing any unrecorded and unknown previous aliena- 
tion.” Nor does the court of Georgia intend, as we 
conceive, to controvert this position when it says: 
‘*The deed not being recorded, concerns no persons 
except those who derived title from the same feoffor 
by deed of subsequent date to that under which the 
party claims title.” Whittington v. Doe, 9 Ga. 29. 

The result of this inquiry, therefore, seems to be 
that one having no right or title to an estate can 
pass a good and valid title to the same to a stranger, 








if the real owner who acquired his title by purchase 
from one who had full power and authority to con- 
vey it fails to put his deed upon record, provided 
the nominal grantor in such second deed would 
have been heir to the estate of the first grantor, if 
he had left any to be disposed of at his death. 


—_——__+_—__———_ 


BANKRUPTCY LAW. 


Untrep STATES SUPREME COURT. 


HE following is the decision of the United States 

Supreme Court in First National Bank of Clarion, 
plaintiff in error, v. Joseph B. Jones, assignee of Wil- 
liam Burns, bankrupt. In error to the Circuit Court 
of the United States for the Western District of Penn- 
sylvania. Mr. Justice Clifford delivered the opinion 
of the court. 

Assignees of the bankrupt’s estate may recover back 
money or other property paid or transferred contrary 
to the provisions of the bankrupt act, if such payment 
or transfer was made within four months before the 
filing of the petition by or against the debtor, and with 
a view to give a preference to one or more of the cred- 
itors, or to a person having aclaim against him, or who 
was under any liability on his account, provided the 
debtor was insolvent or in contemplation of insolvency, 
and the person receiving such payment or conveyance 
had reasonable cause to believe that a fraud on the 
bankrupt act was intended, or that the debtor was in- 
solvent. 1 Stats. at Large, 536. Two notes of $5,000 
each were discounted by the defendant, each of which 
was made payable four months after date, and neither 
had become payable at the date of the transaction 
which is the subject of complaint. * * * Subse- 
quently the senior partner of the firm died, and the 
bank insisted upon a different security. The debtor 
gave the bank a new note, payable one day after date, 
for the sum of $10,000, with interest, coupled with a 
warrant of attorney to confess judgment against him 
for the amount as of any term, with costs of suit, 
waiving inquisition, and agreeing to the condemna- 
tion of any property that may be levied upon by 
any execution. * * * Armed with that power 
the creditor entered judgment against the debtor for 
the sum of $10,300 in one of the State courts. * * * 
Promptitude seems to have characterized the whole 
transaction. On the 19th of the same month the cred- 
itor obtained a fieri facias, * * * and the sheriff 
seized certain quantities of white-pine boards, amount- 
ing in the whole to 1,002,000 feet. Three days later the 
same officer seized the stock of goods owned by tie 
debtor. The goods seized were sold, and the net pro- 
ceeds were paid over to the creditor, amounting to 
$9,359.06, and the balance of the judgment was after- 
ward paid by a sale of the lands of the debtor situated 
in another county. 

It also appears that the debtor during the same 
months filed his petition in the District Court, pray- 
ing to be adjudged a bankrupt, and that he was so ad- 
judged on the 9th of September following. The plain- 
tiff below was duly appointed the assignee of the bank- 
rupt's estate, and on the 6th of January of the next 
year he instituted this suit to recover back the prop- 
erty, or the value of it, so received by the creditor. 
* * * The defendant introduced witnesses, whose 
testimony tended to prove that the debtor at that time 
was not insolvent, that he did not then contemplate 
insolvency or bankruptcy, and that the defeudant had 
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no reasonable cause to believe or suspect that he was 
insolvent, or that he contemplated any thing of the 
kind. The court held that all persons must be pre- 
sumed to intend that which is the unavoidable conse- 
quence of their acts; and that by this rule the judg- 
ment must be affirmed, as against the bank. 
—_——_—_ 
FINAL DECREE. 
T is frequently a question in cases where a sale is 
ordered, whether the decree is ‘final’ so as to 
admit of an appeal. In North Carolina R. R. Co. v. 
Swasey, the United States Supreme Court considered 
the finality of the following decree: 

“This cause coming on for further order, the court 
doth declare: 

“1. That by the terms of the charter of the North 
Carolina Railroad Company, and the amendments 
thereto, the shares of the stock in said company be- 
longing to the State of North Carolina, meaning thereby 
the shares and all dividends thereon, are pledged as 
security for the payment of the certificates of debt in 
such charter and amendments provided for, and for 
every part of such certificates, meaning thereby the 
interest accruing upon the principal thereof, as well as 
the principal. 

“2. That the plaintiff, and those he represenis, as 
owners of such certificates of debt or bonds, or of cou- 
pons detached therefrom, now hold large amounts of 
the past due coupons of said certificates of debt or 
bonds, and that they are entitled to have their respect- 
ive proportions of the stock, orso much thereof as may 
be necessary, sold, in order to pay such past due in- 
terest. 

“Upon motion of counsel for plaintiffs, it is there- 
fore ordered and decreed, that Joseph B. Batcheler, 
the commissioner heretofore appointed in this suit, 
take an account of such unpaid interest, and of such 
further interest as will be due on or before the first day 
of April, one thousand eight hundred and seventy-five, 
and also of such proportion of the said stock of the 
State of North Carolina, in said North Carolina Rail- 
road Company, as may be equitably applicable to the 
payment of said interest found due to each of the said 
plaintiffs respectively, and that he make report to the 
next term of this court. 

“It is further ordered and decreed, that unless on or 
before the lst day of April, 1875, it shall be made to ap- 
pear to this court that the said State of North Carolina 
has levied a tax sufficient to pay the said arrears of 
interest, and has provided for its collection, or shall 
otherwise have paid or secured the payment of the said 
past due interest, then so much of the said stock of the 
State in the said North Carolina Railroad Company, 
apportioned to the plaintiff, and those he represents, as 
may be necessary to pay off and discharge said arrears 
of interest, shall be sold to the highest bidder for cash.” 

Directions are then given as to the manner in which 
the sale is to be made, and at the end of all are these 
words: ‘*‘ And this cause is held for further directions.” 

The opinion of the court was delivered by Waite, 
C. J., who said: 

“A motion is now made to dismiss the appeal because 
this decree is not final. An appeal may be taken from 
a decree of foreclosure and sale when the rights of the 
parties have all been settled and nothing remains to be 
done by the court but to make the sale and pay out the 
proceeds. This has long been settled. Ray v. Law,3 
Cranch, 179; Whiting v. Bank of United States, 13 Pet. 
15. The sale in such a case is the execution of the de- 





cree. By means of it the rights of the parties, as set- 
tled, are enforced. 

“But to justify such a sale, without consent, the 
amount due upon the debt must be determined and the 
property to be sold ascertained and defined. Until this 
is done the rights of the parties are not all settled. 
Final process for the collection of money cannot issue 
until the amount to be paid or collected by the pro- 
cess, if not paid, has been adjudged. So, too, process 
for the sale of specific property cannot issue until the 
property to be sold has been judicially identified. Such 
adjudications require the action of the court. A ref- 
erence to a master to ascertain and report the facts is 
not sufficient. A master’s report settles no rights. Its 
office is to present the case to the court in such a man- 
ner that intelligent action may be there had, and it is 
this action by the court, not the report, that finally de- 
termines the rights of the parties. 

‘* With these well-settled principles as our guide it is 
easy to see that the decree here appealed from is not 
final. The amount of the debt which the State must 
pay in order to stop the sale has not been determined, 
neither has it been determined what amount of stock 
may be sold if the debt is not paid. In each of these 
questions the State has a direct interest and through its 
representatives in court has the right to be heard. They 
must be settled before the litigation can be said to be 
at an end. 

“The amount of the debt and the proportion of stock 
applicable to its payment are, therefore, still open for 
future adjudication between the parties. Thus far the 
court has done no more than declare that for the se- 
curity of the payment of so much as is due, the plain- 
tiff and those he represents havea lien upon their equi- 
table proportion of the stock, and that the lien may be 
enforced by sale, if payment of the debt is not made. 
It has also declared its determination to order a sale, if 
payment of the debt is not made or satisfactorily pro- 
vided for by April 1, 1875. In order that proper action 
may be had when this time arrives, the master has been 
directed to state the account of the indebtedness to the 
plaintiff, and those he represents, and of their propor- 
tion of securities pledged by the State. In this, as it 
seems to us, the court has acted upon the suggestion in 
Forgay v. Conrad, 6 How. 201, and by an interlocutory 
order announced the opinion it had formed as to the 
rights of the parties and the principles of the decree it 
would finally render, leaving the entry of the final de- 
cree in form to be made when the amount due has been 
ascertained and an apportionment of the stock made. 
In this way the rights of all parties can be protected 
and no injustice done. 

“Tn this connection it may not be improper to call 
the attention of the Circuit Courts to what was said by 
Chief Justice Taney in Forgay v. Conrad, as to the 
care which ought to be exercised in the preparation of 
decrees of this character. Much time of this courtand 
expense of litigants will be saved if more attention is 
given to the form of decrees when entered. The ap- 


pealis dismissed.’’ 
————_+__ > ——____——_ 


Nebraska is in a fair way to havea State Bar Asso- 
ciation. At the regular meeting of the Lancaster 
County Bar Association, held on the 11th inst., it was 
resolved that an invitation be extended to all Bar 
Associations and members of the Bar throughout the 
State, to meet at the State Capitol at the next session 
of the Supreme Court for the purpose of forming a 
State Bar Association. 
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PACTA ILLICITA. 


HE Journal of Jurisprudence and Scottish Law Mag- 
azine, for August, publishes the following interest- 
ing article on this subject : 

‘The plea that a contract is contrary to public policy, 
or immoral, and that therefore it is not binding, is so 
convenient a way of getting rid of troublesome obli- 
gations, that it cannot surprise us to find that it has 
been often raised, and under the greatest variety of 
circumstances. The law of England, as well as our 
own, abounds with curious decisions, giving rise to 
very curious distinctions, upon this subject of illegal 
or immoral contracts. Perhaps these distinctions are 
as delicate as any which the ingenuity of bench and 
bar have ever invented. In addition to the interest 
arising from the consideration of such nice points of 
law, these decisions throw a curious light upon the 
social history of the past. Some relate to the early 
struggles of labor against capital — put down with a 
high hand by Tory judges; others remind us of the 
days when smuggling was so rife upon our coasts. 
They tell of an age when gambling was universal; when 
lotteries were really popular; and when the State, by 
means of usury laws, imposed restrictions upon a more 
legitimate means of making money. 

“Tt is also curious to observe the varied class who 
have from time to time availed themselves of such a 
plea —a class composed of ruined gamesters, heartless 
profligates, penitent Sabbath breakers, idle apprentices, 
wily lawyers, and others. We propose in the present 
article briefly to illustrate, by means of the decisions, 
some of the principles and distinctions which have 
been established in this branch of the law. 

“ Taking first that class of illicit and invalid con- 
tracts which may be said to have sprung out of the 
domestic relations, we find our law, from a regard for 
the sacredness of marriage and a desire to throw every 
obstacle in the way of those who despise or dispense 
with its legal ties, refusing to give effect to any obliga- 
tion arising out of the unlawful intercourse of the 
sexes. To such an extent was this policy pursued, that 
it was after some hesitation that the right of a woman 
to recover damages for seduction came to be recog- 
nized. There is a number of reported decisions relat- 
ing to bonds causa adulterti, but it is satisfactory to 
observe that there are almost none of a recent date. 
In the old case of Durham (July 20, 1622), where a bond 
was granted to secure a certain sum to the adulterous 
issue, the lords found that it could not be registered, 
nor found an action, either at the instance of the mo- 
ther or of the child. In the next century, however, 
we find an equitable distinction being made between a 
bond in favor of an adulteress and one granted to her 
innocent child, and the court allowing an action to lie 
upon the latter (Hamilton, June 26, 1765, M. 9471). 

“In the case of A. v. B. (May 21, 1816, F. C.), a dis- 
tinction was made between an action to enforce such 
an obligation and one to reduce it at the instance of 
the grantor’s heir. Weare told that the judges ‘ex- 
pressly recognized the distinction between the situa- 
tion of an obligation ob turpem causam, where action 
is brought to compel implement of it, and its situation 
where action is brought to be restored against imple- 
ment which has already taken place.’ From the case 
of Johnstone v. McKenzie’s Executors (May 14, 1806) it 
would rather appear that an annuity ob turpem causam, 
even when given by way of legacy, will not be effectual. 
In that case the executors of the deceased refused to 








give effect to the bequest, and an issue was allowed to 
try the question whether or not it was the reward of 
immorality. 

In the English courts, bonds granted in favor of mis- 
tresses have been the subject of several decisions. 
Generally speaking, no such bond will be valid if it has 
been granted with a view to induce future cohabita- 
tion; and accordingly, in one case, we find the question 
left to the jury was whether at the time the bond was 
given there was or was not an intention and agreement 
to continue the connection for the future (Friend v. 
Harrison, 2 C. & P. 584). ‘The law,’ says Vice-Chan- 
cellor Wigram, in the case of Hall v. Palmer, 12 L. J., 
‘has been correctly stated to be, that if a bond be 
given for future cohabitation, either wholly or in part, 
it is void. Another way of stating the question is, 
that if the instrument is of such a nature as to give to 
either party a motive to continue the connection, it is 
void on the ground of its being turpis contractus.’ In 
the old case of Turner v. Vaughun, 2 Wilson, 339, 
where the bond was for past cohabitation, Justice 
Bathurst observes, ‘Where a man is bound in honor 
and conscience, God forbid that a court of law should 
say the contrary. And wherever it appears that the 
man is the seducer the bond is good.’ In one case, 
however, where the woman knew that the man with 
whom she had been cohabiting was married, a bond 
given to her at the termination of the illicit inter- 
course, securing an annuity for herself and also provid- 
ing for the issue, was held void. On the other hand, 
the law will, in the ordinary case, favor such provis- 
ions; and the mere fact that the grantor expressed his 
intention of continuing the connection after the date 
of the bond, and even the carrying out of that inten- 
tion, will not render it turpis contractus (Hall’s case, 
supra). 

“Another class of cases which illustrates the care 
taken to secure marriage obligations is to be found in 
the decision relating to contracts contra fidem tabu- 
lurum nuptialum. In a number of cases we find sons 
relieved upon this ground from obligations entered 
into upon the eve of marriage with their own or their 
wives’ fathers and to the prejudice of their marriage 
provisions. It seems to have been the custom at one 
time for fathers, while ostensibly making favorable 
settlements for the children upon their marriages, to 
extort back bonds relieving them to a greater or less 
extent from what they had undertaken of such transac- 
tions. The cases of Grieve v. Thompson (February 21, 
1785, M. 9478), where a son had given to his fathera 
virtual discharge of his obligation under the marriage 
contract, and that of Arbuthnot vy. Morison (November 
22, 1716, M. 9487), where a father-in-law had had re- 
course to the same device, are examples. 

**Under the head of Sponsiones Ludicre in Morison 
is placed—‘ Premium for procuring a wife.’ In an 
early case (January 27, 1698) we find the Earl of Buchan 
suspending a charge upon a bond granted by him to 
Sir John Cochrane of Ochiltree, for his assistance in 
procuring to the Earl an English lady in marriage with 
a certain fortune. Fountainhall reports a similar case, 
which he says ‘ moved laughter.’ 

“The form of such a bond or written obligation is 
given in the later case of Thomson v. MacKaile (Feb- 
ruary 14, 1770, M. 9519). In that case it was granted by 
afather and son in favor of an Edinburgh lawyer, 
whose wife appears to have been the matchmaker, and 
contained an agreement to pay a small sum of money 
‘three days after the date of the contract of marriage 
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that shall, by the providence of God, be voluntarily 
entered into, and signed and delivered, betwixt our 
son and a young gentlewoman described as within.’ 
There were elaborate arguments in this case, and it 
was maintained, in support of the validity of the bond, 
that there were perhaps very few marriages which 
were not brought about by the intervention of third 
parties. The court, however, found the missive contra 
bonos mores, and assoilzied the defender. 

“In the case of Proven v. Calder (January 23, 1742, 
M. 9511), a bill granted to a young woman in security 
of a promise of marriage was sustained. But really 
here there was nothing more than an action of dam- 
ages for breach of promise, with this peculiarity, that 
the amount of damages had already been assessed by 
the parties. 

“Wagers and other gambling transactions have not 
met with much favor from our law. ‘The view,’ 
says Mr. Bell, in his Commentaries, ‘which has been 
taken in Scotland is, that the laws of the country and 
its judicatures were instituted to determine adverse 
rights, and not the idle or impertinent doubts and in- 
quiries of persons not interested in the matter.’ The 
common law which viewed such contracts as trifling, 
if not actually immoral, was supported by statute so 
early as 1621, when the Act ‘anent playing at Cardes 
and Dyce and Horse-races’ was passed. In the old 
case of A. v. B. (February 9, 1676, M. 9505), the Lords 
sustained a pursuit which ‘was intented for a sum of 
money which the defender was obliged by his promise 
to pay in case he should be married; having gotten 
from the pursuer in the meantime a piece which the 
pursuer was to lose in the case the defender should not 
be married.’ But ‘some of their number were of the 
opinion that sponsiones ludicre of the nature afore- 
said ought not to be allowed.’ 

** Bankton, however, says (i. 421, 46) —‘ A wager is a 
mutual stipulation between two persons whereby the 
one agrees to forfeit or pay a sum of money, etc., to 
the other, on condition a thing be or be not as asserted, 
orin the event of an uncertain contingency. There 
seems, in the general, nothing unlawful in this more 
than in a conditional obligation.’ That wagers have 
sometimes been sustained as the grounds of legal pro- 
ceedings is clear from the case of Hope v. Tweedie (De- 
cember 3, 1776, M. 9521), in which an action for a wager 
of a pipe of wine between two gentlemen, to be paid to 
him who should walk first to Edinburgh from a certain 
place in the country, was held competent; and in the 
later case of Bruce v. Ross (January 26, 1787, M. 9523), 
the opinion that a wager was in no case a legal ground 
of action does not seem to have beenan unanimous 
one. 

“The Act 1621, c. 14, aimed at discouraging gambling, 
by forbidding cards and dice altogether in houses of 
public entertainment, and even in private dwellings, 
except when the host took a part in the game, while it 
forfeited to the poor of the parish all gains above one 
hundred merks made within twenty-four hours, elther 
by cards, dice, or horse-races. The party who lost was 
still bound to pay, and accordingly in one case the 
Lord Advocate was found entitled to insist on consig- 
nation of the money. Sir George Mackenzie, in his 
observations upon this statute, remarks that this act 
‘is not extended to other wagers, such as that ships 
will arrive at such a day, or in such a place, which was 
not found to fall under this act, which speaks only of 
cards, dice, and horse-races. It seems that this Act 
would not be extended to any other game.’ It is not 





surprising that in that age such a statute was not 
strictly observed. Little more than forty years after 
it was passed, we find it argued that ‘the Act of Par- 
liament is in desuetude, and it is now frequent by 
persons of all quality to play and to pay a greater sum 
than 100 merks.’ The Lord however ‘found the Act 
of Parliament to stand in vigor.” (Park v. Sommer- 
ville, Nov. 12, 1668, M. 3459). In 1774, it is reported that 
‘the point deliberated upon by the court was whether 
or not the Act of 1621 was in desuetude? They again 
decided in favor of the vitality of the act, and ordained 
intimations to be made by certain kirk-sessions inter- 
ested in the matter. Maawell v. Blair, M. 9522. Its 
most modern supporter is Lord Deas, who remarked 
in a recent case, ‘that this statute remains in force 
I have no doubt whatever.’ The Act of 9 Anne, c. 14, 
was passed “for the better preventing of excessive and 
deceitful gaming.’’ It applied to all kinds of games, and 
rendered every species of document granted for gam- 
ing debts null and void. Parties who lost were 
entitled, under certain conditions, to sue for the 
recovery of the money which they had paid, and if 
they failed, to take benefit of this provision as any 
other person might, recovering treble value—two- 
thirds of which was to go to the poor. Since the date 
of this act several statutes have been passed, the tend- 
ency of all of which has been still further to discourage 
gambling transactions, and to strengthen the distinc- 
tion between innocent and immoral games and sports. 

‘*Perhaps the plea of pactum illicitum was never 
sought to be extended further than by some of the 
judges in the case of Puterson v. Shaw (20th February, 
1830, 8 Shaw, 573). That was an action of damages 
raised by one Edinburgh gentleman against another 
who had represented that he cheated at cards. The 
Jury Court, when the cause was remitted to them, 
raised a doubt as to the relevancy of the action, seeing 
that the slander libeled arose out of an illicit transac- 
tion between the parties, and the case was accordingly 
sent back to the Court of Session for the purpose of 
having the question of law decided. In his note upon 
this case the Lord Chief Commissioner observes, 
‘The saying or writing of another that he cheats at 
play is an actionable slander; but if it appear upon the 
face of the summons and issues, or either of them, 
that the slander relates to an illegal, prohibited and 
punishable transaction, a series of questions occurs on 
the relevancy — on the broad question whether ex tale 
transactione actio oritur? If he had not been engaged 
in an illegal act, the slander would not have taken 
place, and by the terms of the summons, the illegal 
conduct is the foundation of the complaint.’ In the 
Court of Session several of the judges expressed their 
doubts as to the competency of the action, and they 
seem to have got over the difficulty which they felt in 
admitting the evidence of illegal transactions, by treat- 
ing the alleged slander as a criminal accusation. ‘At 
first,’ said Lord President Hope “I entertained some 
doubts, but when I see the very fact charged of cheat- 
ing at cards is made a crime by the statute, I cannot 
have any ’ The relevancy of the action was accord- 
ingly sustained, and issues sent toajury. But although 
the court will thus admit as relevant evidence what is 
practically an inquiry into the rules of a game of 
chance, when the object is to determine the truth or 
falsehood of an accusation, and consequently the right 
to damages, they have firmly resisted any attempt to 
obtain their decision when the question has really been 
whether or not a party has played unfairly. Sums 
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lost in play cannot be recovered, nor the gainer’s 
claims enforced. The case of Paterson v. Macqueen 
and Kilgour (March 17, 1866, 1 Macph. 606), is upon this 
point very interesting. It was an action raised by the 
executrix of a Mr. Paterson against two defenders, 
who, as she alleged, had taken advantage of the de- 
ceased, who was not in full possession or command of his 
mental capacities, and had won from him, by unfair 
play, considerable sums of money, for which he had 
granted bills and promissory notes. There was, how- 
ever, no allegation of absolute incapacity on the part 
of Paterson. The pursuer argued that this was not 
an action of repetition, but of damages. In deciding 
the case, the Lord President (Colonsay) remarked: 
‘It is not denied that, if the play was fair, these sums 
were actually lost. Now what does that resvlve into? 
If the play was fair, although artifices were used to in- 
duce Mr. Paterson to engage in it, he could, I appre- 
hend, not have come here to recover the sums so lost, 
just as the other party could not have come here to en- 
force his claim; for we do not take cognizance of 
gambling debts in any circumstances. But then it is 
said that this isa case of cheating at cards, by which 
it is meant that the play wasunfair. But if this court 
does not take cognizance of fair play, is it to go into 
the rules of the game, and inquire whether there has 
been unfair play? That is as much out of our cogni- 
zance as the other.’ Lord Deas said: ‘I think if we 
were to sustain an action of damages in such circum- 
stances, we should just be sanctioning in another form 
a condictio indebiti.’ The action was accordingly dis- 
missed as incompetent. The decision does not of 
course exclude the competency of an action to recover 
money obtained by gambling from some one really in 
a state of mental incapacity. Here there would be no 
question of fair or unfair play, but a charge of obtain- 
ing money from one who was incapable of managing 
his own affairs, and did not know what he was about. 
Lord Deas carefully guards himself in deciding Pater- 
son’s case. He says: ‘It is not necessary to hold that 
there never can be a relevant action for cheating a 
man out of his money while he is engaged in playing 
cards. Butif there can be such an action, it would 
require to be founded on very specific allegations of 
something altogether different from a violation of the 
rules of the game — allegations exclusive of all inquiry 
as to whether the rules of the game had been violated 
or not. If the action had been founded upon distinct 
allegations of total incapacity on the part of Mr. Pat- 
erson, either from drink or mental defect or disease at 
the time when he lost and paid the money, I by no 
means say that a case of that kind would have been 
irrelevant.’ It is, however, clear from this decision 
that in order to make an action of this kind relevant, 
there must be very distinct averments of incapacity. 
‘“*Reference has already been made to the light in 
which, apart altogether from statute, wagers are 
viewed by the law of Scotland. They are deemed too 
trifling to engage the attention of a court; or, in legal 
language, a wager is sponsio ludicra. As was remarked 
in the old case of Woodsworth v. Pettigrew (May 15, 
1799, M. 9524), ‘Courts of justice were instituted to 
enforce the rights of parties arising from serious trans- 
actions, and can pay no regard sponsionibus ludicris.’ 
But a gambling transaction has nevertheless formed 
(indirectly at least) the ground of a competent action. 
A good illustration of such an action is afforded by 
the case of Graham v. Pollok (Feb. 5, 1848, 10 D. 646). 
A certain dog having won in a coursing match, a dis- 








pute arose between its iominator and its owner, both 
claiming the stakes. The stakeholder raised an ac- 
tion of multiplepoinding, to which both were called. 
The competency of the action, arising as it did out of 
this sporting transaction, was questioned. The ma- 
jority of the judges decided in favor of the compe- 
tency, and repelled the plea of sponsio ludicra. But 
the ground upon which they did so is clear from the 
judgments. It by no means follows, says Lord Ful- 
lerton, ‘that after the prize is won, and the sponsio 
ludicra determined, competition regarding the prize 
may not arise involving questions of law properly 
within the province of the court.’ In this case the 
question was not which dog had won the match, or 
whether the match had been fairly proceeded with — 
with such questions the court could have nothing to 
do. But, as pointed out by Lord Jeffrey, the whole 
sporting question had been settled and the prize 
awarded, and the question to be decided was simply 
what individual had an interest by law and contract 
in what dog had won. There was in fact a question of 
patrimonial interest which it lay within the province 
of the court to dispose of. This case, taken with the 
more recent decision of Calder v. Stevens (July 20, 1871, 
9 Macph. 1074), would seem to establish, that while the 
court would not decide who had won a race or game, on 
the principle of sponsio ludicra, and would not sus- 
tain any gambling transaction because illegal, ques- 
tions relating to the right to stakes (always assuming 
that the game or contest was a legal one) may form the 
ground of competent actions. In Calder’s case, the 
action was raised to enforce payment of the stakes at 
a racing meeting. The Lord Justice Clerk, in giving 
judgment, after pointing out that a horse-race is not un- 
lawful, and noticing the distinction of the civil law be- 
tween games of chance and the certamina de virtute, 
remarks, ‘ While, therefore, our courts would proba- 
bly refuse to decide who was victor in such a game, or 
who gained an archery or rifle prize, still, if the con- 
test was lawful in itself, and no such question unsuited 
to a court of law arose, there is no principle on which 
they should refuse to decide a purely patrimonial 
question arising out of it. If the holder of the Elcho 
Challenge Shield refused to deliver it to the acknowl- 
edged winner, I do not suppose we should hesitate to 
do justice in such a case; and the case of Graham 
about the prize at the coursing match is an illustration 
of the distinction. For in all these cases, and many 
more which might be suggested, the contest or sport 
itself was lawful, although gambling on its issue was 
illegal.’ 

“It is instructive to compare these cases, in which 
action was sustained, with that of O’Connell v. Russel 
(Nov. 25, 1864, 3 Macph. 89), in which it was refused as 
incompetent. In that case the action was, as in the 
others, for the recovery of stakes. But it was upon 
the ground of unfair conduct upon the part of the 
winning jockey. The pursuer, indeed, contended that 
his action was grounded on the contract of deposit 
with the defender as stakeholder, who was no party 
to the wager. From the circumstances, however, of 
the case, it was impossible for the court to decide it 
without assuming the position of umpires, and deter- 
mining upon the evidence who won the race. 

“ By the 18th section of the act 8 & 9 Vict., c. 109, 
which declares that all gaming contracts are null, and 
that no sum staked upon a wager can be recovered in 
a court of law, an exception is made in favor of sub- 
scriptions toward ‘any plate, prize, or sum of money, 
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to be awarded to the winner or winners of any lawful 
game, sport, pastime or exercise.’ But the Scotch 
cases have not proceeded upon this statute; on the 
contrary, there have been repeated doubts expressed 
from the bench as to whether it extends to Scot- 
land. 

**In England there has not been the same reluctance 
to deal with wagers in courts of justice, or at all events 
they have not in that country adopted the general 
principle that the settlement of such disputes is un- 
worthy of these tribunals. Of course the common 
law has been altered by the statute just referred to. 
But in order to diminish the number of cases of this 
sort prior to the act 8 & 9 Vict., certain classes of 
wagers had been entirely discountenanced as being 
contra bonos mores. Thus, in the famous case of Da 
Costa v. Jones, 2 Cowper, 729, action was refused upon 
a bet laid between two persons upon the sex of a third, 
on the ground that such a wager led to an indecent 
inquiry. Lord Mansfield, in giving judgment in that 
case, remarked, ‘ Whether it would not have been bet- 
ter policy to have treated all wagers originally as 
gaming contracts, and so have held them void, is now 
too late to discuss. They have too long and too often 
been held good and valid contracts. But, notwith- 
standing they have been so generally entertained, there 
must be a variety of instances where the voluntary 
act of two indifferent parties, by laying a wager, shall 
not be permitted to form a ground for an action or a 
judicial proceeding in a court of justice.’ 

“There are accordingly a curious and not very con- 
sistent set of decisions relating to wagers in the law of 
England. Lord Campbell has observed, ‘I regret to 
say that we are bound to consider the common law of 
England to be that an action may be maintained upon 
a wager, although the parties had no previous inter- 
est in the question on which it is laid, if it be not 
against the interests or feelings of third persons, and 
does not lead to indecent evidence, and is not contrary 
to public policy. I look with concern and almost 
with shame on the subterfuges and contrivances and 
evasions to which judges in England long resorted, 
in struggling against this rule, and I rejoice that it is 
at last constitutionally abrogated by the legislature. 
Thackoorseydass v. Dhondmull, 6M. P. C. C. 300. Not 
only were immoral and indecent wagers invalid, but 
also those which the judges chose to consider as op- 
posed to public policy. Hence wagers between voters 
as to the result of the election were found to be illegal, 
as contrary to the foundations of the Constitution, 
and tending to encourage bribery and corruption. 
Allen v. Hearn, 1 T. R. 36. So also was a wager upon 
the probability of the assassination of the Great Na- 
poleon, being considered at once immoral and contrary 
to good policy. Gilbert v. Sykes, 16 East, 150. Upon 
the same principle, wagers respecting the amount of 
any branch of the public revenues, or of the result of a 
criminal trial, have been treated as illegal. 

In the case of Foulds v. Thomson, 19 D. 808, an at- 
tempt was made to escape from liabilities incurred to 
a stockbroker upon the ground that the transactions in 
which he and his principal had been engaged consti- 
tuted gaming and wagering in the sense of 8 & 9 Vict. 
This case raised the question whether the common 
speculations on rises and falls in the market are gam- 
bling transactions. To all appearance there is in such 
cases a purchase and transfer of stock, while in reality 
the parties are taking the chance of the rise or fall in 
the market, and contracting for the differences. It 





was held in the Sheriff Court that such transactions 
were wagers—but that as they were only null and 
void, not illegal, the broker who had given his profes- 
sional assistance was entitled to remuneration. But 
the Court of Session, without deciding what the claim 
of the broker would be if dealings in which he had 
been engaged had been null and void, held that they 
were not, not being wagers or belonging to the class of 
transactions struck at by the act in question. ‘The 
question,’ says Lord Murray, ‘before us is —is there 
any thing like gaming or wagering in the transactions 
complained of? In all gaming, one party wins and the 
other loses, all cannot gain; but here so much stock is 
bought —it rises. A. has sold, B. has bought through 
a broker. A. may have sold at a higher price than he 
paid. B. may in turn do likewise, in which case all 
might be gainers. This cannot be gaming. I am far 
from saying they are engaged in a laudable pursuit. 
But all the parties might equally lose. I cannot assim- 
ilate this to the nature of gaming or wagering, to con- 
stitute which there must be two parties, one of whom 
must lose.’ 

“As in many cases of gambling debts—bills and 
bonds have been granted which have afterward in the 
hands of indorsees given rise to litigation; the ques- 
tion as to how far a bona fide indorsee is to be preju- 
diced by the invalid consideration for which his bill 
was given has more than once been raised. In the case 
of Stewart v. Hislop (February 18, 1741, M. 9510), it was 
found not competent to prove by witnesses that the 
bill charged on was accepted for money lost at game 
agaiust an indorsee for an onerous cause, who was not 
privy to the wrong. The same doctrine was given 
effect to in the case of Neilson v. Bruce (January 25, 
1740, M. 9507). Yet the words of the act of Anne are 
very distinct, providing that notes, bills, etc., for gam- 
ing debts ‘shall be utterly void, frustrate and of none 
effect, to all intents and purposes whatsoever.’ A dif- 
ferent view of this statute had moreover been taken iu 
England, as is shown by an opinion of Lord Mansfield 
(2 Douglas, 636), when he says, ‘The law is settled that 
a holder coming fairly by a bill or note has nothing to 
do with the transaction between the original parties, 
unless perhaps in the single case (which is a hard one, 
but has been determined) of a bond for money won at 
play.’ It was probably the reasonable desire to secure 
a uniform practice in the administration of the statute 
in both countries which led the Court of Session 
in the unreported case of White’s Trustees v. John- 
ston’s Trustees (January 22, 1819), to find that the ob- 
jection of having been granted for a game debt applied 
to bonds in the hands of an onerous assignee. In the 
subsequent case of Elliot (Nov. 24, 1826, 5 Shaw, 40), 
they passed a bill of suspension of a charge given by 
the indorsee of a bill granted for a gaming debt; and 
in the case of Hamilton v. Russel (May 18, 1832, 10 
Shaw, 549), Lord Cringletie observed, ‘I think such a 
bill is just a piece of waste paper.’ The case of White’s 
trustees, already referred to, came before the court 
again (May 28, 1828, 6 Shaw, 818) in a question between 
the assignee (who had failed to recover any thing from 
the debtor under the bonds), and the assignor, from 
whom he sought repayment of the money which he 
had given for them. The latter, taking advantage of 
the new construction put upon the act of Anne by the 
Scotch court, plead that his assignation being uull, he 
was freed from any liability to repay. But the court, 
upon the assumption that the assignee was in bona fide, 
rejected this view without any hesitation. ‘When a 
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party,’ says Lord Glenlee,’ ‘knowing a document of 
debt not to be due and exigible from the grantor, gets 
money from an innocent party by assigning it, he must 
necessarily be bound to repay.’ The Lord Justice 
Clerk said, ‘I am clear upon the principle that, if it 
could be held that a person getting the bond, perhaps 
upon the very night when the gambling takes place, 
might go to a third party, innocent of the gambling 
transaction, and get money for the documents of debt, 
and when repetition is asked might get out of it in 
this way, it would be an absolute solecism.’ By 5&6 
William IV, c. 41, bills, notes, and mortgages in the 
hands of purchasers for value are not void, but only 
held as for an illegal consideration; and if on such in- 
struments the grantor or maker has paid the money to 
the holder, he may recover it as money paid to the 
original payee, as on an illegal consideration.” 


———_>———_—_— 
RECENT ENGLISH DECISIONS. 


[Abstract of the Law Reports for July.] 
ARBITRATION. 


Mistake of law: application to send back award: com- 
pulsory reference.—An award will not be sent back to 
the arbitrator on the ground that he has made a mis- 
take in the legal principle upon which his award is 
based, except where the arbitrator himself admits the 
mistake. Dinn v. Blake, L. R., 10 C. P. 388. 


BANKER. 


Treasurer to guardians: banker and customer : forged 
indorsement : negligence in drawing cheques.—The de- 
fendant, the salaried manager of a bank, was appointed 
treasurer to guardians of the poor under the Poor Law 
Consolidated Order. A treasurer’s account between 
him and the guardians was duly kept according to the 
poor law orders; moneys were from time to time paid 
into the bank of which he was mauager to the account 
of the guardians, and orders signed by the guardians 
in conformity with the orders were cashed like cheques 
payable to order. The defendant received no salary 
or remuneration, and the guardians received interest 
on their balance when it exceeded £3,000. A person in 
the service of the clerk to the guardians, who was em- 
ployed to fill up the orders for signature by them, drew 
a number of orders in such a way that the amounts for 
which they were drawn could be increased by the 
insertion of words and figures in the blank spaces; and 
after signature of the orders, he increased the amounts 
accordingly. He also forged indorsements to orders so 
increased in amount, and to others not so increased, 
and obtained payment of them at the bank. Ona case 
stated by an arbitrator in an action brought by the 
guardians against the defendant for the amount of the 
orders so paid, it was found as a fact that the payment 
by the treasurer’s clerks of the excess was due solely 
to the fact that they were misled by want of proper 
caution on the part of the plaintiffs and their clerk in 
signing the orders fraudulently prepared for their sig- 
nature. Held, first, that the negligent drawing of the 
orders disentitled the plaintiffs to complain of the pay- 
ment of the excess; secondly, that as to the payment 
on forged indorsements the account at the bank was in 
effect the plaintiffs’ account; that the bank was pro- 
tected by 16 & 17 Vict. c. 59, s. 19; and that as by the 
act and direction of the plaintiffs the only receipt of 
moneys on their behalf was a receipt by the bank, the 
defendant was not chargeable in any other way than 
as the bank was chargeable; and further, that if the 





account at the bank were regarded as the defendant’s 

account, still being so kept by the order of the plain- 

tiffs, they could not make any claim against him which 

he could not enforce against the bank. The Guardians 

of Halifax Union v. Wheelwright, L. R., 10 Ex. 183. 
CARRIER. 

Railway company: warehousemen: advice-note: We 
hold ‘not as common carriers but as warehousemen, 
at owner's sole risk, and subject to usual warehouse 
charges.’’—The plaintiff was consignee of some flax sent 
by the defendant’s railway to N. station. On its ar- 
rival at N. station, defendants sent to plaintiff an 
advice-note of its arrival, requiring him to remove 
it, and stating that they, defendants, would hold it 
“not as common carriers but as warehousemen, at 
owner's sole risk, and subject to the usual warehouse 
charges.”’ Soon after the receipt of this notice, the 
plaintiff went to the station and removed two tons of 
the flax, but left the rest at the station for more than 
two mouths. There were no warehouses at the station, 
and the flax remained on open ground insufficiently 
covered, and became damaged by wet. In an action 
for the damage it was admitted that, if the defendants 
were bound to take reasonable care of the flax, they 
had not done so. Held, that, treating the advice-note 
acquiesced in by the plaintiff as a contract, the terms 
of it, taken altogether, did not exempt the defendants 
from liability for negligence to the extent that they 
would be liable as warehousemen or bailees for hire; 
aud that they were therefore liable for the damage. 
Mitchell v. Lancashire and Yorkshire Railway Com- 
pany, L. R., 10 Q. B. 256. 

CONTRACT BY CORPORATION. 

Contract: corporation: seal: interest in land: statute 
of frauds, s. 4.—The defendants, a municipal corpora- 
tion, were possessed of a dock of which they allowed 
the use to ships needing repairs, under certain printed 
regulations. The plaintiff entered into a parol agree- 
ment with the defendants for the use of the dock, 
upon the terms of such regulations. By these regula- 
tions it was provided that the dock should be “let ”’ to 
parties requiring the same for the repair of vessels at 
such rates as the council of the borough should from 
time to time sanction, and that vessels entered in a 
book kept by the borough treasurer should be allowed 
to enter the dock, as far as possible, according to the 
order of entry in the book. The regulations contained 
provisions that the defendants should be entitled to 
detain the vessel in the dock until the dockage was 
paid, that the corporation foreman should open and 
shut the dock gates, and various other provisions tend- 
ing to show that the defendants intended to retain 
possession of and control over the dock while in use by 
vessels. The defendants did not admit the plaintiff's 
vessel into the dock in her turn. Held, in an action 
for breach of contract by the plaintiff against the de- 
fendants, that the contract was not for an interest in 
land within the fourth section of the Statute of Frauds, 
and therefore need not be in writing; and, secondly, 
that the contract need not be under the seal of the cor- 
poration. Wells v. Mayor, etc., of Kingston-upon-Hull, 


L. R., 10 C. P. 402. 
FOREIGN LAW. 


Action against one of several joint contractors: lex loci 
fori: procedure.—To an action against a single defend- 
ant, for a breach of an agreement to build a vessel en- 
tered into between the plaintiffs and C. & Co., the de- 
fendant pleaded that there was a trading partnership 
or firm domiciled and carrying on business in Scotland 
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by the name of C. & Co., and that the agreement was 
an agreement made in Scotland by the plaintiffs with 
the firm, and was to be performed wholly in Scotland 
without the jurisdiction of the English courts, and 
within the jurisdiction of the Scotch courts and by 
the law of Scotland the firm was and is a distinct per- 
son from any or the whole of the individual members 
of whom it consists, and of whom the defendant is 
one; and the firm, by the law of Scotland, is capable 
of maintaining the relation of debtor and creditor sep- 
arate and distinct from the obligations of the partners 
as individuals, and can hold property, and has the ca- 
pacity of suing and being sued as such separate person 
by the name of C. & Co. ; that the agreement was made 
by the firm as such separate person and not jointly and 
severally by the individual members thereof; that at 
the date of the agreement the firm consisted of certain 
individual members, who are all domiciled in Scot- 
land; and that by the law of Scotland the defendant 
was, asa partner in C. & Co. in the making of the 
agreement, liable to the plaintiffs for the satisfaction 
of any judgment which might be obtained against the 
firm or the whole of the individual partners jointly for 
any breaches of the agreement, and it is a condition 
precedent to any individual liability attaching to the 
defendant as an individual member of the firm in 
respect of the agreement that the firm, as such person, 
or the whole individual partners jointly, should first 
have been sued and that judgment should have been 
recovered against the firm or the whole of the partners 
jointly, and that the plaintiffs have not sued the firm 
of C. & Co. nor the whole of the partners jointly, nor 
recovered judgment against it or them. Held, on de- 
murrer, that the matters stated in the plea were mat- 
ters of procedure, and that the plea was therefore bad. 
Bullock v. Caird, L. R., 10 Q. B. 276. 


a 
OBITUARY. 


Horace BINNEY. 


HE Hon. Horace Binney, the oldest member of the 
bar of Philadelphia, died in that city on Thursday 
week, at the age of ninety-seven. The Tribune gives 
the following biographical sketch of the deceased: 
“Mr. Binney was the son of Dr. Binney, who served 
as a surgeon in the Revolutionary army. He was born 
in Philadelphia on the 4th of January, 1780, and re- 
ceived his education at Harvard University, which he 
entered when quite young, graduating in 1797, at the 
early age of seventeen. His college course was full of 
promise, and at its close he divided the first honors 
with the late Judge White, of Salem, Mass. Living to 
such an advanced age as he did, he long survived every 
one of his classmates; and on the death, in July, 1872, 
of the venerable Samuel Thatcher, of the class of 1793, 
at the age of ninety-eight, he became the oldest living 
graduate of Harvard. On leaving college, he entered 
upon the study of the law in the office of Jared Inger- 
soll, and, after three years’ study, was admitted to the 
bar in the year 1800, before he had attained his major- 
ity. Mr. Binney devoted himself with remarkable 


assiduity to the hard work of his calling, and having 
once, through the kindness and judgment of Chief 
Justice Tilghman, secured a foothold in the courts, in 
a few years he attained a high rank in his profession, 
and stood thenceforward at the head of the bar of 
Philadelphia, with such men as John Sergeant, Charles 
Chauncey, and others of equal eminence and learning. 





He took a leading part in nearly all the most important 
cases which were argued in those days before the 
higher courts of the State, and frequently appeared 
before the bar of the Supreme Court of the United 
States as counsel in cases involving great interests. 
Several times he was tendered a position on the bench, 
but invariably declined such honors, preferring the 
active and more congenial duties of his profession. In 
1843, he made his last appearance in court, in the case 
of Vidal v. The Mayor of Philadelphia, before the Su- 
preme Court of the United States. Mr. Binney’s ar- 
gument in this case was the crowning effort of his life, 
and has attained a wide celebrity. The issue involved 
was the validity of the will of Stephen Girard, making 
such large bequests to the city of Philadelphia for the 
establishment of the college for orphans which bears 
his name. Mr. Binney’s argument in faver of the va- 
lidity of the will was an exhaustive and unanswerable 
one. It is often cited as unquestioned authority on 
questions involving the law of charitable uses by the 
bench, as well as by the bar, throughout the United 
States, and has been referred to in terms of the highest 
commendation by eminent English jurists. At the 
time of his retirement from the active duties of his 
profession, Mr. Binney was already well advanced in 
years, being sixty-three years of age. His retirement 
was the occasion of universal regret. His thorough 
and varied culture, joined to a large experience and 
unerring judgment, and an enviable reputation for the 
strictest integrity, had secured for him a position of 
authority and influence at the bar which was second 
to none in the country. Mr. Binney’s last appearance 
before his professional brethren occurred in November, 
1852, on the occasion of the death of the Hon. John 
Sergeant, upon whose brilliant career as a lawyer and 
unsullied character as a man he delivered an eloquent 
and pathetic eulogy. 

** Although Mr. Binney devoted to the law the greater 
portion of his time and energy during the active years 
of his life, he took a prominent part in politics, enter- 
ing into the party strife of the State as early as 1806, 
when he was elected a member of the legislature. One 
term sufficed, and he declined a re-election. With the 
advent of General Jackson in the presidential chair, he 
entered upon the broader field of national politics, and 
was elected a member of Congress from Philadelphia 
in 1832, as an opponent of the democratic administra- 
tion. His ability and eloquence secured him a place 
on the committee on ways and means, and a leading 
position in the House. A brilliant political career was 
undoubtedly open before him, but he served from 1833 
to 1835 only, and declined re-election. About this 
period he also figured conspicuously in connection 
with the old United States Bank, as a director of 
which he served for many years, and when the affairs 
of this vexatious institution were finally wound up, he 
was one of the trustees to whom the task was intrusted. 
He became interested, also, in the anti-slavery agita- 
tion at an early date, and took a prominent and hercic 
part in the first stages of the conflict, when it required 
no small amount of courage and a high sense of justice 
to induce a man of his standing to espouse the cause 
of humanity. 

Mr. Binney’s life was not so monopolized by profes- 
sional and other public duties as to debar him from 
devoting some portion of his time to literary pursuits. 
His most important published work was his ‘‘ Reports 
of Cases in the Supreme Court of Pennsylvania,’ in 
six volumes. They covered the period from 1799 to 
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1814, their publication being commenced in 1809, and 
completed in 1815. These reports have always been 
esteemed models of their kind. His celebrated argu- 
ment in the Vidal case, referred to above, was pub- 
lished in an octavo volume in 1844. Among other of 
his more important writings given to the public ina 
permanent form, were his eulogiums on Chief Justice 
Tilghman (1827), and on Chief Justice Marshall (1836) ; 
“An Inquiry into the Formation of Washington’s Fare- 
well Address "’ (1859), and ‘‘ The Leaders of the Old Bar 
of Philadelphia” (1859). This last work was one of no 
great pretensions, covering, as it did, but 120 octavo 
pages, and including sketches of the professional 
career and character of only three persons, Lewis, 
Tilghman and Ingersoll, whose pupil the author had 
been; but it was written in a charming style, and per- 
vaded by such a clear and appreciative spirit, that it 
must be ranked as one of the most entertaining books 
of the class to which it belongs. 

In addition to the foregoing details of Mr. Binney’s 
career, the Philadelphia Telegraph says: ‘‘The death 
of such a man as Horace Binney naturally and prop- 
erly leads us to contrast the present with the past, to 
recall the brillancy, culture and integrity of the old 
bar of Philadelphia, at the head of which he stood, and 
to lament the quite perceptible degeneracy which the 
elective system has unquestionably aided in bringing 
about. The years allotted to Horace Binney were 
extended so far beyond the three score and ten which 
fall to the ordinary lot of man, that his death is not a 
matter of surprise, although it is not the less to be 
lamented, both by the profession and the community 
at large. His personal character was so high, his 
learning so thorough, his experience so varied, his 
services so eminent, and his identification with the 
best interests of our city so close, that his death, even 
at such an advanced age, will be robbed of none of its 
causes for regret. It will not be forgotten that Horace 
Binney, jr., whose career asa lawyer and a man almost 
rivaled that of his father, died in February, 1870, at 
the age of 62. 


——_>—__—_— 


CORRESPONDENCE. 


LEGAL CURIOSITIES AND ANECDOTES ABOUT OLD 
LAWYERS. 


MANLIvs, August, 1875. 
To the Editor of the Albany Law Journal: 


Srr— On a visit made to Judge Egbert Benson, the 
first attorney-general of the State of New York, in 
September, 1832 (the year previous to his death), many 
interesting facts were communicated to me, by this 
remarkable man, of which I made a note at the time. 
Although then eighty-seven years old, his mind was 
as vigorous and clear, and his remarkable memory as 
tenacious as ever. Among the facts then communi- 
cated to me by him, were these: That previous to. the 
revolution, the argument of law questions, such as 
demurrers, etc., in the Supreme Court, were conducted 
in writing, and that the practice of having only the 
points in writing with oral arguments, in such cases, 
was introduced by Alexander Hamilton, whose im- 
mense business did not leave him time to write out 
his numerous arguments; and, it might be added, from 
the character of his mind that he was averse to the 
drudgery. 

I have found, as I think, strong corroboration of the 
accuracy of Judge Benson’s statements, about which 





there could scarcely be a doubt, in the numerous writ- 
ten arguments found by me among the old law papers 
of my father, the late Peter Van Schaack, LL. D., of 
Kinderhook. Some of these old papers, as there is 
reason to believe, were among the manuscripts left by 
Chief Justice Horsmanden, of the Supreme Court, 
who died in office in 1778. 

As a legal curiosity, I will here give the conclusion 
of one of these written arguments, made in 1765, by 
John Morin Scott. This gentleman was a public man 
of considerable note in the province of New York in 
our pre-revolutionary annals. He was an eminent 
lawyer, a general in the revolution, and the first secre- 
tary of the State of New York: 

‘Upon the whole, therefore, I humbly conceive, that 
it must appear to the court, either that the crown had 
no authority to lay the embargo in question, or, that 
having such authority, the embargo was not actually 
laid; or, if it was, that the bond does not pursue it; or, 
if it does pursue it, that it was exacted without color 
of law and must be void—and therefore I shall con- 
clude by praying judgment for the defendant. 

** April 13, 1765. JNO. MORIN Scort.”’ 


Chancellor Kent studied law with Judge Benson. 
In a letter written from New York in 1789, by Benson 
to his friend Peter Van Schaack, he thus speaks of his 
former student: “I have taken a liberty which I am 
persuaded you will excuse. Your volumes of Adams 
on Government I have sent to Poughkeepsie to Mr. 
Kent, and have told him he might read them, and then, 
by a safe conveyance, forward them to you. I have 
frequently given you his character, and he cannot 
afford to buy books.” 

A characteristic anecdote about Kent, after he had 
become the great chancellor of this State, and when 
his office and study were filled from floor to ceiling 
with the large and valuable collection of law and mis- 
cellaneous books, of which he had then become the 
absolute owner, is given in a letter, written in 1819, by 
the late Judge James J. Roosevelt to Doctor Van 
Schaack, who was great uncle to Roosevelt, and the 
latter was also one of about one hundred young men 
who had pursued a portion of their law studies with 
Mr. Van Schaack at Kinderhook. ‘‘I have just been 
initiated,”” wrote Roosevelt, ‘‘into the mysteries of 
chancery practice, and am no longer a simple attorney 
at law. The latter title has become so trite of late 
that I can assure you I feel no small satisfaction in the 
addition of a solicitorship. I had made a most formid- 
able preparation for this auxious event — had studied 
Blake, Mitford, Harrison, Cooper and Fonblanqué, 
read the decisions of Lord Redesdale, and the lumin- 
ous opinions of his fac-simile, Chancellor Kent, be- 
fore whom my equity acquirements were to be tested. 
When, lo! having punctually attended at the ap- 
pointed hour, his honor, to my utter astonishment, 
and I may, perhaps, say mortification (for I had se- 
cretly indulged the hope of making a fine figure), sim- 
ply asked me whether I had read this book and that 
book and the other book; and then, turning abruptly, 
according to his usual fashion, said: ‘Mr. Register, I 
admit the gentleman.’ Thinks I to myself, as I took 
up my march from the court room, although his honor 
may be a very learned chancellor, this is not the way 
to make very learned solicitors.”’ 

In a letter written to Mr. Van Schaack, in 1789, by 
Ambrose Spencer, then a young lawyer, the writer 
says: “I find it clearly laid down, that for the misdi- 
rection of a judge a new trial may be had.” 
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To a modern lawyer to whom the subject of new 
trials is so familiar, the discovery referred to in the 
foregoing extract becomes amusing, and not a little 
interesting from its having been made by one who 
soon after became one of the brightest luminaries of 
the judicial bench.” 

Sixty years ago Martin Van Buren was associated 
with Peter Van Schaack as counsel in a very import- 
ant and intricate land suit. In the course of their 
correspondence Mr. Van Buren thus refers to one of 
the arbitrators to whom the matter had been referred, 
and who had given an unfavorable opinion in the case: 
“He may be a very good lawyer in New Jersey, and 
tolerably well understand an insurance case, but rely 
upon it, my dear sir, that he has no better conception 
of the merits of our cause than my old shoe.”’ 

H. C. Van SCHAACK. 


CUMULATIVE SENTENCES. 
August 10, 1875. 
To the Editor of the Albany Law Journal: 

DEAR Str—In casually turning over the leaves of 
my common place-book, a day or two since, I came 
across the following note. As authorities in the Tweed 
case are being eagerly sought after, it may be of inter- 
est to add this contribution to the search. It isa 
quotation: 

“ A defendant, being convicted of two misdemeanors, 
may at the same time be sentenced to two periods of 
imprisonment, the second to commence after the ex- 
piration of the first.’’ Willer’s Case, decided by Lords 
Camden and Mansfield ; see Campbell’s Lives of Chanc., 
vol. 5, page 241. 


Respectfully, . B.S. 


——_—_¢————— 


NOTES. 


) R. JUSTICE JOSEPH P. BRADLEY >of the United 

States Supreme Court is the guest of Daniel Dodd, 
at Monmouth Beach.—M. Jalabert, senior professor 
of law at Nancy, succeeds M. Athanase Coquerel, as 
leader of the French Liberal Protestants.——It is stated 
that Mr. A. G. Browne, Jr., the late reporter of the 
Supreme Court of Massachusetts, has resigned his posi- 
tion as editor of the New York Evening Post.—The 
Hon. Joel Parker, a jurist of some note, and formerly 
a professor in the Harvard Law School, died in Cam- 
bridge on Tuesday last. 


The following rather blunt but wholesome advice 
was given, if the Cowrier-Journal is to be believed, by 
Judge Underwood, of Georgia, to four young men who 
had just passed an examination in his court: ‘“‘ Young 
gentlemen, I want to say a thing ortwo to you. You 
have passed as good an examination as usual, per- 
haps better, but you don’t know any thing. Like 
those young fellows just back from their graduation 
college, you think you know a great deal. That is a 
great mistake. If you ever get to be of any account, 
you will be surprised at your present ignorance. 
Don’t be too big for your breeches. Go round to the 
justices’ court. Try to learn something. Don’t be 


afraid. Set off upon a high key. You will no doubt 
speak a great deal of nonsense, but you will have one 
consolation—nobody will know it. The great mass of 
mankind take sound for sense. 
your case — pitch in. 


Never mind about 
You are about as apt to win as 





to lose. Don’t be ashamed of the wise-looking justice. 
He don’t know athing. He is a dead-beat on knowl- 
edge. Stand to your rack, fodder or no fodder, and 
you will see daylight after awhile. The community 
generally supposes that you will be rascals. ‘There is 
no absolute necessity that you should. You may be 
smart without being tricky. Lawyers ought to be 
gentlemen. Some of them don’t come up to the 
standard and are a disgrace to the fraternity. They 
know more than any other race generally, and not 
much in particular. They don’t know any thing about 
sandstones, carboniferous periods and ancient land- 
animals known as fossils. Men that make out they 
know a great deal on these subjects don’t know 
much. They are humbugs—superb humbugs. They 
are ancient land-animals themselves, and will ulti- 
mately be fossils. You are dismissed with the sincere 
hope of the court that you will not make asses of your- 
selves.”’ 


The following “verses for an album” are not with- 
out a certain sort of humor which may relieve a little 
the monotony of dry law notes in these mid-summer 
days: 

’Tis human to err, I know, 

And I've heard of the nods of Homer, 
But to call me fallible—O 

That is an absurd misnomer! 
For I never nod, not I, ’pon honor, 
Inod? Go to, I’m Charles O’Conor. 


The rest of the bar, ’tis true, 

In its want of wisdom feels, 
That a decent respect is due 

To the voice of the Court of Appeals. 
But my court of last resort, ‘pon honor, 
Of first and last, is Charles O’Conor. 


My brethren everywhere — 
Weak men and sore deluded — 
By what the court declare 
In honor feel concluded. 
But I, the head of the bar, ’pon honor, 
I’m only concluded by Charles O’Conor. 


If the bench would avoid rebuff, 
Let ’em always manage to fix it 
To sneeze when I take snuff 
And follow my ipse dixit ; 
So shall they acquit themselves with honor, 
And gain the affirmance of Charles O’Conor. 


"Tis an ancient silly saw, 
Who wrote it deserved the rod, 
Which tells, in speaking of Law, 
That “ its seat is the bosom of God.” 
Its seat — and I say it upon my honor— 
Is found in the bosom of Charles O’Conor. 


With me the profession will die, 
Who denies it utters a whopper, 
And the Court that's against me — ah why 
Willi our Judges have motives improper 
I’m never improper, not I, ’pon honor, 
I’m proper, and modest : 
Yours, 


CHARLES O’CONOR. 


A correspondent sends us the following extract from 
Don Quixote (chap. 42. part second), and suggests that 
the old knight’s advice to his friend, Sancho, is worthy 
of remembrance to-day: ‘‘ Be not under the dominion 
of thine own will; it is the vice of the ignorant, who 
vainly presume on their own understanding. Let the 








128 


THE ALBANY LAW JOURNAL. 














tears of the poor find more compassion, but not more 
justice, from thee than the applications of the wealthy. 
Be equally solicitous to sift out the truth amidst the 
presents and promises of the rich, and the sighs and 
entreaties of the poor. Whenever equity may justly 
temper the rigor of the law, let not the whole force of 
it bear upon the delinquent; for it is better that a 
judge should lean on the side of compassion than se- 
verity. If, perchance, the scales of justice be not cor- 
rectly balanced, let the error be imputed to pity, not 
to gold. If, perchance, the cause of thine enemy come 
before thee, forget thy injuries, and think only on the 
merits of the case. Let not private affection blend 
thee in another man’s cause, for the errors thou shalt 
thereby commit are often without remedy, and at the 
expense both of thy reputation and fortune. Whena 
beautiful woman comes before thee to demand justice, 
consider maturely the nature of her claim, without 
regarding either her woes or her sighs, unless thou 
wouldst expose thy judgment to the danger of being 
lost in the one, and thy integrity in the other. Revile 
not with words him whom thou hast to correct with 
deeds. The punishment which the unhappy wretch is 
doomed to suffer is sufficient, without the addition of 
abusive language. When the criminal stands before 
thee, recollect the frail and deformed nature of man, 
and as much as thou canst, without injustice to the suf- 
fering party, show pity and clemency; for though the 
attributes of God are all equally adorable, yet his 
mercy is more shining and attractive in our eyes than 
his justice.” 


A correspondent sends the following analysis of the 
cases reported in full in 57 N. Y. Reports (Commis- 
sion of Appeals): 


Cases reported in full...........ccceeeecececceeeees 66 
In which there was division................0.e0000 19 
In which one or more dissenting opinions.......... 15 
Dissenting opinions by Dwight, C.................. 6 

“ = BE Wiseccssnceccacisenense 5 

e “ SI, CL cvccsnceceancee 4 

% sa PEN, Gascceccccscosenss 1 
OD, nc acedbdes edhe seasenseseussesecesccece 35 
Rn snk 6sntdanbnckeones eben sete nsesssccessaesce 30 
Bs ddccccccsscccce eneeaes 65466500 nd4s deabenee 1 

Votes against majority: 

BARR, Dac ccccccoccece RSddSEARARC ROD eCEREeREseeneuss 8 
Dwight, C......... senesecescce Tere Te Terr errr TTT 6 
Reynolds, C.......... eeaesbddawtespensduinrseivnccs 6 
Lott, C. C........ PLEPRTReecdsdandeceeesiedscecceoene 4 
Gs Gaccccccccescs Cane Sberenesedecesecedeoneoses 3 
Johnson, C.....-00 e000 $6bbh60n00seseneneesceentese 3 


The Solicitors’ Journal, speaking of the clamor made 
because Mr. Justice Brett did not, in addition to the 
imprisonment, impose hard labor on Colonel Baker, 
makes the following very sensible comments: ‘Surely 
at this time of day it cannot be necessary to repeat 
such an elementary rule as that the same nominal 
punishment is not always the same real punishment. 
Some individuals, as Bentham phrased it, by reason of 
their education, family connections and condition in 
the world, present a greater surface for punishment to 
actupon. Rossi, in his Traité de Droit Pénal, besides 
dividing the sanction pénale into mal direct and mal 
indirect, subdivides the former into two braiuches: (1) 
the bodily suffering inflicted, and (2) the consequences 








of the sentence on the culprit —such, for instance, as 
infamy, interruption to business, change of habit, 
etc. Now it is obvious that in both these branches 
many degrees may exist. Hard labor, which to the 
dock laborer is merely irksome, to the habitué of Lon- 
don clubs would, as Mr. Justice Brett truly said, be 
simply torture. Loss of reputation and deprivation 
of luxuries are no penalties to men who have no repu- 
tation to lose and no luxuries to give up; to others, 
they may be the bitterest ingredients of the sentence. 
The reason for giving the judge a discretion as to the 
term of imprisonment, and whether it shall or shall 
not include hard labor, is to enable him to adapt the 
punishment to the varying circumstances in life of 
criminals, and it would be well if every judge per- 
formed this function with so much discrimination as 
did Mr. Justice Brett in the recent case. 


Appropos of the O’Connell centennial, a foreign cor- 
respondent tells the following anecdote illustrative of 
his acumen: ‘O'Connell was defending a prisoner 
who was being tried for a murder committed in the 
vicinity of Cork. The principal part of the evidence 
was strongly against the prisoner, and one corrobora- 
tive circumstance mentioned was that the prisoner's 
hat had been found near the place where the murder 
had been committed. A certain witness swore posi- 
tively that the hat produced was the one which was 
found, and that it belonged tothe prisoner, whose name 
was James. ‘ By virtue of your oath,’ said O’Connell, 
‘are you positive that this is the same hat?’ ‘ Yes,’ 
was the reply. ‘Did you examine it carefully before 
you swore in your information that it was the pris- 
oner’s?’ ‘Yes.’ ‘Now, let me see,’ said O'Connell, 
as he took up the hat and began to examine the inside 
of it with the greatest care and deliberation, and spelt 
aloud the name of ‘ James,’ slowly, thus: ‘ J-a-m-e-s.’ 
‘ Now, do you mean those letters were in the hat when 
you found it?’ demanded O’Connell.’ ‘I do,’ was the 
answer.’ ‘Did you see them there?’ ‘I did.’ ‘This 
is the same hat?" ‘It is.’ * Now, my lord,’ said O’Con- 
nell, holding the hat up to the bench, ‘ there is an end 
to this case; there is no name whatever inscribed in 
the hat.’ The result was the acquittal of the prisoner.’ 


The Independence Belge states that the United States 
government has presented a claim to the Belgian gov- 
ernment amounting to 31,000 francs, for expenses in- 
curred by the arrest and long detention of Carl Vogt, 
who assassinated the Chevalier de Bianco, in Brussels, 
four years ago, and who was recently delivered to the 
Belgian authorities. It is stated that steps have been 
taken by the Belgian government to liquidate the 
claims of the American government, and that the 
amount has been placed at the disposal of the American 
Legation at Brussels. It is estimated that the expenses 
of bringing this notorious assassin to justice will 
amount to 1,000,000 francs. ——An Italian commission, 
headed by Signor Mancini, will shortly visit England, 
to prosecute inquiries concerning the burial place of 
Albericus Gentilis, who was Regius Professor of Law 
at Oxford, and who has some claim to precedence over 
Grotius, as the founder of international law. An ad- 
dress has been drawn up by Signor Tabarrini, which 
will be promulgated on the re-opening of the Italian 
universities, setting forth Gentilis’ claims to the con- 
sideration of his country. 
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CURRENT TOPICS. 


S the vacancy in the Court of Appeals, occa- 
sioned by the death of Judge Grover, occurred 
less than three months prior to the next general 
election, it is to be filled by the Governor untii the 
81st of December, 1876. Who the appointee will 
be there is, of course, no means of knowing. The 
name of Charles O’Conor has been suggested by 
several prominent journals which feel aggrieved 
that the Court of Appeals did not decide the Tweed 
Case in accordance with their notions of law. 
While no one doubts the ability of Mr. O’Conor for 
the position, his appointment, under existing cir- 
cumstances, would be a gratuitous insult to the 
present members of the Court. We incline to the 
opinion that the position will be tendered to Mr. 
Samuel Hand of this city, and we call to mind no 
one better fitted for the position, or whose appoint- 
ment would give more general satisfaction. 


Mr. Justice Bockes, whose term of office as justice 
of the Supreme Court expires with the year, has 
issued a card, in which he states that, until within 
a few months, it was his intention to retire from 
official life at the close of his term; but that subse- 
quent circumstances led him to desire a renomi- 
nation. Having, however, ascertained that the 
accomplishment of this would be likely to involve 
a contest for delegates at primaries, he announces 
that he shall refrain from any effort to secure sueh 
representation. It seems to us that this conclusion 
is one of the very best evidences of the fitness of 
Judge Bockes for the bench, and a very strong 
argument in favor of his return to a position that he 
has so long and so ably filled. The politics of this 
State have become so corrupt, that when a politician 
is put upon the bench, no matter how irreproachable 
he may really be, or how well he may behave him- 
self, he is always looked upon with suspicion. The 
odors of the caucus and the convention cling to him. 
There has never been any such suspicion concerning 
Judge Bockes. In these years, when scarcely a 


judge, good or bad, has escaped the fierce license of 
the press, no reproach has come to him. His ability 
is conceded, lis integrity is above the breath of 
slander, his temperament adapts him to the bench. 


Vor. 12.— No. 9. 





Surely, we trust that the lawyers of the fourth dis- 
trict will see to it, that the fact that he declines to 
descend to the petty tricks of the office seeker shall 
not deprive him of the nomination. 





The decision of the House of Lords in Henderson 
v. Stevenson, which we print in another column, and 
to which we have heretofore alluded, is an import- 
ant authority on the question of the extent of the 
right of a passenger carrier to limit his liability by 
conditions on the ticket. The point directly pre- 
sented was this: ‘‘Is the mere fact of handing a 
ticket to an intending passenger, at the time that he 
pays his fare, sufficient to hold him so affected by 
every thing which is printed upon the back of it, 
that, even without seeing or knowing what is printed 
there, he is to be held to have contracted upon the 
terms indicated upon the back of the ticket.” The 
court held that it was not. Considerable stress 
seems to have been laid, especially by the Lerd 
Chancellor, upon the fact that the conditions were 
upon the back of the ticket, and not upon the face; 
but that seems to us to be drawing a rather fine 
distinction. 


Mr. Charles Read has another letter in Wednes- 
day’s Tribune, in relation to the copyrights of 
authors, in which he administers to Mr. Justice 
Yates, who delivered one of the opinions in Millar 
v. Taylor, 4 Burr. 2303, some rather vigorous, if not 
vehement, English sentences. It seems that Judge 
Yates denied the existence of copyright law in 
printed book before the reign of Queen Anne, and 
declared that such a claim would have been monop- 
oly, and for so doing Mr. Read pronounces him an 
“insane sophist,” a “ British pettifogger,” an “ equiv- 
ocating booby,” and many asimilar nomme de guerre. 
‘‘And this muddlehead, Yates,” he says, ‘‘ could look 
with his moon-calf’s eye at Roper v. Streater, yet call 
literary property in a man’s own printed composition, 
Monopoly, even when he saw Monopoly and Property 
cheek by jowl in a court of law —fighting each other 
as rival suitors—and the literary monopoly declar- 
ing its nature, its distinctive title ‘‘ Patent” and its 
root in Prerogative; and the literary property de- 
claring its nature, its distinctive title, Copyright, 
and its root in common law, so that, in Roper v. 
Streater, the plaintiff gives Yates the lie in the 
name of Property; and next the defendant gives 
him the lie in the name of Monopoly; and next the 
judges give him the lie in the name of the common 
law, when he calls copyright in printed books 
a monopoly contrary to the great laws of property. 
Did a thief ever utter at the bar so impudent and 
double a falsehood, the exact opposite of the truth, 
as is here repeated ten times by an advocate and 
eulogist of thieves, on the sacred judgment-seat?” 
Mr. Read’s language is stronger than his logic; his 
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dramatic effect than his legal conclusions. He is 
attempting to establish an author’s claim under the 
common law to copyright after publication, and he 
‘‘claims it from the judges at Washington,” should 
he “‘be driven to fight it in that form.” We are 
afraid he is discussing a case, the justice of which is 
one thing and the law another. And, further, we 
submit that he ought not, at this time, to set our 
American lawyers such a bad example of judicial 
re-christening; for it will not fail to be a source of 
universal regret if Mr. O’Conor should be led by it 
to call the Court of Appeals ‘‘insane sophists,” or 
if some other indiscreet person should feel himself 
thereby justified in calling Judge Tappen ‘‘a mud- 
dlehead.” 


The Western Jurist for this month contains an 
address or essay on ‘‘Woman’s Relation to Civil 
Government,” delivered at the recent graduation of 
the law class of the Iowa State University by Mrs. 
Annie Savery, LL. B. Mrs. Savery was good enough 
in the outset to announce her conclusion ‘‘ that the 
subordination of woman to man, in the early prim- 
itive condition of society, was not because of an 
unjust discrimination against the sex, but resulted 
from a law of necessity beyond man’s or woman’s 
control,” which announcement she thought would 
show that she was “ not one of those who charge man 
with being the author of all our woes.” “ Physical 
force,” she remarked, ‘‘was the first law-making 
power, and, through this, man became the first law- 
giver.” But Mrs. Savery saw in these later days 
the roseate blush of a brighter aurora for her down- 
trodden sex and for the world, and went on to say: 
“The college doors are open, the professions are 
ready to welcome her, and the republic enters upon 
the new century, re-enforced by a moral power 
which is to do more for human government than 
Waterloo, Gettysburg or Sedan.” She winds up 
with this slogan to her dreaming sisters: “The mid- 
night oil has lighted up the civilized world, and 
woman must begin to burn it. She must understand 
what Cassius said to Brutus, ‘It is not in our stars 
dear Brutus, but in owrselves that we are under- 
lings.’” It is odd that the opinion of Cassius and 
that of Dr. Clarke should be so nearly identical. 


With the close of the long vacation, in November, 
comes into operation in England the Supreme Court 
of Judicature Act, which works some very import- 
ant changes in the constitution of the courts and in 
the administration of justice. The High Court of 
Chancery, the three Superior Courts of Law, the 
High Court of Admiralty and two or three other 
courts then cease to exist as separate courts, and are 
to be united and consolidated together, and thus to 
form one Supreme Court ef Judicature. This court 
is to consist of two divisions, one of which, under 
the name of the “ High Court of Justice,” is to have 





original jurisdiction, and the other, under the name 
of the ‘‘Court of Appeal,” is to exercise appellate 
jurisdiction. The High Court of Justice is to be 
constituted of the Lord Chancellor, the Lord Chief 
Justice of England, the judges of the Superior 
Courts of Law, the Master of the Rolls, the Vice- 
Chancellors, the judge of the High Court of Admi- 
ralty and two or three other judges. The ‘‘ Court 
of Appeal” is to be constituted of five ez-officio 
judges, and of as many ordinary judges, not exceed- 
ing nine, as Her Majesty shall, from time to time, 
appoint. The ev-officio judges are to be the Lord 
Chancellor, the Lord Chief Justice of England, the 
Master of the Rolls, the Lord Chief Justice of the 
Common Pleas and the Lord Chief Baron of the 
Exchequer. In these courts Law and Equity are to be 
concurrently administered, and the procedure under 
the Act, and the rules framed in accordance there- 
with, will be similar to that under the Code of this 
State. 


Lord Coke, in the quaint passage with which 
he closed his last institute, spoke thus: “And for 
that we have broken the ice and out of our own 
industry and observation framed this high and hon- 
orable building of the jurisdiction of courts, without 
the help or furtherance of any that hath written of 
this argument before I shall heartily desire the 
wise-hearted and expert builders (Justice being 
Architectonica Virtus) to amend both the method or 
uniformity and the Structure itself, wherein they 
shall find either want of windowes or sufficient 
lights, or other deficiency in the architecture what- 
soever. And we will conclude with the aphorism of 
that great lawyer and sage of the law (which we 
have heard him often say), Blessed be the amending 
hand.” Lawyers are conservative and apt to follow 
the ancient ways, but the ‘‘amending hand” has 
been busy with English jurisprudence since Lord 
Coke’s day, and were he suddenly restored to 
Westminster Hall, he would find most of his vast 
learning to be but rubbish, and he would be com- 
pelled to become a close student of what in his day 
he was the great master. But we are confident that 
he would still bless the ‘‘ amending hand,” for the 
tendency of all these changes is to simplicity and 
uniformity in the administration of justice; to put 
substance above form, merit above technicality. 


Some two or three years ago, at the termination 
of a day’s proceeding in a divorce suit, at the cham- 
bers of Judge Sutherland in New York, the defend- 
ant, King, shot and killed one O’Neil, on the ground 
that he had instigated the action. King was con- 
victed of murder in the second degree, and sentenced 
to imprisonment for life. Mrs. King thereupon 
claimed to be a widow, under the provision of the 
Revised Statutes of the State of New York (2 R. 8. 
701, § 20), that ‘‘a person sentenced to imprison- 
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ment in a State prison for life, shall thereafter be 
deemed civilly dead;” and as such entitled, under 
the provisions of her father’s will, to an estate in 
California. Judge Myrick, of the Probate Court 
of San Francisco, has sustained her claim, holding 
that she is a widow under the laws of New York, 
and, therefore, by the comity of States, she is to be 
so regarded in California. We have not seen the 
judge’s opinion, if he wrote one, and are not in- 
formed of the reasons by which the conclusion was 
supported. But we venture the opinion that his 
decision was correct. 


Mr. Justice Davis was of the ‘firm conviction ” 
when he proceeded against Tweed’s counsel for 
contempt, that ‘‘if such a paper as that had been 
presented to one of the tribunals of England at 
this hour * * * not one of the counsel would 
be sitting before any tribunal to-day,” ete. Opin- 
ions apparently differ on that point. The London 
Law Journal of the 14th inst., in commenting at 
length on Judge Davis’ contempt proceedings, says: 
‘*But the most extraordinary part of the case was, 
that Judge Davis expressed his opinion that, if 
counsel had done such a thing in England, they 
would have been expelled from the bar within an 
hour. Now, in the first place, Judge Davis might 
have remembered that in England judges are not 
lifted by the popular voice into judicial office for the 
purpose of trying a particular criminal of high 
degree, and that the Crown does not nominate 
judges for the accomplishment of any special object 
in the administration of justice. Fortunately, in 
England the judges of the Superior Courts have in 
modern times displayed extraordinary anxiety not to 
take part in any judicial business concerning which 
they had or might be supposed to have any per- 
sonal, corporate or political interest; and, therefore, 
the instances are very rare in which either a suitor, 
a prosecutor or a prisoner could imagine any objec- 
tion to the presiding judge. But, if any such case 
should arise, we are convinced that upon representa- 
tion made by counsel in a proper manner, at a proper 
time, and in a proper place, an English judge would 
give the matter his most careful consideration, and 
would consult his brother judges as to the course to 
be pursued. For instance, if Arthur Orton had 
been tried at the Old Bailey, and if it had fallen to 
the lot of the late Lord Chief Justice Bovill to be 
judge at the session, does any one doubt that his 
lordship would, either of his own accord or upon 
the request of the prisoner's counsel, have delegated 
his duty to another judge? Indeed, we can recall 
an instance in which at judges’ chambers the late 
Lord Chief Justice Bovill was asked, and not in 
vain, by counsel to make an arrangement for the 
purpose of having a new trial in a case held before 
another judge, on the express ground that the first 
trial had been held before his lordship, who had on 
that occasion appeared to take a view unfavorable 
to the applicant. Undoubtedly that lamented judge 


possessed in a high degree candor, courtesy and a 
love of justice, but we have no reason to suppose 
that any other judge would, under the circum- 
stances, have acted otherwise than he did. At any 
rate, we are satisfied that no judge of the Superior 
Courts would fine, imprison, or even reprimand, a 
counsel for suggesting on behalf of his client what 





the six gentlemen of the New York bar did in 
Tweed’s case. Unfortunately, the bar association 
of that State has remained inactive in a matter 
which ought to have elicited from it at least a strong 
and unanimous protest. There are reasons why the 
six counsel should not make an isolated effort in 
self-defense. Their experience of Judge Davis is 
not likely to tempt them into further collision with 
him; but even the annihilator of Tweed and of six 
barristers might be compelled to listen to the united 
voice of the New York bar.” 


—_———_—_¢—____—— 


NOTES OF CASES. 

A® important point in the law of mechanics’ liens 

was decided in Weaver v. Sells, 10 Kan. 609, to 
the effect that the right to a mechanic’s lien on real 
estate for labor performed or materials furnished in 
the erection of buildings thereon, under the stat- 
utes, is a vested right, and cannot be taken away by 
a repeal of such statute. The point was disposed of 
in about as many words as we have taken to state 
it, but the decision is in accordance with justice and 
with the authorities on analogous subjects. The 
authorities on the general subject of cutting off 
remedies are collected and discussed by Judge 
Cooley in his Constitutional Limitations, 290. In 
Church v. Davis, 9 Watts, 304, it was held that 
where a new lien law is entirely prospective in its 
operation, prior cases must be construed according 
to the acts in force when the liens accrued. The 
rights of parties under mechanics’ lien laws are to 
be ascertained and fixed by the law in force when 
the contract was made, but such rights are to be 
established and enforced by the law existing at the 
bringing of the suit. Phillips’ Mechanics’ Liens, § 
24; Willamette v. Riley, 1 Oregon, 183; Andrews v. 
Washburn, 3 8. & M, 109. 


In Grove v. City of Fort Wayne, 45 Ind. 429, it 
was held that any structure, such as the cornice of a 
building, projecting over a street in a city in such 
a manner as to be dangerous to passers-by, is a nui- 
sance which the corporate authorities may abate, 
and if they fail so to do after notice of its dangerous 
character, the city will be liable to any one injured 
thereby. This decision is certainly sound, so far as 
it applies to municipal corporations, having (and 
most of them have) plenary power over streets, and 
the power of taxation sufficient for that purpose. 
Such corporations are bound to keep their streets in 
a reasonably safe condition for travel, and this obli- 
gation extends upwards ad cwlum. Cities were held 
liable for injuries from awnings, Drake v. Lowell, 13 
Mete. 292; Day v. Milford, 5 Allen, 98; from a rope 
stretched above the street, French v. Brunswick, 21 
Me. 29; from a falling limb from an overhanging 
tree, Jones v. New Haven, 34 Conn. 1; by the falling 
of a ‘‘liberty” pole, Norristown v. Moyer, 67 Penn. 
St. 355; by a falling wall, Parker v. Mayer, 3. Ga. 
725. 
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CRIMINAL JUSTICE. 


E have this week to chronicle two instances of 
criminal punishment in England, remarkable 
for promptness and severity. The first is one of those 
crimes which make human nature stand aghast — 
an attempt to throw a railway train from the track. 
If there is any offense deserving capital punishment, 
it is this, —as much so as arson of an inhabited 
dwelling-house in the night. The accused in this 
case, we dare say, had passed his life in similar des- 
perate and wicked adventures, but at length, thanks 
to the energy and intelligence of an English clergy- 
man and local magistrate, he has been checked in 
his wanton career, and placed where he can no 
longer endanger the safety of innocent and unof- 
fending travelers. The desperate wretch was eight 
years old! Wedo not learn that he even showed 
his previous good character in mitigation. The 
obstructions which he put on the track were stones— 
small pebbles. It is true he pretended that he had 
no intention of throwing the train off, but that his 
design was to see and hear the pebbles crushed by 
the wheels, or to use his own shameless language, 
to hear them ‘‘go smudge.” Fortunately the magis- 
trate was not to be misled by the size of the ob- 
structions or that of the criminal, and he was 
speedily sentenced to one month in prison and five 
years in a reformatory. Last week we adverted to 
the case of a girl, 13 years old, sentenced, by an- 
other English clergyman, to imprisonment and a 
long term of confinement in a reformatory, for 
robbery and trespass, in plucking some geraniums 
in the grounds of an alms-house. The Home Sec- 
retary interfered in that case and ordered the chiid’s 
release. We were rather disposed to approve his 
leniency, but it is evident from this other instance 
that the British youth, both male and female, are 
totally depraved, and society must be protected 
from their depredations. We are not certain but 
that it would be a good idea to hang a few of them, 
by way of example. We hope the Home Secretary, 
with his sentimental notions of justice, will not 
interfere in this case. Ef boys can put pebbles on 
railway tracks, what is to prevent their putting pins 
and pennies on? When we read such instances of 
swift and discriminating justice, we feel the infe- 
riority of our own administration of criminal law. 
We blush because our annals offer nothing compara- 
ble with these examples of the vindication of out- 
raged justice. The nearest we can come to them are 
the case of Mr. Bergh, who, out of sheer humanity, 
sent a man to prison for killing a cat, and that of a 
clergyman of this State, who a few years ago 
whipped his little son to death because he would 
not say his prayers. 
The other case to which we refer is that of Col. 
Valentine Baker, sentenced to-a year’s imprisonment 





and a fine of £500, for an indecent assault on a 
young lady in a railway carriage. The details are 
doubtless familiar to our readers. We advert to it 
to illustrate the fact that in England the criminal 
law is no respecter of persons. The offender was 
the most distinguished colonel in the service; in 
command of the Prince of Wales’ own regiment; a 
leader in society; a man of great ability and repu- 
tation in his profession; had served his country 
brilliantly and long in active affairs; and had an 
unsullied reputation. But for an insult to a young 
lady in a railway carriage, he is degraded by crimi- 
nal punishment, and has been “allowed to retire” 
from the army. We certainly feel no inclination to 
say that he does not deserve all he has got. His 
offense was without extenuation, against all the tra- 
ditions of his profession, and in violation of every 
impulse of adecent man. We confess to a suspicion 
that the Colonel’s offense was greatly exaggerated by 
the young lady’s fears, but after all the offender 
must take the risk of such a result. We rejoice 
that the British courts have ever been quick to 
resent every insult to women, and we are glad that 
the judge, who tried this case, took occasion to say 
that the young lady had sustained no damage in her 
reputation by the occurrence, but that her heroism 
added a new lustre to ‘‘her youth, her innocence, 
and her beauty.” Let us give the English clerical 
magistrates one word of caution, derivable from 
this case. Ifa boy of 13 is caught kissing a girl of 
8 on the highway, let not the Baker case be con- 
strued as a precedent for a very severe punish- 
ment. 

On this side of the Atlantic, and even as far as 
the Mississippi valley, midsummer madness seems 
to reign among the editors, and to some extent 
among the people, on the subject of criminal jus- 
tice. So far as the newspapers are concerned, this 
is in a great measure attributable, we suppose, to the 
circumstance that the senior editors are absent on 
vacation, and the ‘‘boys” are conducting affairs, 
We do not know how otherwise to account for the 
virulence of such journals as the Hvening Post, the 
Troy Times, and the Iowa State Register. The Post 
seems to have taken the contract of procuring the 
impeachment of all the judges in the State except 
one. The Times sadly thinks the whole legal pro- 
fession is irretrievably dishonest. And the Register 
goes in for lynch law. 

The great trouble with the Post just now is that 
Mr. Field and Mr. Comstock should be defending 
Mr. Tweed, and receiving pay out of the money 
which he has stolen from the city. We do not 
understand the Post to deny Tweed’s right to a fair 
trial, and to employ and pay counsel. Our own 
opinion is that the need of counsel was never more 
clearly exhibited than in Tweed’s case. He has not 
had a fair trial yet, and he never will have, unless 
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his counsel shall procure it for him, undaunted by 
the terrors of the press. As to this matter of the 
fund from which their compensation comes, the 
Post man ought to know enough of law to know 
that if Tweed were not able to pay his own counsel, 
the State would be bound to furnish him counsel. 
In suits about estates and funds, costs are generally 
allowed to all parties out of the moneys in dispute. 
Now if Tweed’s counsel could select the fund out 
of which they should be paid, doubtless they would 
prefer the money which their client made in laying 
brick to that which he stole from the city; but they 
have no opportunity of choice. We suspect that 
the money which the Post receives for advertise- 
ments does not always come from honest and blame- 
less gains, but is the Post to blame for that? It 
might as well be argued that if the Hon. John 
Morrissey should break his leg, he would have no 
right to employ a surgeon, or if he did, that the 
surgeon ought not to be paid, because the patient 
has made his money in the illegal business of gam- 
bling. All this complaint of the Post is very child- 
ish and unworthy of so excellent and intelligent a 
journal. If Tweed has any right to defense, and 
his counsel have any right to compensation, then 
they may lawfully and honorably take any money 
which he offers them. 

Out in Iowa it seems there have been a great 
many rapes and similar crimes of late, generally 
committed by ‘‘tramps.” Hereupon the Register 
advocates the instituting of vigilance committees 
and the summary hanging of every ‘‘ tramp, ” 
whether he has committed any offense or not. This 
sort of utterance needs no debate. The man who 
circulates such sentiments is past arguing with. 
We note it simply to illustrate what we have several 
times before remarked, that the popular idea of jus- 
tice is, not to make sufficient laws and efficiently 
administer them, but to hang and slay, without 
measure or inquiry; in short, to substitute passion 
and revenge for justice, the mob for the court, 
lynching for law. Even in sober communities, the 
tendency is to enact new, excessive, and impracti- 
cable laws, rather than put in force existing laws 
which are moderate and efficient. Rather than 
enforce a discreet and practicable license law, zeal- 
ots enact prohibitory laws which prove utterly 
nugatory. Thus in our State the people are so mad 
at discovering that there is no law severe enough 
for Tweed, that many of them are almost ready to 
lynch their judges, because they will not punish 
him without reference to the laws. So when the 
legislature institute a commission of inquiry with 
imperfect powers of effecting its designs, the judges 
are foully abused for the defects of the law. In 
short, to berate the judicial branch of the govern- 
ment for the faults of the legislative, is a stock 
resource of the ignorant, the malicious, and the 
mischievous. 





SOME RECENT DECISIONS — 14TH AMERICAN, 


T= 14th volume of the American Reports, just 

published, contains the cream of twenty-two 
volumes of State reports, of the States of Florida, 
Illinois, Iowa, Maine, Massachusetts, Missouri, New 
York, Rhode Island, Texas, Vermont and Wis- 
consin. It is rather superior to its predecessors in 
point of typography and paper, and we perceive no 
falling off in the editorial care and acumen which 
have marked the series. 

Among the more important cases we note the 
following: ent v. Toledo, etc., Railway Co., 59 Tl. 
349, in which the much-vexed question of the lia- 
bility of a railway company for damage remotely 
caused by sparks from a locomotive, is adjudged, 
and which holds that the question is one for the 
jury, disapproving the Ryan case in this State and 
the Kerr case in Pennsylvania. Tyler v. Western 
Union Telegraph Co., 60 Ill. 421, holding that a con- 
dition in a telegraph blank upon which a message is 
written, exempting the company from liability for 
mistakes in unrepeated messages, is not a contract 
binding in law. Adams Express Co. v. Stettaners, 
61 Ill. 184, holding that a provision in a bill of 
lading that the carrier shall not be liable for loss 
beyond $50, does not relieve them from the exercise 
of ordinary care. Cook v. Whipple, 55 N. Y. 150, 
holding that an assignee in bankruptcy may sue in 
the State courts. In Van Zandt v. Mutual Benefit 
Life Insurance Oo., 55 N. Y. 169, the court approach 
the true doctrine of the legal responsibility of insane 
persons, holding that incapability of distinguishing 
between right and wrong is not essential to relieve 
such a person from the effects of his act, but that 
the influence of an insane impulse which he cannot 
resist will suffice. The question arose on the suicide 
of one insured. In National Bank of Commerce v. 
National Mechanics’ Banking Association, 55 N. Y. 
211, the effect of the certification of a check was 
discussed, the court holding that it does not guar- 
antee against a subsequent alteration of the amount. 
In Harris v. Jex, 55 N. Y. 421, it was held that a 
contractor has a right to rely on the decision of the 
highest court in the land as to the law governing 
his contract. This arose upon the conflicting decis- 
ions of the United States Supreme Court respect- 
ing the legal tender act. As to what constitutes a 
passenger’s ‘‘ baggage,” it was held in Brock v. Gale, 
14 Fla. 523, that it was a question for the jury 
whether a dentist’s instruments were baggage, and 
in Gleason v. Goodrich Transportation Oo., 32 Wis. 
85, a commercial traveler’s price book was held to 
be baggage. In Preston v. Hull, 23 Gratt. 600, and 


in Field v. Stagg, 52 Mo. 534, the force of a sealed 
instrument, executed in blank as to the name of the 
second party, was contrarily adjudged. In the former 
a bond thus executed was held void, and in the 
latter a deed similarly delivered was adjudged valid. 
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The weather is too warm to allow us to make any 
further critical analysis of this volume. But no 
degree of fervency, save that which at the latter 
day will ‘‘ cause the elements to melt,” can deter us 
from drawing attention to several cases of a humor- 
ous nature which we here find. Thus in Godd v. 
Fogg, 61 Til. 449, under a statute of exemption of 
personal property from execution, the debtor was 
entitled to a horse worth $60; under a subsequent 
statute he was entitled in addition to exempt a horse 
worth $100; it was held that under the two statutes 
a man was not bound to keep a span, but might 
exempt one horse worth $160. This is a humane 
principle, for it saves the debtor the ‘‘ keep” of one 
horse. In Walmsley v. Robinson, 63 Ill. 41, it is laid 
down that because a man is a suitor of a lady and 
visits her frequently, it does not follow that a mar- 
riage engagement exists. This is sound; it no 
more follows than that because a man goes to 
church regularly he is a christian. The court very 
correctly observe that ‘‘ juries always lean toward 
the woman.” We have noticed that. It is almost 
impossible for a jury to be upright when a woman 
is a party. Only one degree less dangerous than 
these matrimonial inveiglements is the habit of 
carrying concealed weapons, which we find com- 
mented on in English v. State, and two other cases, 
35 Texas, 472. It was here decided that the stat- 
ute prohibiting the carrying of concealed weapons 
is not repugnant to the provision of the federal con- 
stitution securing to the citizen the right to keep 
and bear arms. This was a case of great hardship 
on the defendant, English. He proved that being 
about to go to a neighboring county ‘‘after his 
mother,” and naturally wanting a pistol for com- 
pany, and perhaps to defend himself against the 
old lady, he was carrying an unloaded pistol to 
have it repaired. Besides, he was intoxicated, and 
could not possibly have done any hurt with it, even 
if it had been loaded and in order. As for Mr. 
Daniels, he was not drunk, but he was religious, 
and was guilty of going to church with a butcher 
knife. True, the witnesses saw nothing but the 
handle, but the court held that ‘‘ the handle raised 
the presumption of a blade.” What kind of an 
arsenal Mr. Carter carried on his person does not 
appear. Judge Walker delivers a learned opinion, 
quoting from John Stuart Mill, and informing us 
‘that Spain, at different periods of the world, was 
dominated over by the Carthagenians, the Romans, 
the Vandals, the Suevi, the Allani (sic), the Visi- 
goths, and Arabs.” He also treats of ‘‘ antecedent 
precautions,” which leads us to believe that down 
in Texas they have some such thing as subsequent 
‘* precautions” — probably the coroners’ inquests 
upon the bodies of those gentlemen who expire in 
their boots. In the case of Bassett v. City of St. 
Joseph, 53 Mo. 290, the plaintiff was walking in a 
public street, and in endeavoring to avoid the kick 





of a mule, fell or jumped into an excavation at the 
side of the street, and sustained injury. The action 
was sustained in spite of the defendant’s answer 
that the plaintiff was carrying in her hand a large 
basket and a number of articles of bright tin ware, 
and that “said mule, by reason of the rattle and 
din of the said tin ware so carried by the said Bas- 
sett as aforesaid, became frightened, and either 
kicked the said Nannie W. Bassett into, or the said 
Nannie W. Bassett being frightened at said mule 
jumped into, said excavation.” Another instance 
of leaning toward the women. From mules we 
glance to dogs, and in Cantling v. Hannibal, etce., 
R. R. Co., 54 Mo. 385, we find that a railroad is 
liable for the value of a dog, which they will not 
permit the passenger to take with him into the 
passenger coach, but undertake to carry in the 
baggage-car, and negligently lose. It was the rule 
of the company that ‘‘live animals are allowed as 
baggagemen’s perquisites,” but of this the plaintiff 
was ignorant, and the baggageman charged the pas- 
senger $1.50 for carrying the dog. The plaintiff had 
a verdict for $90, the dog being a well-trained setter ; 
but this was reduced on appeal to $30. We think 
the baggageman got him cheap. Finally we note the 
case of Mickey v. Burlington Insurance Company, 35 
Iowa, 174. The plaintiff, applying for a policy of 
fire insurance, covenanted to keep his stoves and 
pipes well secured. The pipe of one stove passed 
through a hole in the floor of an upper room, and 
the wife, when summer came, took down the pipe 
in the upper room, and to ‘‘secure” the hole, set 
the bed over it. Afterward, forgetting about the 
removal of the pipe above, she kindled a fire in the 
stove below, and lost not only her bed but the 
house. It thus seems that although one may not 
take advantage of his own wrong, he may of his 
wife’s folly. We can imagine, from our knowledge 
of housewives, that Mrs. Mickey will never have 
done bewailing the loss of that bed. All these 
cases are good, but we really long for something 
from Indiana. 


THE LAST OF A GREAT COURT. 


THE Court of Chancery rose for the long vacation 

on August 4th, and under the provisions of the 
Supreme Court of Judicature Act will never sit again. 
We condense from the London Times the following 
sketch of this venerable and historic tribunal. It has 
been for so many years a Court of Equity that it is 
difficult to realize that it was originally a court of law 
—that it was the source of the Common Law and the 
origin of Courts of Common Law —yet it was origin- 
ally the fountain of all justice, and at a time when 
the term justice was deemed to include equity as well 
as law. Hence the original writs which gave the courts 
of common-law jurisdiction in civil actions issued out 
of Chancery, and were sealed by the chancellor. The 
Court of Chancery exercised jurisdiction at first in the 
same class of cases as are now within the jurisdiction 
of the courts of common law, and it was not until a 
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few centuries ago that equitable remedies only were 
administered by it. When the courts of common law 
were established the suitors were sent there for re- 
dress, and then, upon the other hand, they afforded 
redress in all cases that arose, some of which at a later 
age were sent into the Court of Chancery. This is 
manifest from ancient records which have been pre- 
served, and some of which are mentioned by Lord 
Hale. There are records of bills in the King’s Bench 
for what would now be called suits in equity, as by 
mortgagors for ‘“*redemption;’’ and in the reign of 
Edward LV the common-law judges avowed that if it 
had not been for ignorance of law the King’s Bench 
could have exercised equitable jurisdiction, and could 
have granted an injunction. In the time of Sir Thomas 
More, when the equitable jurisdiction of the court 
was rising, it was carefully and clearly pointed out, 
the Law is not different from Equity, though now 
and then a rule of courts of common law might. 
not be enforced in the Court of Chancery. Thus it 
was a rule of the common-law courts that payment of 
a bond could not be proved unless by an acquittance 
under seal, and so the parties went to the Court of 
Chancery for relief. But this was said to be not law, 
but simply a rule as to evidence, and was declared to 
be a blunder of the common-law judges, and the result 
justified the declaration, for in a later age the com- 
mon-law judges dropped their rule, and equity and 
law upon the subject were acknowledged to be the 
same. 

Down to the time of the great controversy between 
Coke and Ellesmere as to the jurisdiction of the Chan- 
cery, the chancellor had been regarded as the chief 
judge of the common law. In the reign of Edward 
III, when a chief justice was made chancellor, it ap- 
pears from the year-books—and Lord Coke calls at- 
tention to it— that he used to sit in the Court of Com- 
mon Pleas and take part in the discussion and deter- 
mination of the cases there; and from that time to the 
reigu of Elizabeth, and throughout her reign, the same 
practice continued. Egerton, while chancellor, again 
and again sat in courts of common law, and took part 
in the discussion of cases there or called the judges into 
the Exchequer Chamber to consider and determine 
questions of common law. In the memorial presented 
to the crown in the reign of James I, by the most emi- 
nent lines, it was stated: ‘‘It cannot be denied but 
that the Lord Chancellor is above all Judges of the 
laws, both here, in France, and elsewhere. The Lord 
Mayor of London is presented to him as to the Chief 
Justice of England. He giveth the oath to all the 
Judges. He admitteth all the Judges into all their 
places, and sitteth above them in their own courts, and 
calleth the Chief Justices themselves to assist him in 
Chancery, as Lord Coventry did the Lord Chief Jus- 
tice Bramston, where he had no voice, but was an as- 
sistant only. Aud when all the Judges are assembled 
in the Exchequer Chamber the Lord Chancellor sitteth 
above them and delivereth his opinion as Lord Elles- 
mere did. And if the Chancellor did not grant out 
writs, the Courts of Common Pleas and King’s Bench 
would have nothing to do, from which it will follow 
that the Chancery is the most ancient Court, for all 
the writs were framed and sealed in the Chancery, 
and without such writs the other Courts could not 
proceed .”’ 

The jealousy between Coke aud Ellesmere — repre- 
senting the common-law judicature and the Chancery 

a 





—led to the great controversy as to the supremacy of 
the chancellor; and that unfortunate controversy did 
infinite mischief in implanting the seeds of a spirit of 
estrangement between the jurisdictions; and hence 
the practice of the chancellor sitting in courts of com- 
mon law died out, though the common-law judges to 
our own time continued to sit in Chancery. In the 
great contest between the common-law judicature and 
the Court of Chancery, under Lord Coke and Lord 
Ellesmere, the conflict was not between law and equity, 
but only as to the administration of equity. It was 
only a contest between the common-law judges and 
the chancellor as to who should administer it, and 
whether it should be administered in courts of law or 
inthechancery. There was no dispute as to the equity, 
but Lord Coke objected to its being allowed by the 
chancellor after judgment in the court of law, and appa- 
rently in opposition to it. It ought, he said, to be applied 
and administered, if at all, before judgment, and in 
the course of the suit at law —that is, Lord Coke was 
not against equity, as it is often ignorantly supposed by 
those who have not studied his works, which are full 
of equity. No one was fonder of declaring that the 
common law was equitable, but he was for adminis- 
tration in Courts of Common Law; in other words, he 
was for the concurrent administration of common law 
and equity, regarding them both as parts of law. That 
this was so understood is shown by the tenor of the 
celebrated paper drawn up against his views by Bacon, 
in which it is urged that equity had always been 
administered in chancery; ‘‘ that it was a question, not 
of the thing, but who shall be the judges of it, and 
that it was fittest to go as it was wont, and not now to 
be transferred to a new judicature.’’ Both parties 
strove to show that equity was quite in harmony with 
law, Bacon urging that it had been administered by the 
judges themselves, sitting under commission in chan- 
cery, while Coke urged that for that very rea- 
son it ought to be administered in the Courts of Com- 
mon Law; and in theresult Coke turned out to be so 
far right that the Court of Chancery held that a party 
who had an equity ought not to lie by until an action 
at law was determiued and then come to a Court of 
Equity, but should come at once, in order to prevent 
the mischief of double litigation; and, on the other 
hand, in the Court of Chancery a party was not 
allowed to sue both there and in a Court of Common 
Law to the same thing, but was forced to elect where 
he would proceed for it; and these principles were 
laid down by Bacon himself when he came to be 
chancellor, were embodied in his orders, and came to 
be settled principles of equity, so that this great con- 
troversy established the identity of law and equity, 
and showed that it was simply a question of the admin- 
istration of equity—in other words, a question of judi- 
cature. During the whole of the last century and the 
earlier part of the present, common-law judges sat 
with the chancellor to assist him in the determinations 
of questions of equity because they were also questions 
oflaw. Thus Lord Mansfield sat with Lord Keeper 
Henly to hear a great case in equity, turning on the 
nature of trust estates, and, curiously enough, Lord 
Mansfield was for carrying equity further than Lord 
Keeper Henly, who had to put a restraint upon his 
common-law coadjutor by enforcing the great equita- 
ble principle that ‘equity follows law.”’ Lord Mans- 
field was wont to say that he never liked law so well 
as when it was like equity. Lord Chief Justice De- 
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Grey used to say that he never liked equity so much 
as when it was like law. Lord Eldon, a great master 
of equity and law, approved both sayings — law and 
equity being, in truth, the same. In the great case of 
the Earl of Chesterfield, in which the equitable juris- 
diction was exercised in its most stringent form in set- 
ting aside an improvident contract by an heir, Lord 
Hardwicke, then chancellor, sat to hear it, assisted by 
two common-law judges, and they quite concurred in 
pressing upon him the exercise of his equitable juris- 
diction, although, curiously enough, the Master of the 
Rolls, who also heard the case, thought there was no 
equity as there was no fraud. In another case, which 
settled the application of a great doctrine of equity, 
Lord Hardwicke sat, assisted by three of the common- 
law judges. Innumerable instances might be cited 
showing that some most important cases of equity have 
been determined, down to our own times, with the 
assistance of the common-law judges. Vice-Chancellor 
Kindersley, for instance, had the assistance of Mr. 
Justice Cresswell in deciding the important question 
of the validity of marriage with a deceased wife's sis- 
ter, contracted by British subjects in a country where 
such marriages are lawful. The practice of common- 
law judges sitting in Courts of Equity continued, in 
fact, down to our own time, and not many years ago 
the practice was expressly recognized and sanctioned 
by the legislature in the act constituting the law of 
appealin chancery. Itis manifest that a jurisdiction 
which thus, from its very origin, was exercised with 
the concurrence and assistance of the common-law 
judicature could hardly be ever in conflict with common 
law; and to this it may be added that several of our 
most eminent chancellors, as Hardwicke and Eldon, 
have been common-law judges. 

The one great evil that has been charged to the Court 
of Chancery was that of delay, and which long ago be- 
came so extraordinary as to amount to a denial of jus- 
tice. if to nothing worse; but the key to this is to be 
found in the insufficient judicature of the court. In 
ancient times one chancellor and twelve masters were 
sufficient to a prompt dispatch of business, but the 
judicature was not increased with the business. From 
a court, as Lord Keeper North said, with little business 
and an ample judicial staff, it came, even as early as 
the 17th century, to engross all the business of the na- 
tion, and yet its judicature remained the same. In 
the time of Sir Thomas More the average number of 
suits in the year was 160. In the time of Lord Bacon 
it was nearly 1,500, being an increase of nearly tenfold 
in the course of acentury. In the time of Lord Not- 
tingham the average number was 1,650; in the time of 
Lord Hardwicke it was 2,000; in the time of Lord Eldon 
it was above 3,000 —that is, more than double what it 
was in the time of Lord Bacon (indeed, more than 
fourfold, because there was a vast deal of other busi- 
ness), but the strength of the judicature remained the 
same. 

—_——__>_—___—- 


The London correspondent of the Manchester Guar- 
dian thus describes the final scene in the House of 
Lords with reference to the judicature bill: ‘* Lord 
Selborne’s inexhaustible flow of legal lore burst out 
anew on the return of the judicature bill; and, 
although supported on his own side by Earl Gran- 
ville alone, he had the courage to detain four de- 
jected-looking lords on the government side while 
he unburdened his soul upon this familiar topic.” 





LIMITING LIABILITY OF CARRIERS. 


HOUSE OF LORDS. 
May 31 and June 1. 

(Before the Lorp CHANCELLOR (Cairns), Lorps 
CHELMSFORD, HATHERLEY, and O’HAGEN.) 
HENDERSON AND OTHERS V. STEVENSON. 
Carrier — passenger’s luggage —liability for loss — spe- 
cial contract — assent of passenger. 


The respondent became a passenger in a steamer of the 
appellants from D. to W., and on paying his fare re- 
ceived a ticket from the clerk of the appellants, on the 
back of which was — a notice exonerating the 
appellants from liability for loss, injury, or delay to 
the passenger or his luggage, however caused. There 
was no evidence that the respondent had been made 
aware of this condition before or at the time that he 
took the ticket. During the voyage the steamer was 
lost by the negligence of the servants of the appellants, 
and the respondent lost his luggage and suffered other 
damage and inconvenience. 

Held (affirming the judgment of the court below), that, in 
the absence of proof that the respondent had assented 
to be bound by the condition indorsed on the ticket, it 
was no defense to an action by him to recover the loss 
he had sustained. 


HIS was an appeal from a judgment of the Second 
Division of the Court of Session in Scotland, the 
Lord Justice Clerk (Moncrieff) and Lords Cowen, 
Benholme and Neaves, affirming a decision of the 
Lord Ordinary (Lord Gifford), in favor of the re- 
spondent. 

The case is reported in 1 Court of Session Cases, 4th 
series, 215. The appellants carried on business under 
the name of the North British Silloth Steam Packet 
Company, and were owners of a steamer called the 
Countess of Eglinton, plying between Dublin and Sil- 
loth, and the intermediate ports, for the carriage of 
passengers and goods. In July, 1871, the respondent, 
who was an officer in the army, took a ticket at the 
booking office of the appellants, in Dublin, from Dub- 
lin to Whitehaven. The ticket had on one side the 
initials N. B.S. 8S. P. C., and the words ‘Dublin to 
Whitehaven.’”’ On the other side was printed as fol- 
lows: ** This ticket is issued on the conditions that the 
company incur no liability in respect of loss, injury, 
or delay to the passenger, or to his or her luggage, 
whether arising from the act, neglect, or default of the 
company or their servants, or otherwise. It is also 
issued subject to all the conditions and arrangemeuts 
published by the company.”’ There was a printed 
notice to the same effect hanging up in the booking 
office, but the respondent positively swore that he had 
not seen it, and was not aware of the indorsement on 
the ticket. 

He embarked in the Countess of Eglinton and pro- 
ceeded on his voyage, but the next day, in a fog, the 
ship ran upon the Castleton Rocks, in the Isle of Man, 
and became a wreck. The respondent landed in the 
Isle of Man, whence he was forwarded by the appel- 
lants, free of expense, to Whitehaven; but he lost his 
luggage and suffered other inconveniences, in respect 
of which he brought the present action. It was ad- 
mitted that the wreck was caused by the fault of ap- 
pellants’ servants, but the appellants disclaimed any 
liability, relying on the notice indorsed on the ticket. 

Milward, Q. C., and Clarkson appeared for the ap- 
pellants. They cited the following authorities: Zuns 
v. The Southeastern Railway Company, L. Rep. 4 Q. B. 
539; 20 L. T. Rep. N. S. 873; Austin v. Manchester, 
Sheffield and Lincolnshire Railway Company, 16 Q. B. 
600; Carr v. Lancashire and Yorkshire Railway Com- 
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pany, 7 Ex. 707; Stewart v. London and Northwestern 
Railway Company, 33 L. J. 199, Ex.; 10 L. T. Rep. N. 
8. 302; Macmanus v. Lancashire and Yorkshire Rail- 
way Company, 4 H. & N. 327; Behrens v. Great Northern 
Railway Company, 6 id. 366; Hodgman v. West Mid- 
land Railway Company, 5 B. & 8. 172; 10 L. T. Rep. 
N. 8S. 609; Peninsular and Oriental Company v. Shand, 
3 Moo. P. C., N. S., 272; 12 L. T. Rep., N. 8., 809. 

Colton, Q. C.,and Thesiger, Q. C., for the respondent, 
were not called upon to argue. 

Tne Lorp CHANCELLOR (Cairns). My lords, two 
questions have been argued before your lordships on 
this appeal, the first being whether the contract be- 
tween the pursuer (the respondent) and the company 
(the appellants) was one incorporating in it certain 
conditions printed on the back of the ticket which has 
been referred to; the other being a question which 
arises only upon the supposition that these conditions 
were incorporated into the contract, whether they 
were legal conditions in themselves, and what was 
their proper construction. Upon the second question 
I do not propose to make any observations, as the an- 
swer to the first appears to me sufficient to dispose of 
the case. The pursuer was an officer in the army, who 
desired to travel from Dublin to Whitehaven; the de- 
fenders are the proprietors of a line of steamers car- 
rying passengers and goods from Dublin to White- 
haven. He took a ticket for the voyage, going, as ap- 
pears from the evidence, into a shed or ticket office on 
the wharf at the North Wall of Dublin, alongside of 
which the steamship the Countess of Eglinton was 
lying. He paid the fare for the voyage, and obtained 
the ticket in return. On the face of the ticket which 
was handed to him are the name of the steam packet 
company and the words *“* Dublin to Whitehaven.” 
If the matter rested there that would clearly be evi- 
dence of a contract on the part of the company to 
carry the person to whom the ticket was handed, in 
consideration of the money which he had paid to them, 
from Dublin to Whitebaven, and to use all reasonable 
care in the course of their undertaking so to carry 
him. On the back of the ticket were printed these 
words: ‘*This ticket is issued on the condition that 
the company incur no liability whatever in respect of 
loss, injury, or delay to the passenger, or to his or her 
luggage, whether arising from the act, neglect, or de- 
fault of the company or their servants, or otherwise. 
It is also issued subject to all the conditions and ar- 
ragements published by the company.’’ There were 
also hung up in the office a time bill, a list of fares, 
aud a general notice, which I need not further refer 
to, as no evidence whatever was given that the pur- 
suer saw, read, or, indeed, had an opportunity of read- 
ing it. But the question arises, what was the effect 
of handing to him a ticket having the words which IL 
have mentioned upon the face of it, and those fur- 
ther sentences which I have read upon the back. 
With regard to the knowledge of the pursuer of what 
was printed upon the back of the ticket, your lord- 
ships have his own evidence, which is not contro- 
verted, and upon which he does not appear to have 
been cross-examined, that in point of fact he did not 
read and did not know what was upon the back of the 
ticket. There was nothing upon the face referring 
him to the back, and there was nothing said, as ap- 
pears by the evidence, by the clerk who issued the 
ticket directing his attention to what was printed 
upon the back of it. Your lordships may take it, there- 
fore, as a matter of fact, that he was not aware of that 





which was printed upon the back of the ticket; conse- 
quently, so far as any intelligent knowledge of what 
was there printed is concerned, he cannot be taken 
intelligently to have agreed to the terms printed upon 
the back of the ticket. The question, therefore, re- 
solves itself simply into this: Is the mere fact of hand- 
ing a ticket of this kind to an intending passenger, at 
the time that he pays his fare, sufficient to hold him 
so affected by every thing which is printed upon the 
back of it that, even without seeing or knowing what 
is printed there, he is held to have contracted upon 
the terms indicated upon the back of the ticket? I 
asked, with some anxiety, what was the authority for 
the proposition that a member of the public was to be 
supposed to have contracted under those circum- 
stances in that way; and I have listened with great 
attention to all the authorities that have been cited. 
A great number of them are cases where there was no 
question at all arising as to what the nature of the 
contract was. They were cases in which it was as- 
sumed, either by the admission of both sides, or by 
the pleadings, that terms similar to those which I have 
read in the present case formed part of the contract. 
Those cases, therefore, have no relation whatever to 
the present. There were a considerable number of 
other cases in which, for the conveyance of animals, 
or of goods, a ticket or paper had been issued actually 
signed by the owner of the animals or goods. With 
regard to those cases there might indeed be a question 
what was the construction of the contract, or how far 
the contract was valid. But there could be no ques- 
tion whatever that the contract, such as it was, was 
assented to, and was entered into by the person who 
received the ticket. Of all that were cited, there 
really was one case (Stewart v. London and North- 
western Railway Company, ubi sup.) which could be 
said to approach the present: that was a case that was 
tried in the Passage Court of Liverpool, with regard 
to a ticket issued upon the occasion of an excursion 
train. And even with regard to that case, when it is 
examined, it is not an authority at all to decide the 
present case. There a ticket had been issued to the 
excursionist which had upon the face of it, ** Ticket as 
per bill.’ Therefore, upon that part of the ticket 
which the excursionist must have seen, he was referred 
to some bill or other upon the subject of the ticket. 
It was in evidence, moreover, by the admission of the 
excursionist himself, that he had seen and had read in 
the office a large bill on the subject of the arrange- 
ments with regard to the excursion, and that in that 
large bill he had seen a reference to some smaller bill 
or bills, but he had not referred to the smaller 
bills which were so mentioned. In that state of 
things, although the jury found, and probably found 
rightly, that the excursionist was not aware of the 
contents of the smaller bills, the court above, having 
leave to draw inferences of fact, came to the conclu- 
sion that, under the circumstances, he must be taken 
to have submitted himself to all the terms contained 
in the smaller bills, and to have been content to do 
that without reading in detail what those terms were. 
I express no opiuion upon that decision beyond saying 
that it does not in any way govern or cover the present 
case. The present case is one in which there was no 


reference whatever upon the face of the ticket to any 
thing other than that which was written on the face. 
Upon that which was given to the passenger, and which 
he read, and of which he was aware, there was a con- 
tract self contained aud complete, without reference 
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to any thing dehors. ‘Those who were satisfied to hand 
to the passenger such a contract complete upon the 
face of it, and to receive his money upon its being so 
handed to him, must be taken, as it seems to me, to 
have made that contract, and that contract only, with 
the passenger; and the passenger on his part, receiv- 
ing the ticket in that form, and without knowing of 
any thing beyond, must be taken to have made a con- 
tract according to that which was expressed and 
shown to him in that way. It seems to me that it 
would be extremely dangerous, not merely with re- 
gard to contracts of this description, but with regard 
to all contracts, if it were to be held that a document 
complete upon the face of it can be exhibited as be- 
tween two contracting parties, and, without any 
knowledge of any thing beside, from the mere cir- 
cumstance that upon the back of that document there 
is something else printed which has not actually been 
brought to, and has not come to, the notice of one of 
the contracting parties, that contracting party is to be 
held to have assented tu that which he has not seen, 
of which he knows nothing, and which is not in any 
way ostensibly connected with that which is printed 
or written upon the face of the contract presented to 
him. I am glad to find that there is no authority for 
such a proposition in any of the cases which have been 
cited, and I agree entirely with the observation of the 
Lord Ordinary in the present case, where he says in 
his note: ‘‘ It has not been shown that the pursuer’s 
attention was called either to the bills in the office or 
to the notice on the back of the ticket, or that he 
knew either of the one or of the other. There is no 
reason to doubt his word when he says he never read 
the conditions on the back of the ticket. Now it 
seems fixed that in a case like this mere notice not 
brought home to, and assented to, by the pursuer, is 
not enough.”’ I apprehend that the words *‘ mere no- 
tice’ mean not notice to the pursuer, for there was no 
notice to him, but that mere printed notice to any one 
who might have a ticket given to him, upon the back 
is not sufficient. The question in this case does not 
depend upon any technicality of law, or upon any care- 
ful examination of decided authorities. It appears to 
me to be a question simply of common sense. Can it 
be held that any person, unless he is in default, unless 
something is said to him referring him to some place 
where he will find terms applicable to the contract he 
is entering into, has entered into a contract contain- 
ing terms which de facto he does not know, and as to 
which he has received no notice, that he ought to in- 
form himself uponthem? It appears to me impossible 
that that can be held. The interlocutor of the Lord 
Ordinary, affirmed as it was in all respects by the 
Second Division of the Court of Session, appears to 
me to have been entirely correct; and I, therefore, 
move your lordships that this appeal- be dismissed 
with costs. 

Lord CHELMSFORD. My lords, the sole question in 
this appeal is whether the appellants are exonerated 
from all liability to the pursuer in this action by rea- 
son of the notice on the back of the ticket delivered 
to him at the time of his paying passage money? The 
Lord Ordinary held that there was no proof that the 
respondent assented to this notice, and, therefore, that 
the appellants were responsible for the loss of his lug- 
gage. the vessel in which he was a passeuger having 
been wrecked by the default of the appellants’ ser- 
vants. The Lord Justice Clerk and Lord Benholme 
also thought there was no assent to the notice. Lord 





Cowan and Lord Neaves both thought that the terms 
and conditions indorsed on the back of the ticket must 
be held to have been assented to, and to have formed 
part of the contract between the parties. But the 
whole of the judges of the Second Division of the 
Court of Session held that the loss sustained by the 
respondent by the termination of the voyage before 
the vessel had reached her destination, owing to the 
default of the appellants, was not embraced by the 
words of the notice. The company was established 
for the conveyance of passengers, passengers’ luggage, 
live stock, and goods. Their liability by law to a pas- 
senger is to carry and convey him with reasonable care 
and diligence, which implies the absence on the part 
of the company of any carelessness and negligence. 
Of course, any person may enter into an express con- 
tract with them to dispense with this obligation, and 
to take the whole risk of the voyage on himself. And 
this contract may be established by a notice excluding 
liability for the want of care, or negligence, or even 
the willful misconduct of the company’s servants, if 
assented to by the passenger. But by a mere notice, 
without such assent, they can have no right to dis- 
charge themselves from performing what is the very 
essence of their duty, which is to carry safely and se- 
curely, unless prevented by unavoidable accidents. I 
think that such an exclusion of liability cannot be es- 
tablished without very clear evidence of the notice 
having been brought to the knowledge of the passen- 
ger, and of his having expressly assented to it. The 
mere delivery of a ticket with the conditions indorsed 
upon it is very far, in my opinion, from conclusively 
binding the passenger. The Lord Chief Justice, in the 
case of Zunz v. The Southeastern Railway Company, 
L. Rep. 4 Q. B. 539; 20 L. T. Rep. N. 8. 873, which has 
been referred to, thought himself bound by the au- 
thorities to hold that when a man takes a ticket with 
conditions printed on it he must be presumed to know 
the contents of it, and must be bound by them. I was 
extremely anxious to be referred to the authorities 
which influenced his judgment, but although numer- 
ous authorities were cited, none of them go the length 
of establishing that a presumption of assent is sufli- 
cient. Assent is a question of evidence, and the as- 
sent must be given before the completion of the con- 
tract. The company uncertake to convey passengers 
in their vessels for a certain sum. The moment the 
money for the passage is paid and accepted their obli- 
gation to carry and convey arises. It does not require 
the exchange of a ticket for the passage-money, the 
ticket being only a voucher that the money is paid; 
or if a ticket is necessary to bind the company, the 
moment it is delivered the contract is completed, be- 
fore the passenger has had an opportunity of reading 
the ticket, much less the indorsement. It may be a 
question whether, if a passenger were to read the in- 
dorsement and decline to agree to the terms, the com- 
pany could refuse to take him asa passenger. Hold- 
ing themselves out as undertaking to convey passen- 
gers by their vessels, it might be held that they are 
bound to carry upon the terms of their common-law 
liability alone, unless a special contract be entered 
into by the passenger. But it is unnecessary to con- 
sider this point. I have expressed a view of the case 
which places the right of the respondent to an inter- 
locutor in his favor on a different ground from that 
which was assumed by the Court of Session, but I 
agree in the reasons which led them to their conclu- 
sion, because I think that a limitation of the legal 
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liability of the steam packet company as carriers ought 
to be most strictly coustrued, as well as the assent to 
it distinctly proved. Therefore, I agree with my 
noble and learned friend that the interlocutors ought 
to be affirmed, and the appeal dismissed, with costs. 
Lord HarHerty. My Lords, I entirely concur. 
There are two questions, and two questions only in 
this case. The first is, has there been in fact any neg- 
ligence on the part of the defenders? That is a point 
on which both the Lord Ordinary and the judges of 
the Court of Session are perfectly clear, and as to 
which we should have any great hesitation in differing 
from them if there was any doubt on the subject; but 
as we can have none upon the evidence before us, it is 
not necessary for me to pursue the point. The other 
point was as to whether the pursuer had entered into 
a contract by which he agreed to be his own insurer — 
so to express it—not only against loss occurring in 
the course of the passage, but even against any neg- 
lect or default on the part of the servants or agents of 
the defenders with whom he contracted. Now, he en- 
tered into a contract for the conveyance of himself 
and his luggage from Dublin to Whitehaven. In the 
absence of any restriction assented to by him to his 
right, he was entitled to consider himself assured of 
tnat_passage in safety, except, of course, so far as an 
obstacle might have arisen from any unavoidable acci- 
dent. The carriers were obliged to use all due pre- 
caution and due care and diligence in carrying him 
and his luggage, when once they had completed a con- 
tract as common carriers for the purpose of so convey- 
ing him. They delivered to him a ticket, he having 
in the first place paid his money for the passage. I 
agree with the observation that was made by my noble 
and learned friend, that the money having been paid 
and the ticket having been taken up, a contract was 
completed upon the ordinary terms of conveyance for 
himself and his luggage, unless it can be made out 
that he had entered into any special contract to the 
contrary. A ticket is in itself nothing more than a 
receipt for the money which has been paid. Of course, 
terms may be imposed by the carriers, and parties may 
agree to such terms in derogation of their right. 
Numerous authorities were cited by the counsel for 
the appellants, but all of them either showed an actual 
signature by the party, binding him somewhat strin- 
gently to certain conditions, or they were cases in 
which the pleading had been that, whether there had 
been a signature or not, there was an agreement, and 
that was admitted, and the case turned, and was de- 
cided upon that admission, which was, of course, as 
good as if a contract had been signed. The only ex- 
ception among the authorities was that noticed by the 
Lord Chancellor, the case in the Passage Court of Liv- 
erpool, with regard to an excursion train, and I do 
not think it necessary to add any further observation 
upon that case. Iu the present case, the company, 
having received the pursuer’s money, and having given 
him a receipt for that money in the shape of a ticket, 
which bore upon the face of it simply a heading with 
the initials of the title of the company, and the words 
“ Dublin to Whitehaven,’ what was his position? He 
was entitled to consider that he had got a good and 
valid contract from common carriers to carry him 
upon the ordinary terms from Dublin to Whitehaven. 
That was his position, unless it can be shown that he 
had in some way varied it by a special contract. Now, 
it happens in this case, fortunately, that there can be 
no doubt as to whether he did or did not read or in- 





quire further into those conditions which were on the 
back of the ticket. He positively swears in one part 
of his examination to not having read the notice 
printed on the back of his ticket, and in his cross- 
examination he is in nowise shaken on that subject. 
Not only that, your lordships have one of the defend- 
ers themselves called on the other side, and this ques- 
tion is put to him in his cross-examination: ‘* Did you 
give any instructions as to directing passengers’ atten- 
tion to these conditions!’’ And he says, ‘* Yes; a 
large notice embodying the conditions appears on the 
bills we issue each month.’’ Then he is asked: * Did 
you give any instructions to the clerk who issued the 
tickets on your behalf to direct the attention of pas- 
sengers to what is printed on the back?”’ And his 
answer is, ‘‘No.’”’ Then we have the clerk himself 
called, and he says: ‘‘I was not in the way of draw- 
ing the attention of passengers to the condition on the 
back of the ticket, or to the notice.’’ That is clearly 
an admission that it was not his habit to call the at- 
tention of passengers to that which the defenders seek 
to set up as part of the contract. It isan admission 
that the condition not being printed on the face of the 
ticket, but on the back of it, he did not actually see to 
the passengers’ attention being in any way called to it. 
Now we have a very clear case, plainly set forth in all 
its circumstances; and it isa very wholesome rule, and 
one which, I think, should be understood to have been 
decided and acted upon by this house, that a contract 
cannot be made in this fashion, by simply printing, on 
the back of a ticket delivered to a passenger, something 
by which the company may seek for themselves a bet- 
ter contract than that by which he with whom they 
engaged conceives himself to have been bound. 

Lord O’HAaGAN. My Lords, two questions have been 
raised in this case, but in the view which I take of it 
the ruling of the first will dispense with any consid- 
eration of the second. The respondent’s loss by the 
default of the appellants is plain and undisputed. The 
appellants rely upon a contract relieving them from 
liability, but the respondent says that he never en- 
tered into such a contract; that the terms of it were 
never in fact made known to him; and that his assent 
to them was neither asked nor given. The question is 
one of evidence. Did the respondent enter into such 
acontract? I am of opinion that he did not, and [ 
have reached that conclusion substantially for the rea- 
sons which have been stated, and which it is not need- 
ful to repeat. Proof of the respondent’s knowledge 
and asseut might have been given in various ways. 
In certain circumstances, denial of them might not be 
permissible; in others, a jury or a court might be sat- 
isfied of their existence from antecedent dealings, 
notoriety of custom, publication of notices, verbal 
communications, and so forth; but I agree with the 
Lord Chancellor that mere receipt of a ticket under 
such circumstances, and with such an indorsemeut as 
we have before us, is not shown by the authorities 
cited at the bar to furnish, per se, sufficient evidence 
of such assent or knowledge. We have positive and 
uncoutradicted testimony that they did not exist; 
and in declining to discard that testimony on the 
strength of a false presumption, your lordships will 
act in the spirit of the legislation which would have 
pronounced the contract we are asked to enforce void, 
if the case had come within the statute. Of course, 
as it does not, we must deal with the facts as we find 
them; but it is satisfactory that we are enabled to de- 
cide in harmony with the policy of parliament which 
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has relaxed the stringency of judicial decisions in the 
interest of the public, and limited the power of com- 
panies to escape the proper consequences of their own 
misconduct or neglect. We were asked in the course of 
the argument what more the appellants could +have 
done to furnish notice of the terms on which they 
proposed to contract; an answer was supplied by 
some of the cases cited, in which the signature of the 
passenger or consignor demonstrated conclusively his 
conscious and intelligent assent to the bargain by 
which it was sought to bind him. When a company 
desires to impose special and most stringent terms 
upon its customers, in exoneration of its own liability, 
there is nothing unreasonable in requiring that these 
terms shall be distinctly declared and deliberately 
accepted, and that the acceptance of them shall be 
unequivocally shown by the signature of the con- 
tractor. So the legislature have pronounced in cases 
of canals and railways, scarcely distinguishable in 
substance and principle from that before us, and if 
the effect of your lordships’ affirmation of the inter- 
locutor of the Lord Ordinary be to compel some pre- 
caution of this kind, it will be manifestly advantage- 
ous in promoting the harmonious action of the law 
and in protecting the ignorant and the unwary. The 
appeal, in my opinion, should be dismissed, with costs. 

Interlocutors appealed from affirmed; and appeal 
dismissed, with costs. 

Solicitors for the appellants, Thomas Cooper, for 
Maconochie and Hare, Edinburgh. 

Solicitors for the respondent, Grahames and Ward- 
law, for Hope, Mackay and Mann, Edinburgh. 
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ity Jurisprudence. By John Willard, LL. D., 

the Justices of the Supreme Court of the 
State of New York. Revised, Corrected and Knlarged 
by Platt Potter, LL. D., late one of the Justices of the 
Supreme Court of the State of New York. New York: 
Banks & Brothers, 1875. 


\ R. JUSTICE WILLARD’S treatise was, when writ- 
4 ten, a work of unusual merit, and it has been, for 
twenty years, an acknowledged authority on the sub- 
ject of Equity Jurisprudence, especially in New York 
State. By no means so great a work as the splendid 
commentaries of Mr. Justice Story, it was, neverthe- 
less, quite as useful in its way and filled quite as im- 
portant, if not quite so distinguished a place. Story 
treated of Equity as a science; he traced its doctrines 
to their sources; he enriched it from the mines of the 
Civil Law; he compared it with the laws of continental 
Europe. To him, with some degree of appropriateness, 
might be applied the elegant eulogium of Lord Avon- 
more upon Blackstone, with the change of but a single 
word: “ He it was who first gave to Equity the air of a 
science; he found it a skeleton and clothed it with life, 
color and complexion; he embraced the cold statue, 
and by his touch it grew into youth, health and beauty.” 

Mr. Justice Willard prescribed for himself a hum- 
bler task — that of giving the law as it existed in his 
day — as it was administered by the courts of his own 
State, and as his brethren at the bar must needs know 
it. He contemplated a practical treatise that should 
be a safe and efficient guide for the lawyer who had 
work to do as well asa clear, succinct text-book for the 
student. All this his work has proved tobe. Although 
the treatise was adapted more particularly to the ex- 
isting state of the law in New York, its value was by 
no means merely local. The general principles of 
Equity Jurisprudence are substantially alike in all the 
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States, and, to a certain degree, in all civilized coun- 
tries. Equity, independent of any positive rules of 
law, is confined to no age or land. The sense of right 
and wrong, or a correct moral conscience, has ever 
been as universal as instinct or attraction. An equi- 
table decision depending on the moral perceptions of 
the mind, made by a Hindoo judge four thousand 
years ago, or bya Roman judge in the days of Jus- 
tinian, would meet the approval of a right-minded 
American judge of to-day. 

But with us, Equity Jurisprudence means something 
more than the arbitrary dictation of conscience. 
The notion has been entertained by men of repute in 
the law, and we fear is still rather widely entertained 
by many who have paid no attention to the subject, 
that Equity signified little more than Caprice. Ben- 
tham spoke of it as ‘‘ that capricious and inconsistent 
mistress of our fortunes, whose features no one is able 
to delineate ;’’ and Mr. Selden stated that ‘‘acourt of 
Equity is not bound by rules or precedents, but acts 
from the opinion of the judge, founded upon the cir- 
cumstances of every particular case.”” This notion is 
based upon a complete misconception of Equity as ad- 
ministered both in England and America. In the 
words of Mr. Justice Blackstone, “ If acourt of Equity 
did really act in this manner, it would rise above all 
law, either common or statute, and be a most arbi- 
trary legislator in every particular case.” 

Equitas sequitur legem is a fundamental maxim of 
Equity Jurisprudence. We recall no finer exposition 
of the province of Equity than that by Lord Redesdale 
in Bond v. Hopkins, 1 Scho. & Lef. His words were 
these: ‘There are certain principles on which Courts 
of Equity act, which are very well settled. The cases 
which occur are various; but they are decided on 
fixed principles. Courts of Equity have, in this re- 
spect, no more discretionary power than the Courts of 
Law. They decide new cases as they arise, by the 
principles on which former cases have been decided, 
and may thus illustrate and enlarge the operation of 
these principles; but the principles are as fixed and 
certain as the principles on which the Courts of Com- 
mon Law proceed.”’ 

These ‘‘fixed principles’ constitute the Jurisprudence 
of Equity, and make up the contents of the treatise 
before us. The original work was divided into twelve 
chapters, upon the following subjects, which we give in 
their order: A General View and History of Equity 
Jurisprudence; Of the Relief Afforded by Equity in 
Cases of Accident and Mistake; Of Account; Of 
Fraud; Of Specific Performance, Correction and Re- 
execution of Agreements and of Compensation; Of 
Bills of Interpleader, of Peace, of Quia Timet and to 
Marshall Securities; Of Injunctions; Of Uses and 
Trusts; Of the Protection Afforded by Courts of 
Equity to Persons Laboring Under Disability; Of 
Equity Jurisdiction in Cases of Dower and Partition; 
Of Partnership and of Corporations, and Proceedings 
against them in Equity. To these the learned Editor 
has added a very valuable chapter on Set-Off at Law 
and in Equity. These subjects were treated with 
great fullness and learning. Naturally, the adjudica- 
tions of New York received the chiefest attention, 
for in no other State had so complete and harmonious 
a system of Equity been elaborated. The diversities 
arising from local legislation and from usage render a 
uniform system of Equity in the several States almost 
or quite an impossibility. But the points of variance 
are not great, since most of the States have been con- 
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tent to follow closely a system moulded and embel- 
lished by a Kent anda Walworth. The learned author 
did not, however, confine himself to the adjudications 
of this State, but resorted freely to the reports of the 
other States and of England for illustrations and 
authorities. 

The present edition has been prepared with great 
care and fidelity, and almost every page bears the 
marks of the “‘amending hand.”’ It is twenty years 
since the original was published, and in the interval 
great and important changes have been wrought in the 
science of Law and thereby in the science of Equity. 
These the editor has incorporated in the work, by re- 
vising and correcting the text when rendered necessary 
by later decisions, by adding numerous original para- 
graphs, and by notes. Beside these, in order to adapt 
the work more fully to the needs of the law student, the 
editor has added legal definitions of the several sub- 
jects discussed. Valuable as this treatise unquestion- 
ably was when it came from the hand of its author, it 
has gained an additional value from the great learning, 
the ripe experience, and the faithful research of the 
Editor. 

EE 
OBITUARY. 


Hon. MARTIN GROVER. 


Po MARTIN GROVER, of the Court of Ap- 
peals, died at his residence in Angelica, Allegany 
county, on Monday evening last, August 23. He had 
been ailing for nearly a year past, but it was not until 
the end of March that he was compelled to take —as 
he then expected and his friends hoped —a brief re- 
spite. But the severe labors of the past five years had 
exhausted his vital energies and broken his robust 
constitution, and he never returned to his seat. 

Judge Grover was born October 20, 1812, and, after 
his call to the bar, commenced the practice of law 
in Angelica. In 1844 he was elected Member of Con- 
gress. 1853 he was the Free Soil candidate for Attor- 
ney-General, but was of course defeated. In 1857 he 
was elected a Justice of the Supreme Court to fill a 
vacancy, and was re-elected in 1859 for the full term. 
In 1867 he was elected a Judge of the Court of Ap- 
peals, and in 1870 he was re-elected to the position 
under the amended judiciary article of the constitu- 
tion. 

Martin Grover was one of the ablest judges that has 
ever illustrated the jurisprudence of this State. 
Thoroughly grounded in the principles of the law; 
prompt and discerning in applying them to the affairs 
of men; clear and quick in the perception of the right 
and steadfast in maintaining it against all sophistry 
and technicalities; diligent and conscientious in the 
discharge of his duties, and simple of heart and of 
manners, he worthily won a place alongside of the 
great jurists who have adorned the Bench of this 
State. 





Hon. Joet PARKER. 


Although it might not seem to lie within the accus- 
tomed scope of a journal like this to occupy any con- 
siderable space with obituary notices of individual 
members of the bar of our own or other States, there 
are occasions when it is eminently proper to vary from 
this custom, by calling attention to the more distin- 
guishing traits of such of them as have stood before 
the public in places of special power and influence. 
The example of success which marks the course of such 





aman is not confined to the limits of the spot which 
he occupies in person, and, when he dies, his memory 
often lives after him to animate and encourage others. 
Such, we believe, will be found true of the life and 
character of the Hon. Joel Parker, of Massachusetts, 
whose death occurred on the 17th of the current month. 
Not only had he filled the highest judicial office in his 
native State of New Hampshire, but we doubt if 
there isa State in the Union in which there are not 
prominent and leading members of the profession who 
will have heard with pain, that a valued teacher and 
friend, whose instructions they shared at some time 
during his long-continued connection with Harvard 
Law School, has closed an honored and useful life, at 
the ripe age of four score years, his powers unimpaired, 
and his vigor unabated. Our notice of him must be 
brief, for full as his life was with the duties of office, 
and the powers and responsibilities of place, it fur- 
nished few incidents for record vr remembrance which 
can enter into the materials of a biography. He was 
born in Jaffrey, N. H., January 25, 1795, was graduated 
at Dartmouth College in 1811, and, having studied law, 
commenced practice in Keene, N. H., in 1815. In 
1833, he was appointed associate justice of the Supreme 
Court of that State, and was promoted to the place of its 
Chief Justice, in June, 1838. He resigned this office in 
June, 1848, and was, the same year, appointed Royal 
Professor in the Law School of Harvard University. 
He held this place till January, 1868, when he resigned 
it, and was, thereafter, principally engaged in the 
charge and conduct of his own private affairs. This 
left him but little opportunity to share in political 
affairs, and his period of political office was limited to 
a service of two years in the legislature of New Hamp- 
shire, and a membership of the constitutional conven- 
tion of Massachusetts in 1853. Among his other public 
duties may be mentioned the part he took in revising 
the statutes of New Hampshire in 1840, and a like ser- 
vice in Massachusetts in 1857. Among the public 
tokens of respect which he received was the Doctorate 
of Laws from his Alma Mater, in 1837, and a like ex- 
pression from Harvard in 1848. He was a valuable 
member of the Massachusetts Historical Society, and 
also of the American Academy of Arts and Sciences. 
Besides his services as a teacher and professor at Cam- 
bridge, he gave courses of lectures, with great accept- 
ance, upon medical jurisprudence, in the Medical 
College in New York, and upon the constitution and 
constitutional law, at Dartmouth College and the 
Columbian Law School at Washington. But the most 
important period of his life, and that which served to 
call into exercise the leading traits of his mind and 
character, was while he held the office of judge, and 
was engaged as an instructor in law in the University 
at Cambridge, covering. in the whole, thirty-five years. 
Though he kad a disciplined and well-balanced mind, 
and was capable of long and patient labor in pursuing 
the investigations to which he was, at time, subjected 
in the course of his duty as Judge and Professor, he 
had certain characteristics which were sufficiently 
marked to be noticed when speaking of the elements 
of his success. He wasaclear and original thinker, and 
never was content to accept opinions at second-hand, 
without testing them in the alembic of his own brain. 
He carried this principle so far, at times, in rendering 
judgment upon matters coming before him as judge, 
that he did not hesitate to break away from precedent, 
or discard what is called the weight of authority, 
where it clashed with his own deliberate convictions. 
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The case of Briltonv. Turner, 6 N. H. 481, in which 
he gave the opinion of the court, isan example of this 
independence of a commonly received opinion. In- 
deed, the circumstance of his being ina minority, ina 
matter in which he had formed a deliberate opinion, 
had little to deter his avowing it when called to express 
a judgment. No prestige of name or position on the 
part of an antagonist deterred him from fearlessly 
maintaining his own convictions before the public, 
when assailed, although, in doing so, he was careful to 
observe the laws of courtesy and self-respect in con- 
ducting the discussion. These remarks are not intend- 
ed to imply that he was unduly sensitive to criticism 
or opposition, but to explain the mannerin which he 
met antagonism, when assailed in the performance of 
a public duty, or his official acts were made the sub- 
jects of censure. 

What is meant by this quality of fearlessness without 
captiousness, in maintaining his convictions in matters 
of public concern, may be illustrated by the memora- 
ble cenflict of opinion which occurred between him 
and Judge Story upon a question of jurisdiction, which 
arose between the United States court and that of 
New Hampshire in the matter of dealing with a bank- 
rupt’s estate, under the law of 1841, exempting “liens” 
upon the property of the debtor from the operation of 
that statute, ‘which may be valid by the laws of the 
States respectively.’’ The question, in substance, was 
whether the clause extended to “liens’’ created by 
attachments of property upon mesne process — Judge 
Story holding that it did not, the Court of New Hamp- 
shire, through its Chief Justice, that it did. In carry- 
ing out their respective views of the Circuit Court of 
the United States and that of New Hampshire, Judge 
Story held that the District Court might enjoin the 
attaching creditor of a bankrupt, residing in New 
Hampshire, from proceeding in his suit in the State 
Court, by levying upon the property . 

In giving his opinion, he thus spoke of that to which 
the Chief Justice had come upon the main question, in 
conflict with hisown. “ It has met the question in a 
manly and direct manner, and reasoned out the case, 
as far as it can be reasoned on that side, fully and 
fairly.” In giving his own judgment in the Circuit 
Court, Judge Story added: ‘Incase of the disobedi- 
ence of such order or injunction, then the District 
Court ought to proceed to enforce obedience thereto, 
as in other cases of the violation of injunctions.” 
This position is strongly impugned by C. J. Parker, in 
a very long and elaborate opinion, in the course of 
which he adds: ‘ We take occasion to say, in conclu- 
sion, that if the plaintiff in this and other cases simi- 
larly situated, shall ask the interference of this court, 
it will be our duty to enjoin and prohibit the bankrupt 
and his assignees, the creditors and all claimants of 
the property attached, from attempting to procure 
any process from any court which is not acting under 
the authority of this State, with a view to prevent the 
entry of judgments in such suits, or to prevent the ex- 
ecution of the final process issued upon the judgments 
when obtained,” ete. “And if any such injunction is 
issued by us in any case, it will be our duty to punish 
any infraction of it when brought to our notice, by 
prompt action,” etc. In this resolution in which there 
is nothing equivocal in its terms, the legislature of the 
State concurred, in language hardly less decided on 
the part of that body. But, fortunately, before any 
practical collision had taken place between these 
courts, the question was put at rest, by a judgment 





of the Supreme Court of the United States, in Peck v. 
Jenness, 7 How. 612, which went up from the court 
of New Hampshire, in which the opinion of the Chief 
Justice of that court, upon the original point, was 
fully sustained. It is hardly necessary to add 
that in conducting that grave discussion, these 
distinguished jurists did ample justice to the 
importance of the question before them, and if 
one may be considered as having triumphed, the other 
can hardly be said to have sustained any other than an 
honorable defeat. It is familiar to most readers, that 
the place of chief justice in a court of final jurisdiction, 
in almost any of our leading States, must, necessarily, 
involve a constant and varied call upon the best pow- 
ers of the incumbent; and when we add that, in the 
ten years of his administration of that office, no one 
ever presumed to charge Judge Parker with partiality 
or a lack of ability or moral courage in dealing with 
the questions he was called to adjudicate, one could 
hardly pay a higher tribute to the integrity of his 
judicial life than by recalling so significant a fact. 

There was less of incident or interest, it may be, to 
mark his career as a Professor than asa Judge. His 
life, though not less useful and important through the 
influence he exerted, was necessarily uniform, and, to 
a certain extent, monotonous and uneventful. It was 
not, however, from lack of mental activity or any in- 
disposition to labor, for inaction, at any time, could 
never be predicated of his life. He entered with zeal 
and interest into his round of official duties, and the 
student ever found him a ready and cheerful guide 
and counselor, while his associates shared his active 
sympathy and ready co-operation. He brought to the 
office clear apprehension, exactness of learning, and 
tact and skill in communicating instruction to his 
pupils, together with a wide practical experience and 
observation in understanding and applying the prinei- 
ples he taught, which are hardly less important toa 
teacher, by the way of illustrating and explaining to 
the student what law is, than the knowledge itself of 
what he undertakes to teach. To the hundreds, we 
might say thousands, who, at one time or another, 
came under his influence and instruction, we might 
confidently appeal, while claiming for him a courtesy 
and urbanity which has hitherto characterized the re- 
lation of teacher and pupil in that school, as the out- 
growth of a free, decorous and gentlemanly intercourse 
and companionship. 

He published no one considerable work; but his occa- 
sional pamphlets, many of which were of considerable 
size, if collected, would make quite a series of volumes. 
They were chiefly upon constitutional and historical 
subjects, and were drawn up with much research and 
care. The constitution was one of the subjects upon 
which he lectured in the Law School, and, before and 
during the war, he devoted a good deal of time to the 
examination of the questions which grew out of that 
unhappy controversy. He was interested in matters 
of local history, and contributed many valuable papers 
upon these subjects to the volumes of the proceedings 
of the Massachusetts Historical Society, all of which 
were characterized by his accustomed thoroughness 
and accuracy. To some it might seem like contrasting 
his sphere of usefulness and activity, to exchange the 
place of Chief Justice for that of a Professor in a law 
school. But when it is remembered that it brought 
him in contact with young men from almost every 
State in the Union, whe were to be the leading minds, 
as jurists and advocates, in the various regions into 
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which they were scattered, and that it was his privi- 
lege and duty to impress upon their habits of thought 
and life, at the most susceptible period of their prog- 
ress, the influences of his own example and opinions, 
it is difficult to overestimate the value and importance 
of the instruction which he was able to impart, not 
only to them, but, indirectly, to all with whom they 
should come in contact as lawyers and as men. It 
reflected itself, moreover, upon the character of the 
school as well as its pupils. The amount of this influ- 
ence, extended so widely and reaching through a period 
of twenty years, can with difficulty be compared with 
that of a judge while pursuing his ordinary routine of 
official duty. It appeals strongly to one’s conscious- 
ness of moral power, if he has it, however destitute it 
may seem to be of the more prominent attractions of 
public office. 

In the private relations of domestic and social life, 
Judge Parker was kind, genial and generous. He was 
an idol of his family, and an ever welcome guest in the 
circle of his friends, though he had nothing of the 
sycophant or flatterer in kis composition. The unfor- 
tunate ever found in him a kind benefactor, and it 
was his delight to indulge a naturally refined taste in 
the attractions which he gathered around his home. 
He rose, like so many of our public men, from the 
early training of a New England country home, to 
positions of rank and influence, by his own diligence 
and merits; and his example is an encouragement to 
perseverance to young men entering upon professional 
life, by assuring them that, under Providence, success 
lies in what they themselves can achieve. E. W. 

CAMBRIDGE, August 23, 1875. 

——__—_ 
CORRESPONDENCE. 


Mr. Hat's Jury ReForm. 
Troy, N. Y., August 21, 1875. 
Editor of the Albany Law Journal: 

I have all the sympathy in the world with Mr. B F. 
Hall in his attempt to procure a law permitting a 
majority, or at all events, nine of a jury to render a 
verdict in civil causes. I do not agree with him as 
to criminal cases. If the evidence of a man’s guilt is 
not sufficiently clear to convince twelve average men, 
he ought not to be deprived of his life, his liberty, or 
his property. But how does Mr. Hall expect to attain 
his object through the legislature? Is not the consti- 
tution in his way? ‘The trial by jury * * * isto 
remain inviolate forever.’’ I rather think the legisla- 
ture cannot change that. B. 

ee 
NOTES. 


genie CAMPBELL & CO. have issued the 

first number of a proposed weekiy periodical, to 
he called the ‘‘ New York Weekly Digest,” and to con- 
tain abstracts of cases decided in the various courts 
of this State. —— We have received the first number 
of “‘The Michigan Lawyer,” which is a pamphlet pub- 
lished by Richmond, Backus & Co., of Detroit, and 
containing abstracts of decisions of the Supreme 
Court of Michigan, and the Nisi Prius, Superior Court 
and United States District Court reports of Michigan. 
The abstracts are arranged by Mr. Hoyt Post, the 
Supreme Court reporter. The ‘‘ Michigan Lawyer’”’ is 
to be published monthly.—— An eminent member of 
the New York city bar writes as follows: ‘I differed 
from you in respect to the action of Judge Davis in pun- 
ishing the counsel for contempt, you may remember, 





but I have just been reading Mr. Field’s article, and I 
must have egregiously blundered as to the facts of the 
case. It is now so clear, that if I had been one of Tweed’s 
counsel, I should have refused to pay the fine and 
tested the rightfulness of the judge’s action by writ 
of habeas corpus. It isso seldom that we differ, that 
I am glad to be able to say on this vital question of the 
dignity and independence of the bar, we are in full 
accord.”’ 


The Court of Queen’s Bench is among the courts 
that have virtually ceased to exist in England, and 
speaking of it the London Times says, that to Alex- 
ander Cockburn, certainly in many respects not the 
least distinguished of the series, belongs the melan- 
cholly distinction of being the last Lord Chief Justice 
of Fngland. The jurisdiction of the court, it is true, 
is preserved by the judicature act, and is vested in a 
division of the high court of judicature. And its pe- 
culiar jurisdiction is vested in that division exclu- 
sively. But as a court —as that great court which has 
existed ever since the conquest as a distinct and sep- 
arate tribunal, with that high and lofty jurisdiction 
which could originally only be exercised by the king 
in person, and was so exercised by our sovereigns ever 
since the time of Alfred, as that great court of the 
king, inferior only to parliament in greatness and dig- 
nity —its history has closed. All its proud distine- 
tion and its lofty traditions expire and pass away, and 
become as things of the past. It has, however, a 
great history, a history of ten centuries’ duration, 
closely connected with the constitution of the country 
through a long succession of ages, and associated with 
a series of great names, and historic, often tragic 
events; and it was not fitting that it should pass away 
forever, without a word by way of memorial, and in 
some measure of regret. 


The Bar of Philadelphia held a meeting on the 14th 
to pay their tribute of respect to the memory of the 
late Horace Binney; Judge Strong, of the United 
States Supreme Court, presided, and in the course of 
his remarks on taking the chair, he paid the following 
tribute to the venerable dead: ‘‘But we may say 
many things of him, and among them let me say one 
thing. I have known no man so perfect as Mr. Bin- 
ney. A jewel may present on one side a beautiful 
aspect, but turn it over, and a defect, a flaw is found. 
So it is with many men. But Mr. Binney was not a 
one-sided man, and who can point to any defect in 
him? As a logician, who was his superior? As a 
scholar, who was his superior? As a religious man, 
who was his superior? In all respects he commanded 
admiration. I have made no preparation, and I do 
not propose to speak at length, but permit me to say 
that it was my privilege to be the intimate classmate 
of his son, and I know of no man among lawyers tu 
whom I owe more, and whose advice did so much to 
shape my professional life as Mr. Binney.” 


Some recent discussions on trial by jury have dis- 
played a degree of ignorance of the origin of that 
famous institution which, we fear, is by no means 
unique. It is usually imputed, with all the wisdom of 
the common law, to the ancient inhabitants of Britain, 
or to what Sir William Blackstone, with a fond par- 
tiality, calls ‘‘our own Saxon princes.” Dr. Pettin- 
gall has sought for the origin of this form of trial in 
the regulations of Grecian and Roman judicature, 
reasoning that legal and political institutions are the 
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production of civilized nations and the result of wis- 
dom and cultivated natures; and he has endeavored 
to establish that it was first introduced in Britain by 
Roman law. (Pettingall on the use of Juries among 
the Greeks and Romans.) Sir W. Jones, in the preface 
to his translation of Is#us, agrees with Dr. Pettingall, 
that the Athenian juries differed from ours in very 
few particulars. A learned controversy has been 
sustained upon the question whether the trial by jury 
was in use among the Saxons. (Spelman’s Gloss. voc. 
Jurata; Hickes’ Dissentatory Epistles on Saxon Lit- 
erature; Preface to Wilkin’s Leges Anglo-Saxonica; 
Brady’s History of England; Hallam’s Middle Ages, 
chap. 8; Reeves’s History of the English Law, part 1, 
chap. 1.) The first satisfactory relation of a trial by 
jury in England is in a cause in which the Bishop of 
Rochester was a party, in the reign of the Conqueror. 
It was not till the time of Henry the Second that the 
trial by twelve men, *‘duodecemvirale judicium ”’ gen- 
erally superseded the trial by an indefinite number of 
suitors of court which was in commun use during 
Saxon times. Reeves’s History of the Law, Henry II; 
Hallam’s Middle Ages, chap. 8. The celebrated ex- 
pression in Magna Charta, “judicium parium”’ has 
received different interpretations, beside the more 
common one of its referring to a jury. In the opin- 
iou of some writers, it means a trial by the pares curie ; 
and Coke observes that “‘ judicium ”’ is used instead of 
* veredictum,”’ because it is intended to relate to pro- 
ceedings before Lords in Parliament. (2 Inst. 49.) See 
avery learned note by Amos to Fortescue’s De Laudi- 
bus Legum Anglia, chap. 20. 


Dr. Pettingall’s opinion that legal and political in- 
stitutions are the production of wisdom and civiliza- 
tion is against the usually accepted notion as to the 
origin of the Common Law. The prevailing idea is, 
not merely with the profession of the law, who imbibe 
it at the outset of their studies, and cherish it from 
habit ever after, that there always has been some mys- 
terious excellence in the common law; that it had its 
source in the purity and simplicity of some ancient 
but undefined epoch; that as letters were not much 
used in these times of wise simplicity, it had been 
handed down by tradition from age to age and gen- 
eration to generation, and that though the corrupt 
learning of the schools which obtained in late ages, 
and the false refinements of modern innovation, had 
greatly impaired its original purity and pristine vigor, 
yet its regenerating principle was gradually operating 
to restore its primitive virtues and original sanctity. 
Such was the notion set forth with great eloquence 
and persuasion by Blackstone. But other jurists, less 
given to panegyric, have discovered that this is a vain 
superstition. And it seems to be now pretty generally 
agreed that the so-called Common Law of the Saxons, 
Danes and Normans, and that prevailing during the 
reigns of the Plantagenets and the first Stuarts, was 
unworthy of our admiration; that our Common Law 
took its rise in the middle of the seventeenth century, 
to which the second revolution in 1668 gave shape and 
figure, that it was afterward improved in England, 
but received its greatest lustre in this country. 





We have received the following: ‘“‘ Apropos your 
correspondent B. S.’s minutes in the last number 
(August 21), the Revised Statutes (2 Edm. 723) also 
bear upon the subject: ‘§ 11. When any person 


shall be convicted of two or more offenses, before sen- 
tence shall have been pronounced upon him for either 





offense, the imprisonment to which he shall be sen- 
tenced upon the second or other subsequent convic- 
tion shall commence at the termination of the first 
term of imprisonment to which he shall be adjudged, 
or at the termination of the second term of imprison- 
ment, as the case may be.’ But the statute evidently 
applies to several convictions upon ex parte indict- 
ments. Whether Wilkes’ case, cited by your corre- 
spondent,'was aconviction of two misdemeanors at the 
same time under the same indictment, does not ap- 
pear, and I have not the authority at hand.’’—— 
Another correspondent says: ‘ The first point in the 
reporter’s abstract of The People v. Betts, 55 N. Y. 600, 
that ‘a statute prescribing that the determination of an 
inferior tribunal shall be final and conclusive is a bar, as 
well toa review by a common-law certiorari, as by ap- 
peal,’ overrules a practice which prevailed in this State 
without question from 1804 to 1872, and justifies this 
note referring to the cases sanctioning that practice, 
for the reason that the report of The People v. Betts 
does not show the cases declaring the old, and now 
overruled doctrine: they are Lawton v. Cambridge, 2 
Cai. R. 179, 182; Le Roy v. The Mayor, etc., of N. Y., 
20 J. R. 429, 488; Bruyn v. Graham, 1 Wend. 370, 375; 
Ex parte The Mayor of Albany, 23 id. 277, 287; Ex parte 
Heath, 3 Hill, 43, 52; In the mutter of Canal and Walker 
streets, 12 N. Y. 406, 412; The People v. Freeman, 3 
Lans. 148, 149; The People v. The Canal Board, 7 id. 
220, 222. 

A rather curious case came before the first chamber 
of the Court of Appeal at Paris on the 9th ult. Dur 
ing the recent war the Germans seized some timber 
belonging to some timber merchants and used it in 
re-building the railway bridge of Chalifert. The tem- 
porary bridge thus erected had since the close of the 
war been used by the railway company, who some 
time ago offered, when they should permanently re- 
store the bridge to return the timber to its owners and 
to pay them a sum for its use. This offer was refused, 
and the merchants sued the company for the imme- 
diate return of the timber. The Civil Tribunal of the 
Seine delivered judgment in favor of the claimants. 
The report in the Gazette des Tribunaux is somewhat 
obscure, but it appears that the court decreed the re- 
turn of the timber within a month; or in default con- 
demned the company to pay 2,800 francs and the costs 
of the suit. The company appealed, and, in the mean- 
time, the bridge seems to have been re-built and the 
timber in question sold. Upon the hearing of the ap- 
peal, M. Lefevre Portalis, on behalf of the company, 
argued, first, that the damage complained of was 
within the class cf damages resulting from the war, 
the compensation for which was regulated by the laws 
of the 6th of September, 1871, and the 7th of April, 
1873; secondly, that by the use of the wood in the 
construction of the bridge it had become part of the 
public property, since the re-construction of the bridge 
had taken place with the approval and under the au- 
thority of the government; therefore the compauy 
were only bound to repay to the timber merchants the 
price actually produced by the sale of the timber when 
taken out of the bridge. The timber merchants pre- 
sented a cross-appeal, seeking to have the damages 
raised to 10,000 francs. The Court of Appeal held that 
the action for recovery of the timber could not lie, 
inasmuch as by its incorporation in the bridge it had 
become part of the public ways. The damage caused 
by the use of the timber by the enemy for the con- 
struction of the bridge the court held could not be re- 
covered from the company, inasmuch as it was clearly a 
damage occasioned by the war. The measure of the 
company’s liability for damages was the value of the 
timber at the time when they resumed possession of 
the bridge after the occupation of the line by the 
enemy, and the court assessed this damage at 3, 
francs. 
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CURRENT TOPICS. 


HE terms of the following justices of the Supreme 
Court expire this year: Tappen, of the second 
district ; Osborn, of the third; Bockes, of the fourth; 
Morgan, of the fifth; Boardman, of the sixth; 
James C. Smith, of the seventh, and Barker, of the 
eighth. The New York Zzpress understands that no 
opposition will be made to the re-election of Tappen, 
Osborn, Smith, Boardman and Barker, and that the 
only contests will be in the fourth and fifth districts, 
We recently expressed an opinion which we very 
sincerely entertain, that Judge Tappen would not 
be seriously missed were he to be relegated to private 
life. This opinion we have formed solely from 
his work and from such indications of professional 
sentiment as have come to us, not from any indi- 
vidual knowledge of the man, for we know him not. 
But we almost wish that we did know him, for we 
now take him to be a jolly soul. The Zribune of 
Thursday says that, at the picnic at City Island on 
Wednesday, “Judge Tappen sang a sentimental song 
or two,” whereupon the Italian artist, Viani, placed 
a pistol to his head and shot himself; but the coro- 
ner’s jury did not find, we believe, that the death 
was superinduced by the songs. Then, too, Judge 
Tappen is said to be ‘‘ getting courteous,” a thing 
so unusual in candidates just before election that 
we should not believe it, had we not such excel- 
lent evidence that he amused his audience at pic- 
nics by singing “sentimental” songs. However, 
the North Shore Advocate recently said, in an arti- 
cle in Judge Tappen’s behalf and in answer to 
our suggestion, that he be allowed to withdraw, gave 
the following reason why he should be re-elected: 
‘Tt has been remarked of late that Judge Tappen’s 
demeanor to the profession has been of that cour- 
teous character which is always admired, and that, 
whatever might have been said when he was first 
elevated to the bench, he is now the courteous, de- 
liberate and careful judge — that the people, as well 
as the lawyers, admire.” 


The Nation thinks it quite remarkable that ‘‘no 
one seems to have noticed the close analogy that 
exists between the Baker Case in England and the 
Tweed Case in New York,” and proceeds to point 
out that Colonel Baker ‘‘ was convicted for a misde- 
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meanor, and sentenced accumulatively; but the in- 
dictment embraced also a count charging him with a 
felony, so that the poor martyr was actually tried at 
one and the same time for two entirely different 
offenses.” The “different offenses” charged against 
Colonel Baker were assault with intent to commit a 
rape and indecent assault, and the ‘‘ accumulative 
sentence” was fine and imprisonment. It is by just 
about this sort of logic and illustration that the de- 
cision in Tweed’s Case has been assailed. If the 
editor of the Nation will study carefully the extract 
from Mr. O’Conor’s brief, which we elsewhere print, 
it will discover how erroneous it was. 


Attorney-General Pierrepont has appointed the 
Hon. Edwin B. Smith assistant attorney-general of 
the United States. Mr. Smith is about forty years 
of age, is a native of Maine, was graduated at Bow- 
doin, read law with Judge Bourne, became a partner 
of Col. Tapley, afterward a judge of the Supreme 
Court at Saco, and for the last two years he has been 
the reporter of the Supreme Court, in which position 
he has displayed very excellent ability. He is a 
thorough lawyer and an honest man, and he has, 
besides, an unusual degree of what is termed ‘‘ ex- 
ecutive ability,” a quality much needed in the posi- 
tion to which he has been called. 


The Tribune of the 24th ult. contained an editorial 
on the Tweed Case, which was very obviously writ- 
ten by Mr. Charles O’Conor. It was, however, more 
candid and dispassionate than his letter, and more 
reasonable. He, however, nowhere says in it, as he 
nowhere said in his letter, that, in his judgment, the 
decision in the Tweed Case was wrong. Such an 
impression he seeks to convey, but he nowhere ex- 
presses it in terms. Some extracts have been given 
of Mr. O’Conor’s argument in the Johnson Case, and 
for the purpose of showing what Mr. O’Conor’s real 
sentiments are on this question of cumulative punish- 
ment, we copy the whole of Mr. O’Conor's argument 
bearing directly on the point, except a lengthy note 
in which he examines the authorities. He says, 
under his “fifth point:” ‘‘ No more than one penalty 
is recoverable in one action under the act of March 
27, 1857. Civil actions for penalties and forfeitures 
are in substance and effect part of the legal machin- 
ery for administering criminal justice. They were 
such in the native land of the common law; and 
there is no ground for regarding them in a different 
light here, for it is only in respect to ‘capital or 
otherwise infamous, crimes,’ that preliminary indict- 
ment by a grand jury is required. So far as the 
principle in question is concerned, a civil action for 
a penalty is not distinguishable in matter of sub- 
stance from a criminal prosecution. And accord- 
ingly, except under some statute expressly authoriz- 
ing such a course, it has not been the practice to 
allow two distinct offenses to be tried at the same 
time, either by indictment or penal action. Arch- 
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bold’s Criminal Pleading, 58, 59, 64-68, 16th ed. 
Besides the confusion and embarrassment in which 
a trial at one time for many offenses would involve 
the accused, such a practice, if tolerated, would break 
down and utterly obliterate many principles of law 
that are not only well established, but essential to 
the safety of the citizen. * * * The usage of 
employing numerous counts, to guard against a pos- 
sible variance between the allegation and the proof, 
is the sole cause of any misapprehension concerning 
this matter, which may appear in some few judicial 
opinions. Because there may be many counts in an 
indictment or declaration, and each on its face must 
be for a different offense, it has been hastily assumed 
that distinct and different transactions, occurring at 
different times and places, and constituting so many 
different offenses, may be given in evidence on the 
trial of an indictment or a penal action. The few 
cases that are to be found giving an apparent sanc- 
tion to this notion are not sufficient to establish it.” 
[He here refers to the note at the end of the points, 
in which the authorities are closely examined. 
We have space for only the following extracts :] 
‘*In the ancient law, more than one count in the 
same indictment was unknown. 11 Cl. & Fin. 375. 
The device of inserting many counts to avoid a vari- 
ance did not change the law governing at the trial. 
It remained the law, that but one offense could be 
proved or tried in one case.” ‘‘The supposed dis- 
tinction between felonies and misdemeanors is not 
acted upon at common law in English judicial prac- 
tice. Regina v. Barry, 4 Fost. & Finl. 392, 393; 
Regina v. Burch, id. 410-412. Modern statutes have, 
indeed, been enacted in England, allowing a limited 
number of misdemeanors, say three or five, to be 
tried together under circumstances. Archbold’s 
Criminal Pleading, p. 66, 16th ed. But this is evi- 
dence that the true rule of the common law was 
otherwise.” 


The Incorporated Council of Law Reporting for 
England have issued a prospectus which is, in some 
respects, a rather remarkable document, according 
to the following summary from the Solicitors’ Journal: 
‘*Beginning with the announcement that the im- 
portant changes made by the judicature acts have 
induced the council to wind up the current series of 
the Law Reports with the present year, 1875, and to 
commence a new issue with the year 1876, the pros- 
pectus proceeds to unfold the arrangement of ‘‘the 
plan of reporting under the new legislation.” The 
plan, when unfolded, seems to be to go on very 
much as before. The reports of the 1st or Chancery 
division are to be kept separate; so are the reports 
of the 5th division, which embraces the Probate, 
Divorce and Admiralty business; and, ‘as each of 
the 2d, 3d and 4th divisions, that is to say, the 
Queen’s Bench, Common Pleas and Exchequer divis- 
ions, has exclusive jurisdiction given it over certain 
branches of business, and as each division will fur- 
nish matter enough for one volume of reports a year,’ 
there are to be separate volumes for each of these 
divisions. So far, the plan has not developed any 
very striking novelty, but we now come to a slight 
change in the old arrangement. In the words of 





the prospectus, ‘the whole of the intermediate ap- 
peals will be distributed among the volumes of the 
courts of first instance upon a uniform plan, and 
there will be no separate volume of reports in 
respect of Her Majesty’s Intermediate Court of 
Appeal.’ In order to avoid the clumsy system of odd 
parts, the Crown Cases Reserved are to go into the 
Queen’s Bench division, and one volume, to be cited 
under the appropriate style of ‘Misc. Div.” (i.¢., 
Miscellaneous Division), is to comprise Probate, 
Divorce and Admiralty cases, the Ecclesiastical cases 
in the Court of Arches, and the Admiralty and Ec- 
clesiastical appeals to the Privy Council. The 
Bankruptcy cases are to be mixed with the cases in 
the Chancery division. ‘As the appellate jurisdic- 
tions of the Privy Council and the House of Lords 
are to be continued for the present, the reports of 
the cases before those tribunals will be published as 
hitherto,’ with this alteration, that the Privy Council 
cases (except, we suppose, those to be given in the 
‘Misc. Div.’), the English, Scotch and Irish appeals, 
and the Divorce appeals, are all to be crammed into 
the same volume. A consolidated digest of the 
Law Reports, down to the end of 1875, is to be 
issued in 1876.” 


The New York newspapers have been engaged for 
some time past in publishing opinions and ab- 
stracts of opinions of the Supreme Court of the 
United States, usually preceding them with the 
information that the opinion ‘has just been an- 
nounced,” or that the court ‘‘ yesterday decided,” 
etc. The fact is, that no opinions of that court 
have been “announced” or “handed down,” nor 
have any cases been decided since the adjournment 
in May. Every opinion of the court was sent to the 
Law JOURNAL as soon as prepared, and we have 
given either in full or in brief every opinion that 
we regarded of importance, and likely to interest 
our readers. Some of the opinions now being cir- 
culated as ‘‘just announced” were published in 
Volume X, as for instance the case of the Home Ins, 
Co. v. Morse. 

es 


NOTES OF CASES. 


[* Patterson v. Pittsburg & Connellsville Railroad Co., 

1 Weekly Notes of Cases, 569, the Supreme Court 
of Pennsylvania decided the following question: 
An employee upon a railroad was thrown from a car 
and injured, owing to a defect in the construction 
of a switch. In an action against the company, the 
plaintiff offered to prove that he had notified both 
the foreman and the superintendent of the road of 
the defective condition of the switch; that they had 
promised to have the necessary repairs made, and 
had requested the plaintiff to continue the use of the 
switch, exercising due care; that the repairs were 
not made prior to the accident, and that in conse- 
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quence of such neglect he had sustained his present 
injuries. The court below refused to admit the offer. 
Held (reversing the judgment of the court below), 
that the evidence should have been admitted. The 
court said, in the course of the opinion, ‘‘ Where the 
master voluntarily subjects his servant to dangers 
such as in good faith he ought to provide against, 
he is liable for any accident arising therefrom. * * * 
In this discussion, however, we are not to forget 
that the servant is required to exercise ordinary 
prudence. If the instrumentality by which he is 
required to perform his service is so obviously and 
immediately dangerous that a man of common pru- 
dence would refuse to use it, the master cannot be 
held liable for resulting damage. In such case the 
law adjudges the servant guilty of concurrent negli- 
gence, and will refuse him that aid to which he 
would otherwise be entitled. But where the servant, 
in obedience to the requirements of the master, in- 
curs the risk of machinery, which, though danger- 
ous, is not so much so as to threaten immediate 
injury, or where it is reasonably probable it may be 
safely used by extraordinary caution or skill, the 
rule is different. In such case the master is liable 
for a resulting accident.” 


A somewhat kindred question was considered by 
the Court of Appeals in Clancy v. Byrne, 56 N. Y. 
129. In that case defendant was the lessee of a 
pier and under covenant to ‘‘ make all ordinary re- 
pairs,” the landlord agreeing to make all extraordi- 
nary repairs, such as replanking. The defendant 
never occupied the pier, but sub-let the same to the 
Hudson Steamboat Company. The plaintiff was a 
drayman, and while upon the pier, in the ordinary 
course of his business, a rotten plank gave way and 
the horse fell through and was killed. Judge Fol- 
ger, who delivered the judgment of the Court, said, 
after stating the facts: ‘‘ This state of facts presents 
the question of law whether a lessee of premises who 
is not in actual possession thereof, who has sub-let 
them to another who is in the actual occupation and 
use of them, is liable foran injury to the property of 
a person lawfully upon them therewith.” He decided 
that the lessee was not liable, and in this decision 
all the court concurred. There are two or three 
points that deserve attention. One is, there was no 
evidence that the pier was out of repair or danger- 
ous when it was sub-let, and there was no agreement 
between the defendant and the sub-tenant that the 
former would repair. So that, as the court pointed 
out, the case was not governed by the authorities 
which place a landlord’s liability on one of these 
grounds. (1) That he leased the premises with the 
nuisance upon them; (2) that he was in possession 
of the premises and used them in their defective 
condition ; (3) that he was under a contract, enforce- 





able by the plaintiff, to keep the -premises in repair; 
(4) that he created the nuisance and put it in the 
power of others to continue it. The court further 
held that the plaintiff, being a stranger to the cov- 
enant between the landlord and the defendant, 
could not rely on it. 


In Waterman v. The People, to appear in 67 Illinois, 
the defendant was indicted for the forgery of a letter 
of introduction bespeaking the showing of courtesies 
to the bearer by railroad officials, and promising to 
reciprocate the same, which purported to be signed 
by the superintendent of a railroad and canal com- 
pany. Held, that as the writing, if genuine, had no 
legal validity, and affected no legal rights, but was 
a mere attempt to secure courtesies on a promise, of 
no legal obligation, to reciprocate them, it could not 
be the subject of forgery, and could not be aided by 
any averments in an indictment. It has been held 
both in England and in Massachusetts to be indict- 
able to forge a free railway pass. Rex v. Boult, 2 
C. & K. 604; Commonwealth v. Ray, 3 Gray, 441. 
And it has also been held indictable to forge a rail- 
way ticket (Reg. v. Fitch, 9 Cox’s C. C. 160), and the 
same rule applies to concert, theatre or other tickets 
upon which the obligor may be held responsible. 


The English Common Pleas in Geinnell v. Harmer, 
32 Law Times Rep. (N. S.) 835, decided a question 
which has been twice recently adjudicated in this 
country and which may be thus shortly stated: 
Whether the lessor of demised premises adjoining the 
highway is liable for a nuisance to the highway ex- 
isting on such premises at the time of the demise, 
if the lessee occupies under an obligation to repair. 
The court answered in the negative. The facts were 
these: The defendant, in 1873, demised a house abut- 
ting on a public street to W., the lease containing a 
covenant whereby W. bound himself to ‘‘ repair and 
keep in repair” the demised premises. At the time 
of the demise, there was upon the premises a grating 
opening into the street, which grating was, unknown 
to the defendant, in a defective state of repair and 
dangerous. In 1874, the grating gave way, causing 
damage to the plaintiff while lawfully using the high- 
way. The jury found that the defendant could not 
have known of the defective condition of the grat- 
ing by the exercise of ordinary care. The court 
held, on the authority of Pretty v. Bickmore, L. R., 
8 C. P. 401, that the defendant was not liable, he 
having cast the obligation to repair upon the tenant. 
Brett, J., thought that, perhaps, if the knowledge 
of the landlord could be proved, he might be liable, 
but he doubted if the landlord would be liable even 
in that case. The same doctrine was ruled in Leon- 
ard vy. Stover, 115 Mass. 86, under almost exactly 
similar circumstances. 
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INTERNATIONAL COPYRIGHT. 


T is unfortunate for the cause of International 
Copyright, that its advocacy should have been 
assumed by Mr. Charles Reade. This gentleman’s 
letters on the subject, in the New York Tribune, are 
a model of all that they should not be. The writer 
himself is the most distinguished living offender 
against International Copyright, and has even in the 
most unblushing manner helped himself to long pas- 
sages from the literature of his own country. Some 
of our readers will recollect his pilfering one of his 
earlier novels from the French, and his quite recent 
stupendous plagiarism from Swift. It is possible, 
that like a new-made religious convert, Mr. Reade 
would avouch the sincerity of his change by vocif- 
eration and by abuse of those whose company he 
has left. The author of Lacon says: ‘‘As no roads 
are so rough as those which have just been mended, 
so no sinners are so intolerant as those who have 
just turned saints ;”—a sentiment which Mr. Reade, 
we believe, has never appropriated in his works. 
Mr. Reade is amusingly unconscious of his offensive- 
ness, for he commences his last letter thus: ‘‘ The 
next intellectual article the insane sophist opposes 
to evidence is Vituperation,”’— with a capital V, at 
that. He then goes on to abuse Judge Yates almost 
as badly as Mr. O’Conor abuses the Court of Appeals. 
He calls him ‘‘muddle-head,” ‘‘ fool,” ‘‘ idiot,” 
‘‘liar,” ‘ pettifogger,” ‘‘advocate and eulogist of 
thieves on the sacred judgment-seat;” speaks of 
‘*his moon-calf’s eye;” and declares that “his last 
legal feather is now plucked.” This temperate, 
candid, and courteous writer says, ‘‘ In my very first 
letter I offered the statesmen and lawyers Yates has 
gulled with this shallow fallacy, a bet of £150 to 
£50 a man’s copyright in his own printed book is 
property and not monopoly,” and complains that 
no one ‘‘has had the honesty or the manhood” to 
accept his wager. If Mr. Reade never writes better 
English than at present, he need have no fears on his 
own account, for he proposes ‘‘ to sum up the bag of 
moonshine,” — an example of mixed metaphors only 
paralleled by the orator who smelt a rat, saw it brood- 
ing in the storm, and threatened to nip it in the bud. 
It may be that the editor of the Tribune, relying on 
its correspondent’s literary reputation, omits to 
scrutinize his letters before publishing them. We 
cannot otherwise account for its apparent approval 
of such an incoherent and vulgar mass of ravings. 
The Tribune may be sure that these letters will pro- 
duce a very unfavorable impression, and will only 
damage the cause which it has so much at heart, 
and with which we sympathize. 

The congress of the International Institute of Law, 
about to assemble at the Hague, can find no more 
useful subject for their deliberations than this of 
copyright. We confess, we have been considerably 
skeptical of the usefulness of the contemplated 





meeting. Not that like the congress of Cambrai, 
they will quarrel among themselves about preceden- 
cies, and ‘‘ wander about among the chairs” for two 
years, as Carlyle says of that ‘‘ most inane of Human 
Congresses ;” but the tendency of most such assem- 
blies is to theorize and speculate, and their common 
fortune is to be forgotten. The members are usually 
scholars and recluses, and seldom men of practical 
experience or sound judgment. The world as seen 
from the cloister is a very different object from the 
world of sense, and strife, and common needs. It 
is astonishing how the touch of practical use takes 
off the polish from those schemes of law which are 
wrought out by students in the closet. Bentham 
was one of the most practicable of legal philosophers, 
and the seeds of some of his ideas have grown to 
fair fruit, but yet Lord Mansfield, who created the 
mercantile law of England, did more for the world 
than a score of Benthams. In our view, it is of very 
little importance whether law is called a science or a 
philosophy, and we hope the Institute will not waste 
much time on metaphysics, or in proving that the 
law is something very different from what it has 
generally been taken to be. We hope these learned 
gentlemen will reflect that Holland is a foggy coun- 
try at best, and not envelop their minds in meta- 
physical mists. If they expect their counsels to be 
of any interest or avail to any but themselves, let 
them give us something that plain, plodding lawyers 
can appreciate, and not pronounce a thing fine, or 
grand, or humanizing, or any other of those high- 
sounding adjectives in such case made and provided, 
simply because it is difficult to follow it and next to 
impossible to find it out. We do hope and pray 
that the learned delegates will not be excessively 
vague and profound. 

But, as we started out to say, if the congress can 
devise some feasible scheme of international copy- 
right, they will confer a boon on the world. We 
trust they will not suffer the project to be prejudiced 
by Mr. Reade’s arrogance and brutality. A good 
cause ought not to suffer among intelligent judges 
from the indiscretions of its champions. We would 
fain believe that nothing but the intemperance of 
the advocates of this just idea has for so many years 
deterred the legislative conscience of Great Britain 
and the United States from acting aright on the 
subject. It is indeed an anomaly that intellectual 
productions are the only species of property which 
do not receive a legal recognition on those opposite 
shores whose people speak the same tongue. If 
Dickens, instead of writing those romances which 
will never cease to charm and instruct mankind, had 
invented a medicine to spoil their health, or a cosmetic 
to ruin their complexions, or some physical device to 
tickle their fancy and rob them of their money, he 
could have secured protection for his proprietorial 
rights on this side the ocean. If Hawthorne had built 
a machine for cutting up hogs, instead of The House 
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of the Seven Gables, and had stamped the red letter A 
on some tooth-powder wrappers instead of Hester 
Prynne’s breast, he would have secured a large for- 
tune in England. There has always been a striking 
contrast between the sentimentality which we have 
expended upon authors and their works, and the 
selfishness and indifference with which we have 
treated their pecuniary rights. We feasted and 
toadied Dickens and Thackeray; we stole their 
writings and pocketed their money. We have as- 
sumed that distance destroys proprietorship, and 
that we had the monopoly of the vine-yard because 
the master was absent. So sensible of the hardship 
of this state of things have been some high-minded 
publishers on both sides of the ocean, that they 
have voluntarily accorded remuneration where none 
could have been enforced. But the matter ought 
not to stand on such a precarious footing. Authors do 
not often receive such fair treatment. Oftener the 
publishers deserve the character given them by Byron 
in the Bible which he presented to his publisher, 
Murray; in the verse which reads, ‘‘ Now Barrabas 
was a robber,” he changed the last word to ‘‘ pub- 
lisher.” An author’s writings are his property, and 
his right to the profits arising from them should be 
recognized by comity of nations in every country. 
———_ > 
OLD DUTCH LAWSUITS. 

(U2 recent perusal of Mr. Gerard’s ‘‘Old Stadt 

Huys of New Amsterdam” encouraged us to 
look into his paper entitled “‘ The Old Streets of New 
York under the Dutch,” read before the New York 
Historical Society last year. We find here also 
abundant compensation for our pains, and a few 
things which are of especial interest to our profes- 
sion. 

It seems that in the primitive days of the great 
city, as well as in more modern times, sensational 
lawsuits concerning clergymen were not unknown. 
Mr. Gerard tells us of an action waged by Domine 
Everardus Bogardus against Anthony Jansen Van 
Salee, as husband and guardian of his wife, Grietie, 
for slandering the Domine’s wife, Anneke, the famous 
Anneke Jans Bogardus. The latter lady had made 
some slighting remarks about the former lady, 
whereupon the latter retorted by alleging that the 
former had unnecessarily exposed her ankles in 
going through a muddy part of the town. The 
court adjudged Madame Van Salee to make a public 
declaration, at the sounding of the bell, that she 
knew the minister to be an honest and pious man, 
and that she had falsely lied, and to pay costs and 
three guldens for the poor. It is difficult to trace 
the connection between the Domine’s honesty and 
piety, and his wife’s alleged inordinate exposure of 
her ankles, but we do not know that there is any 
help for it now. The Domine was right in vin- 
dicating the honor of a spouse who had such 
landed possessions as Anneke. It would indeed be 





satisfactory if the Brooklyn scandal could be dis- 
posed of as easily. 

The case of Jan Haeckens v. Jacob Van Cowenhoven 
is also a very suggestive one. The action was 
brought to recover pay for beer. The defendant 
pleaded that the beer was bad. The plaintiff replied, 
denying this allegation, and asking whether people 
would buy it if it were not good? The defendant 
requested that after the rising of the court, the 
magistrates should come over to his place and try 
the beer, end then decide. The parties having been 
heard, ‘‘it is ordered, that after the meeting breaks 
up the beer shall be tried, and if good, then Cowen- 
hoven shall make payment according to the obliga- 
tion ; if otherwise, the plaintiff shall make deduction.” 
Mr. Gerard does not give us the result. The prob- 
ability is that the clerk was not in a condition to 
record it. This seems a very sensible way of “ view- 
ing the premises,”— much more apt to bring out the 
truth than swearing a crowd of expert witnesses. 
The question has arisen in our courts in modern days 
whether lager bier is intoxicating, and occasioned 
great contrariety of opinion. How much more 
effectual and simple, and how much less productive 
of perjury, would have been the application of this 
Dutch precedent! We believe very strongly in these 
practical tests. In the writer’s experience, the value 
of a similar test was shown on the argument of a 
cause in the United States Supreme Court, where 
the question was, whether in case of a photograph 
of several persons, sitting in a row, the outer images 
would be as vivid and correct as those in the center? 
The court ordered the experiment tried on them- 
selves in open court, and it was done accordingly. 
Although a negative precedent, it proved quite con- 
clusive in the case in question. 

Mr. Gerard also gives us a very intelligent account 
of the origin of the claims of Anneke Jans’ heirs. 
This celebrated lady was born in Holland, her first 
husband was Roeleff Jansen, and her second was 
Domine Bogardus before mentioned. On the latter’s 
death she removed to Albany, where she died in 
1663. Her will, preserved at Albany, dated January 
29, 1663, devises to her children and grandchildren 
all her real estate in equal shares, with a prior charge 
of 1,000 guilders in favor of the children by the first 
marriage, out of the proceeds of their father’s farm 
on Manhattan Island, bounded on the North river. 
This farm, originally conveyed to Jansen by Gov- 
ernor Van Twiller, was confirmed to his widow by 
Stuyvesant in 1654, and was again confirmed by the 
first English governor, Nicholls, in 1667. It con- 
tained about sixty-two acres, running on Broadway 
from Warren to Duane street, and thence north- 
westerly to the river. It was commonly called the 
Domine’s Bouwerie, and the upper part above Canal 
street was called the Domine’s Hook. After Mrs. 
Bogardus’ death, about 1670, a majority of the heirs 
conveyed their interest in the premises to Governor 
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Lovelace, whose right was subsequently confiscated 
for debt by Governor Andros, under orders from the 
Duke. It was then called the Duke’s Farm, and 
was subsequently granted to Trinity Church by 
Queen Ann. The heirs who did not join in the 
transfer to Governor Lovelace, and their descend- 
ants, have at different times asserted their rights, 
and a right of escheat as against the church has 
been claimed by the State. The first suit was 
brought by Cornelius Brower, one of the heirs, in 
1750, in which he was nonsuited, and in 1760 a ver- 
dict was rendered against him. All through the 
rest of that century notices in the newspapers are 
found calling meetings of the heirs to assert their 
claims. Col. Malcolm brought a suit in 1807; three 
of the heirs also in 1830; and other suits in 1834 
and 1847, and since, have resulted in favor of the 
church, A suit is now pending in the United States 
Circuit Court to recover this land, which was once 
leased for the annual rent of two hogs. The church 
base their title upon Queen Ann’s grant, and adverse 
possession, and not upon the deed to Governor 
Lovelace. The heirs claim that the church holds, 
not adversely, but as tenant in common under the 
deed to Lovelace. At a grand meeting of the heirs, 
in 1868, in Philadelphia, upwards of two thousand 
heirs were represented, and bonds were issued to pay 
expenses. The expense ought to be light on each 
individual, but the property, although worth many 
millions in the aggregate, would not greatly enrich 
any one of the claimants. We must confess that 
our sympathies are all on the side of the heirs. 
Royal confiscations are odious, and so are church 
monopolies, Trinity Church would be a much more 
lively religious institution if it were not so rich, and 
the heirs would all be livelier if they were richer. 
To many in this country this litigation seems an 
irreverent disturbance of the past, but in England, 
where re-entry upon a lease 1,000 years old has 
recently been adjudged, this investigation reaching 
back only two centuries would not excite much 
remark. We hope we shall live to see the rights of 
the 2,000 and odd plaintiffs established. We do 
not know that we can express any kinder wish for 
them — nor for ourselves. 
secenaaemanincae 


PLEAS OF INSANITY BY PERSONS UNDER 
INDICTMENT. 


N a paper read before the New York Medico-Legal 
Society, some time in February, by John Ordro- 
naux, LL. D., State Commissioner in Lunacy, he made 
the following answer to the suggestion that the recent 
legislation as to pleas of insanity by persons under in- 
dictment for felonies was unconstitutional : 


Of the other new provisions above enumerated it is 
not at present necessary to speak, with the excep- 
tion only of that which relates to pleas of insanity by 
persons under indictment for felonies. Some doubt 
having been cast upon its constitutionality by the 
learned president of this society, in a paper read by 





him before the Neurological Society at its meeting in 
January, I desire to thank him for the opportunity 
which he thus affords me of stating the moving con- 
siderations which led me to introduce it into our new 
lunacy statutes. This new provision was not drawn 
hastily. It was submitted to the criticism and re- 
ceived the approval of one of the judges of the Court of 
Appeals; was fully discussed before the judiciary com- 
mittee of the senate, and approved both by it and that 
of the assembly without amendment; and I have, 
since it went into operation, received judiciat testi- 
monials of its efficiency as a safe and inexpensive 
method of determining an issue of insanity, which 
otherwise, and if intermingled with the ordinary trial 
of an individual, might require many days for its de- 
termination, or, upon a disagreement of the jury, need 
to be repeated. 

Availing myself accordingly of the opportunity of 
this occasion, I shall now endeavor to show how, un- 
der technical rules of pleading, great injustice was 
heretofore done a defendant desiring to interpose the 
plea of insanity as an answer to an indictment, while, 
at the same time, and at a later stage of the trial, a 
departure in pleading had to be permitted in order to 
purge away the wrong thus committed. In doing 
this, I shall crave your indulgence, if it becomes neces- 
sary, to begin with certain fundamental propositions 
in the law of pleading known to you all, but which 
must be stated here as my postulates. 

A plea, being an answer to certain allegations, must 
rest upon presumptions which are rebuttable, other- 
wise no issue can be joined. For in every issue there 
must be an affirmative and a negative, but a presump- 
tion is not an affirmative; it is only an inference. 
Priddle and Napper’s Case, XIth Coke, fol. 8. 

It is a presumption that all persons are innocent until 
proved guilty, but if this presumption be not rebutta- 
ble, then by what right can we put any party upon 
trial? ‘If the presumption be conclusive, de facto, it 
becomes de jure a bar to any conviction. But the pos- 
sibility of its rebuttal being always conceded as an 
inference drawn from experience, proof is admitted 
to negative such a presumption, and issue is joined, 
not upon the presumption, but upon the facts which 
the proof elicits. 

Again, it is a presumption that all persons are sane 
until the contrary is proved. But if this presump- 
tion be not rebuttable, how can the contrary ever be 
proved? Hence no proper issue can be joined upon a 
question of insanity, since both affirmative and nega- 
tive rest upon a matter of inference not yet judicially 
established to be a fact. In such cases we have to in- 
vent a fiction before we can suspend the operation of 
the foregoing presumptions and try an issue either of 
guilt or of insanity. On this point of resorting to fic- 
tions, in order to determine the true from the ap- 
parent place, which a rule of law actually operative 
should occupy, Mr. Maine says very truly, that “ there 
cav be no doubt of the general truth that it is unwor- 
thy of us to effect an admittedly beneficial object by so 
rude a device as a legal fiction. I cannot admit any 
anomaly to be innocent which makes the law either 
more difficult to understand, or harder to arrange in 
harmonious order. If the English law is ever to as- 
sume an orderly distribution, it will be necessary to 
prune away the legal fictions which, in spite of some 
recent legislative improvements, are still abundant in 
it.” Ancient Law, chap. 2. 

Under every system of jurisprudence it has been a 
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recognized principle, founded in natural ethics, that 
an insane person can not commit a crime, and, as a 
corollary to this, that a person while insane cannot 
even be tried for any offense, although committed 
previous to his insanity. Our own statutes re-affirm 
these principles in the following words, viz. : 

“No act done by a person in a state of insanity can 
be punished as an offense; and no insane person can 
be tried, sentenced to any punishment, or punished 
for any crime or offense while he continues in that 
state.” R.S., part 4, chap. 1, tit. 7, § 2. 

Under the shadow of all the foregoing principles it 
does not appear how, previous to the passage of the act 
of 1874, a person under indictment for an alleged crime 
could legally, and in strict obedience to the technical 
rules of pleading, offer insanity as an answer to such 
indictment, because, 

lst. By pleading the general issue he admits that he 
is justly amenable to the criminal jurisdiction of the 
court. 

2d. By pleading the general issue he excludes him- 
self from the category of those whom the statute 
above recited removes from the sphere of legal respon- 
sibility, and puts himself like any ordinary defendant 
upon the country. 

3d. By pleading such general traverse he tenders 
issue upon it in manner and form as alleged against 
him, and gives color to the presumption that he is like 
other men, sane, the very fact which he wishes to con- 
tradict, and he is, therefore, ex vi termini, estopped 
from afterward offering the special plea of insanity by 
way of abatement to the indictment. 

4th. By pleading the general issue he admits, that if 
the allegations in the indictment are proved, he is le- 
gally guilty. 

Such are the logical consequences of pleading the 
general issue, as intended by the philosophy of a legal 
defense to an indictment. Now, if we examine the 
rules of pleading which have been built upon them, 
we shall see the truth of the allegation that no legal 
way of pleading insanity as an answer to an indict- 
ment exists at common law, and that in consequence 
a statutory enactment was needed to cover this de- 
ficiency in our criminal procedure. The reason of this 
assertion will more particularly appear when it is re- 
membered that, 

1st. It isa rule of pleading that the general issue 
cannot be pleaded together witb a special plea, since 
this would constitute duplicity. 

2d. It is a rule that a party having once pleaded gen- 
erally cannot afterward plead specially, because such 
a plea is not divisible. 2 Swan, 626; 2 Yerger, 248; 
7 Cox’s C. C. 85; Wharton's C. L. 535; 8 Smedes & M. 
587. 

It follows from these conclusions that, while the 
statute assured_to au insane person immunity from 
punishment for an alleged crime, he was practically 
debarred from presenting this defense in a legal way 
by rules of pleading which contradicted themselves at 
different stages of his trial, since they first compelled 
him to enter upon his defense as though sane, and 
afterward permitted him to make a departure in plead- 
ing in order to show that he was not what his plea of 
the general issue had first conceded him to be. If this 
be not ambiguity in pleading it would be difficult to 
say what is. 

Tam not unaware, however, of what may be said in 
reply tqthis, viz.: That if a party can show that he is 
insane at the time of trial we have a statute by which 





that question may be decided in limine. This is un- 
doubtedly true. But why should a party be limited 
to this privilege only upon appearing to be insane at 
the time of his trial, when the statute guarantees him 
immunity from all criminal responsibility for acts com- 
mitted at any time previous to trial? The fact that 
he appears insane then certainly proves that the in- 
sanity must have been lurking in him for some time 
previously, and why should he not be permitted to 
show how far back in time that insanity extended? 
Lord Cottenham in re Whittaker said, ‘‘ that the law 
required and the jury were bound to ascertain the pe- 
riod at which the lunacy began.”’ 4 My. & Cr. 441. In- 
sanity is a disease—a disease not of rapid or sudden, 
but of slow production, and its stages of incubation 
are so insidious that it is only by examining a wide 
extent of time, and weighing many groups of symp- 
toms, that any rational judgment can be formed upon 
a given case. Hence, taking the time which ordinarily 
elapses between the commission of a crime and the 
trial of a party who is immediately arrested upon its 
occurrence, and if that time does not exceed three 
months it may with safety be affirmed that such a per- 
son, if he appears to be insane at the time of his trial 
(and this insanity is not the immediate result of an 
accident like a brain fever, supervening upon a wound 
of the head, or of mania a potu, arising just previous 
to his trial), then it may be safely affirmed that the 
insanity had previously existed, and actually included 
the time within which his alleged crime was com- 
mitted. A retrospective inquiry should always be 
made in such cases, for in England in several instances 
inquisitions of lunacy have been quashed because they 
did not carry the commencement of the lunacy as far 
back as the evidence warranted. Shelford, 124-25, and 
cases cited. 

If, therefore, as we have always been taught to be- 
lieve, the sole object of putting an indicted party upon 
trial is to determine whether, on acertain day on which 
he is alleged to have committed a crime, he was in fact 
guilty or not, in manner and form as set forth in the 
indictment, why should he not at the outset be per- 
mitted to show that on that very day he was non 
compos mentis, and thus specially excluded by statu- 
tory provision from the sphere of criminal responsi- 
bility? If he can show that, he can show that there is 
no ground on which to rest an indictment; and the 
labor of the prosecution in proving their side is thus 
rendered nugatory, and therefore superfluous. The 
party has a right to demand that his plea in abate- 
ment shall be heard; for he cannot plead guilty, which 
he is not; he cannot plead the general issue, for that 
admits that he recegnizes himself to be within the 
criminal jurisdiction of the court. His only proper 
way is to plead in abatement; because, if successful, 
then he cannot be compelled to answer the indictment. 
1 Archbold (Waterman’s ed.) 259; Note to Pleas in 
Abatement, 2 Hale’s P. C. 238; 10 East, 88; 8 Smedes 
& Marsh. 587. 

Having thus shown the need of such a provision in 
pleading insanity when that constitutes the sole an- 
swer to an indictment, I now come to the consideration 
of the form in which that provision is enacted, as 
also its legal consequences. Necessarily, it must be 
pleaded, if at all, upon arraignment. At this point I 


find that our honored president takes issue with me in 
the paper hereinbefore alluded to, in the words follow- 
ing, viz. : 

‘Suppose the case of a person really insane, but not 
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apparently so—a case so obscure as not to be apparent 
at sight,or without careful and intelligent examination, 
and such person is charged with crime, and upon ar- 
raignment, with or without counsel, makes no plea of 
insanity. If with counsel, suppose them to be ignor- 
ant of the fact of the actual insanity; and of course 
if without counsel and really insane, he cannot be 
considered to have waived or lost rights by neglect to 
plead.”’ 

To the first of these propositions I reply, that by 
reason of the ambiguity of the term ‘‘ apparently,” it 
cannot be admitted as a postulate in the argument. 
We cannot speak of a man as ‘really insane’’ who 
has never presented any appearance of it in speech or 
conduct. It is mere conjecture, and less even than a 
presumption. We do not know it as a conclusion from 
facts, for de non apparentibus et de non existentibus 
eadem est ratio; consequently we have no right to pre- 
dicate it. But not to chop logic, I will reply as nearly 
as I can to what I conceive to be the purport of the 
inquiry, viz.: that knowledge and experience of in- 
sanity show that no man is ever really insane without 
revealing it in some way to those who are competent 
to interpret his acts and bis condition.* He may not 
appear so to a crowd in a court-room, or to a judge 
who sees him at a distance and has no knowledge of 
the act or acts he has committed; but no judge would 
permit a party to be tried without counsel, and no 
counsel deserving that name would undertake a case 
without informing himself of all its particulars. And 
since the passage of this statute, no judge would com- 
pel a party to plead the general issue when informed 
by counsel that he had reason to believe the plea of 
insanity might be interposed, and asked time to in- 
quire into the particulars of his client’s case. I am 
assuming the strongest possible case that can be 
brought up; as for instance, where a party being 
called to plead and having no counsel, ove is assigned 
him in court. For precisely such a case has happened, 
and through it Iam convinced that we shall be able 
to discover the great use of the provision now under 
discussion. 

At the last December term of the Coart of General 
Sessions in New York, an Irish woman, named Isa- 
bella Jenish, was called to the bar to answer to an in- 
dictment for killing her infant child, Carrie Jenish, 
by placing her upon a hot stove. She had no counsel. 
Judge Sutherland, then presiding, assigned one of our 
most eminent criminal lawyers, Hon. Chas. 8. Spen- 
cer, to defend her. Mr. Spencer had never seen her 
before, but from the facts alleged in the indictment, 
and a short conversation with her and her husband, 
he learned enough to convince him that she probably 
had a complete defense in the plea of insanity. He 
accordingly offered it under the statute, and a com- 
mission was appointed of which I was a member. 
After hearing much testimony, and making a careful 
personal examination of the defendant, we found that 
she had been an epileptic for nine years previous to 











* One of the most striking illustrations of this truth oc- 
curred during the celebrated Freeman trial at Auburn, 
when Mr. Seward, as counsel for the defense, asked the late 
Dr. Brigham, oo poe of the State lunatic asylum, 
whether he could tell an insane Vy by his looks, to 
which he replied that he could. He then asked whether 
in the crowd in that court-room he saw — person who 
was insane? Dr. Brigham cast his eyes overthe large audi- 
ence, and although a stranger in the place, immediately 

inted out a man as insane, whvo proved to be a harmless 
unatic long resident inthe town. He was quiet and atten- 
tive to the proceedings, and there was nothing in either his 
dress or manner to attract observation. 
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the homicide; that she had had an epileptic convul- 
sion less than an hour before placing her child upon 
the stove, and that she continued within that same 
epileptic circle for over thirty-six hours. Was this not 
insanity enough to work irrespousibility? She was 
accordingly sent to our State Lunatic Asylum at Utica. 
The case of Kate Stoddard, in Kings county, is another 
instance of the utility of this provision. She would 
not have appeared insane to the crowd, doubtless, and 
has talked over her defense with me in a way to show 
that she understood fully the weight of evidence neces- 
sary tocouvict her. Yet since her admission into the 
criminal asylum at Auburn, she has steadily devel- 
oped her insanity, and has recently become maniacal. 
Still another case, that of Matteson, occurring in 
Oneida county, in June last, has resulted in the find- 
ing of insanity and the sending of the defendant to 
the State Lunatic Asylum. Now, suppose all these 
cases had been tried before a jury, what better result 
would you have secured? Perhaps they would have 
convicted Mrs. Jenish, precisely as a jury erroneously 
convicted Montgomery, in Monroe county, and a com- 
mission was afterward sent by Governor Hoffman, of 
which I was a member, to pass upon his mental sanity, 
and upon our report the governor sent him to the 
Auburn asylum. This man’s trial cost several thou- 
sands of dollars, and did not, after all, dispose of his 
case, while the commission only cost a few hundreds. 
The same thing would have happened with Isabella 
Jenish and Kate Stoddard had they been convicted. 
Suppose, on the other hand, the jury should have 
acquitted all the above-named persons on the ground 
of insanity? What then? Why, they would all have 
been sent to the place where they now are, the crim- 
inal asylum at Auburn. 

The luxury of trying an insane man by jury is rather 
a costly, as wellas an unnecessary way of showing our 
regard for Magna Charta, precisely as burning up half a 
city on the Fourth of July is rather a costly way of 
reminding American citizens that their forefathers 
burnt gunpowder in order to secure their political in- 
dependence. The cases to which this statutory provis- 
ion was intended to apply ave well represented in those 
already cited, being cases of such palpable and un- 
mistakable insanity that no advantage could accrue 
either to the defendant or the people by a jury trial, 
or appealing from the decision of a commission, when 
the end in either case would be similar, so far as doom- 
ing the insane man to commitment in an asylum. 

The further construction of the proposition of our 
distinguished president, that a man’s insanity may 
not be discovered until it is too late to plead it, is not, 
in my opinion, acorrect one. For his counsel can al- 
ways have an opportunity to inquire into its likeli- 
hood whenever any seeming reasous exist for so doing. 
If he neglects to do his duty the statute is not to 
blame. Let him ask for time, and, if the court de- 
clines to grant it, then let the responsibility fall upon 
the court. If his client is afterward convicted he can 
move either for a new trial on the ground of newly- 
discovered evidence, and have his client’s sanity 
tested, or if he be under sentence of death he may 
apply to the governor for a similar process of inquisi- 
tion, as we have done in three cases with which I was 
personally connected, viz. : the Buckhout casein West- 
chester county in 1871, the Montgomery case in Mon- 
roe county in 1872, and the Waltz case in Greene 
county in 1874. 

It is to be presumed, however, that a lawyer will 
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always endeavor to ascertain what is the best form of 
defense which his client can offer in answer to an in- 
dictment before going to trial. No one is ever denied 
a reasonable time in which to prepare himself, and if 
he does not improve it he is guilty of negligence. But 
even then the defendant is not remediless, since he 
may demand a new trial for the reasons above re- 
cited. 

But the statute only requires and limits this plea to 
the time of arraignment when the case is one of such 
palpable insanity as to constitute the sole defense. If 
the party can show any thing else which might of 
itself constitute a defense, he may at any stage of the 
trial combine with it and prove the existence of a 
mental state calculated to lower his power of reason- 
ing and self-control at the date of the offense charged, 
and thus negative malice, premeditation or intention. 
And if the jury choose to interpret this as implying 
insanity, they are at liberty to do so. But in that 
event, they must find a special verdict so stating it, 
whereupon the party is committed to an asylum for 
observation and treatment, his previous acts showing 
him to be a dangerous lunatic, not safe to be at large. 
The final disposition of the party is the same in either 
event. But in the first a commission is appointed, 
and the country is spared the cost of one or more 
trials. In the second the trial goes on in the usual 
way, save that no commission can be appointed, be- 
cause no special plea of insanity can then be inter- 
posed. The statute thus gives an alternative course of 
defense to the party indicted, in which it is also made, 
for economy’s sake, the interest of the prosecution to 
join; because, whatever may be the issue of the trial, 
the defendant must eventually remain in the custody 


of the State. 
——__>—_—_—_—. 


FRAUD AS A GROUND FOR RESCISSION OF A 
CONTRACT. 


T is a well-established principle of the law of this 
country that fraud will render a contract voidable 
ab initio. This isa principle which is applied both at 
law and in equity, and is immaterial whether the fraud 
is practiced by one of the contracting parties upon the 
other, or by both the contracting parties upon third 
parties. Fermor’s case, 4 Co. 77, is an early authority 
upon the point. The utility of such a principle is too 
clear to need demonstration; without it all mercan- 
tile transactions would soon lose their present charac- 
ter, and acquire instead the reputation of sharp prac- 
tice and cunning. Granting then the necessity of such 
a principle, there will be found the best of reasons for 
its introduction into the transactions carried on by 
means of agents. One of the latest and at the same 
time one of the most instructive cases upon this latter 
question, will be found in the Law Times reports for 
19th June (32 L. T. Rep., N. S., 517), in The Panama 
and South Pacific Telegraph Company (limited) v. The 
India Rubber, Gutta Percha and Telegraph Works Com- 
pany (limited). This was an appeal from Vice-Chancel- 
lor Malins. A few weeks ago we discussed this case so 
far as the principle of its decision affected the per- 
formance of a contract. We now propose treating it 
more as a decision upon an interesting point in the 
law of agency. The facts of the case are extremely 
simple. The Panama Company entered into a con- 
tract with the India Rubber Company, by the terms of 
which the former were allowed the option of having a 
telegraph cable made and laid down by the latter. 





The payment was to be made by installments, begin- 
ning with the order, and continuing during the pro- 
gress of the work in accordance with the certificate of 
B., an agent of the Panama Company. An order was 
given and a first installment of £40,000 paid to the 
defendants, together with £600 commission to B. 
Shortly after the payment the plaintiffs discovered 
that a secret sub-contract existed between B. and the 
India Rubber Company by which contract B. was to 
lay the cable himself, filed a bill to set aside the original 
contract, and obtain repayment of the £40,600 paid by 
them to the defendants and theengineer B. The vice- 
chancellor gave judgment in their favor, and his de- 
cision was upheld by the lords justices. ‘I take it, 
according to my view of the law, to be clear,’”’ says 
Lord Justice James, ‘ that any surreptitious dealing 
between one principal and the agent of the other prin- 
cipal is a fraud on such other principal, cognizable in 
this court. * * * And I take it to be equally clear 
that the defrauded principal, if he comes in time, is 
entitled at his option to have the contract rescinded; 
or if he elects not to have it rescinded, to have such 
other adequate relief as the court may see its way to 
give him.’”’ His lordship then proceeded to consider 
the question of authority, and in the course of his ex- 
amination of the case from this point of view, intro- 
duced some strong illustrations in proof of the asser- 
tion that the clearer a thing is the more difficult it is 
to find any express authority or any dictum in its 
favor — an assertion which it is easy enough to under- 
stand, though it is so framed as to be equally difficult 
to support. The obvious principle, however, upon 
which these illustrations rest is that where any thing 
in the nature of a fraud is committed, a court of 
equity will allow the suffering party to sever the con- 
nection which has been made the means of committing 
the fraud. The principle is thus laid down: Where 
there is a case which in the contemplation of a court 
of equity is a case in which a principal is conspiring 
with the servant of the other principal to induce him 
to cheat his master in a matter of business, the latter 
is entitled to say, ‘‘I will have nothing more to do 
with the transaction.”’ 

Both the lords justices agreed as to the justice of 
the decision of the court below in this case, but Lord 
Justice Mellish appeared indisposed to hold that the 
effect of fraud extended so far as the remarks of Lord 
Justice James indicated: ‘I am not quite certain that 
I go the full length, as stated by the lord justice 
(James), in thinking that because a person has been a 
party to a fraudulent contract of this kind, the mere 
fact of his having been guilty of such a fraudulent 
contract, even supposing that the full remedy for the 
fraud could be otherwise obtained, would entitle the 
party to say, ‘because you acted fraudulently, there- 
fore I will have nothing more to do with you, and 
I will not carry out my contract with you.’ I am 
not aware of any authority that has gone to that ex- 
tent.’’ The remarks on this head, however, are merely 
obiter dicta, nor do they in any way affect the plaintiff; 
but they all support the principle that, wherever there 
is proof of fraud, the party affected by such fraud 
shall obtain full redress for that fraud. The question 
really before the court was whether the defendants, 
by their conduct toward the engineer, did not make 
an essential and material difference in the perform- 
ance of the contract; whether, in fact, they did not 
make it impossible for the plaintiffs to keep him as a 
disinterested engineer. A moment’s consideration of 
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the duty of the engineer enables us to answer that | that they will not be allowed to make a material dif- 
question in the affirmative. ference in the performance of a contract. And finally, 


A suggestion made by the defendants’ counsel to the 
effect that had the plaintiffs been told of the sub-con- 
tract they would have acquiesced ‘in it, opens up an 
important branch of the iaw of agency, namely, the 
duty of making full disclosures in cases like the pres- 
ent. Vice-Chancellor Maiins held that that circum- 
stance did not at all relieve the defendants from the 
consequences of not having made the disclosure, and 
thereby giving to the plaintiffs an opportunity of say- 
ing whether they would or would not allow thefr 
agent to hold a position in which his interest and his 
duty would conflict. The recent case of Dunne v. 
English, 31 L. T. Rep., N. S., 75, is an authority to 
show that no concealment or contrivance shall enable 
one party to deprive another of his rights. Again, if 
one party to a contract has made any representation 
to the other, and the other on the faith of that repre- 
sentation has agreed to enter into the contract; but 
before the contract is entered into, the facts are mate- 
rially altered to the knowledge of the party who made 
the representation, but not to that of the other party, 
aud the former allows the latter to enter into the con- 
tract in the belief that the party continue to exist as 
represented, the contract will be void. Traill v. Baring, 
33 L. J. C. 521. This, it will be seen, is a direct author- 
ity in favor of the plaintiffs, for all the circumstances 
enumerated as being sufficient to render the contract 
void are found in Panama, etc., Company v. The India 
Rubber, etc., Company. Of course it is quite con- 
ceivable that there may be cases of omission to com- 
municate facts when no fraud will be inferred, but 
then the omission must be made bona fide, and with- 
out actual fraud. Vane v. Cobbold, 1 En. 798. Even 
supposing the plaintiffs in this suit could have learned 
the truth respecting the sub-contract by making in- 
quiry, this would not have availed to free the defend- 
ants from liability for where there is any willful conceal- 
meut of facts whereby a person has been induced to 
enter into a contract, he shall have his remedy irre- 
spective of any want of inquiry. The Central Rail- 
way Company of Venezuela v. Kisch, L. Rep., 2 H. L. 
99. There are other cases in which the principle appli- 
cable to the present case is clearly indicated. In 
Kemp v. Rose, 32 L. T. Rep., O. S., 51, it was agreed 
that the certificate of an architect was to be conclusive 
as to the price to be paid for altering a church, the 
plaintiff being the builder engaged. The plaintiff dis- 
covered that an arrangement had been made between 
the architect and the defendants, who were to pay for 
the alterations, that no more than a certain sum should 
be charged, and Vice-Chancellor Stuart decided that, 
inasmuch as this arrangement put the architect in an 
adverse position, his certificate should not bind the 
builder. The principle of this case was afterward re- 
cognized in Kimberley v. Dick, by Lord Romilly, 25 L. 
T. Rep., N. S., 439. These are but a few of the many 
instances which might be selected as indicative of the 
strict supervision exercised by courts of equity in all 
cases where a fiduciary relation exists. That this is 
perfectly right in principle cannot be denied. Since 
fraud may show itself in numberless ways, it is well 
that the remedy is applicable to all its manifestations. 
The decision of the lords justices will be another au- 
thority, if another were wanting, to show that an 
agent must not allow his interest to conflict with his 
duty—that he must not attempt to assume incompati- 
ble characters. It will also be a warning to principals 





it is equally important as showing how essential is the 
observance of the rule that requires the fullest dis- 
closure of the facts when an agent in a fidiciary posi- 
tion has any dealings with his principal.—Law Times. 
—_——_4—_____ 
JUDGE BOCKES’ CARD. 
HE following is the Card from Judge Bockes to 
which we last week alluded: 
SARATOGA SPRINGS, August 23, 1875. 

It was my intention, until within a very few months 
since, to retire from official duties on the expiration 
of my present term; but I was induced, partly through 
the solicitation of friends, and may be more by per- 
sonal considerations and wishes, to reconsider the 
subject; and more recently had expressed a desire for 
a re-nomination. I find, however, that its accom- 
plishment involves a contest for delegates at primary 
meetings— not anticipated by me—and I therefore 
refrain from any effort to secure such representation. 
If this conclusion shall operate to bar my continuance 
in office, it will, nevertheless, remain to me to acknowl- 
edge my obligations to the electors of the Fourth Ju- 
dicial District for their kind consideration in the past; 
and their former expression of partiality toward me 
will still be held in grateful remembrance. 

A. BocKEs. 


It is now twenty years since Judge Bockes first took 
his place upon the Supreme Bench. In 1855 he was 
appointed to fill the vacancy caused by the resignation 
of Daniel Cady. He declined to be a candidate at the 
next judicial election, but in 1859 he was nominated and 
elected. He served the full term, and was re-elected 
in 1867. Judge Bockes is now fifty-eight years of age, 
and if re-elected—as he surely deserves to be — will 
have twelve years to serve. Daniel Webster said: “I 
would have the judicial office filled by him who is 
wholly a judge, always a judge, and nothing but a 
judge,” and the electors of the Fourth District will 
find no one who will better answer such a demand 
than Judge Bockes. 

—_—__>___—— 
DEFINITIONS AND DIVISIONS OF AGENCY. 


HE principles of the law of agency are clearly divis- 
ible into two great classes, namely, principles 
applicable to agency in general, and principles applica- 
ble to particular branches of agency. This division 
will form the main one. The former class again may 
be conveniently divided into three subordinate parts, 
according as they refer either to the contract of agency 
generally, its creation and dissolution, or to the 
authority conferred by the contract, or to the rights 
and liabilities arising out of the contract. Under the 
second main division may be grouped all those princi- 
ples which have special references to agencies of a 
particular and recognized character, such as that of 
auctioners, brokers and factors. By this means might 
be exhibited, however imperfectly, at least the most 
important principles of the law of agency. 

The simplest and widest definition of an agent is, 
that he is a person authorized to act for another. This 
will include agents in all their relations; but inasmuch 
as agents stand in a relation to the persons from whom 
their authority is derived, as well as to third parties, 
we may say, an agent is one who is duly authorized to 
act in the place of another who is himself competent 
to delegate the authority, or one whose unauthorized 
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act has been duly ratified by the persons in whose be- 
half it was performed. This definition, it will be seen, 
applies in its entirety only to an agent in relation to the 
person from whom the authority is derived; whilst the 
former part is applicable to agents in all their relations. 
The ratification has the effect of a previous command, 
relating back to the unauthorized act as expressed by 
a maxim ‘ Omnis rati habitio retrotrahitur et mandato 
priort equiparatur. Co. Litt. 207; Wolf v. Horncastle, 
1 Bos. & Pul. 316. This definition of an agent is simi- 
lar to that adopted by the Roman law: Procurator est, 
qui aliena negotia mandato domini administrat (Dig. 
Lib. 3, tit. 3, 1, 1); and the effect of ratification is fully 
recognized — Rati enim habitio mandato comparatur 
(Dig. Lib. 46, tit. 3, 1, 12, s. 4); Si quis ratum habuerit, 
quod gestum est, obstringitur mandati actione. Dig. Lib. 
50, tit. 17, s. 60. The person from whom the author- 
ity is derived is generally called the principal or em- 
ployer, more rarely the constituent; while the agent 
is sometimes called an attorney, delegate or proxy. 
The relation which exists between the principal and 
agent is called an agency; and this, if created form- 
ally by a written instrument, is called a letter of attor- 
ney or power of attorney The right of the agent to 
act in the name or on behalf of another is termed his 
authority or power. 

It will, however, not be amiss if we refer briefly to 
some of the definitions adopted by other writers. An 
attorney, says Lord Chief Baron Comyns, is he who is 
appointed to do any thing in the place of another. 
Com. Dig. Attorney A. Livermore defines an agent 
as a person who undertakes to transact some business, 
or to manage some affair for another by the authority 
and on account of the latter, and to render an account 
of it. 1 Livermore on Agency, 67. He, says Story, 
who being competent and sui juris to do any act for 
his own benefit, or on his own account, employs an- 
other person to do it, is called the principal, constitu- 
ent, or employer; and he who is thus employed is 
called the agent, attorney, proxy, or delegate of the 
principal. Story on Agency, § 3. And Smith de- 
fines an agent as a person authorized to do some act or 
acts in the name of another, who is called his princi- 
pal. Smith’s Mer. Law, 109, 7th ed. In all these defi- 
nitions it will be noticed that the one element in com- 
mon is the recognition of the derivative authority of 
the agent, and this element is really the differentia of 
an agent. 

In the next place, let us see what are the recognized 
divisions into which agents are grouped. In respect 
of the extent of their authority, agents are divided 
into universal, general, and special or particular agents ; 
in respect of the nature of the agency, they are divided 
into mercantile and non-mercantile; in respect of their 
liability in selling on behalf of their principal, they are 
divided into del credere agents and such as are not del 
credere; in respect of the extent of their duties and 
liabilities to their principal and of the amount of skill 
and care required of them, they are divided into 
gratuitous and paid agents, professional and unprofes- 
sional agents. A number of other divisions might be 
readily framed by assuming other points of difference 
as the basis of division. The division into mercantile 
and non-mercantile admits of a great variety of sub- 
divisions. Of these many have obtained distinctive 
names, and such are attorneys, auctioneers, brokers, 
factors, consiguees, partners, supercargoes, ship’s hus- 
bands, masters of ships, with many more. Before 
proceeding further, however, it will be well to examine 





the meaning of the above-mentioned terms, leaving 
for the present any discussion of the legal aspects of 
the various subdivisions of mercantile and non-mer- 
cantile agents, inasmuch as their distinctive rights and 
liabilities will be considered hereafter. 

First, as to the distinction between general and spe- 
cial agents: A general agent is one who is authorized 
to transact all business of a particular kind (Gilman v. 
Robinson, Ry. & Moo. 227; Kaye v. Brett, 5 Exch. 269); 
whilst a special or particular agent is authorized only 
to act in a single transaction. In the latter case, any 


‘one dealing with the agent must ascertain the extent 


of the agent's authority (Fenn v. Harrison, 4 T. R. 177; 
Brady v. Todd, 9 C. B. N. 8. 592), unless the agent is 
held out as possessing a greater authority. Story on 
Agency, 9163, and infra. But an agency is not of 
necessity special because it is limited to a particular 
business; for it may be general as regards that busi- 
ness. Whitehead v. Tuckett, 15 East, 400, 408. This 
subject will be treated at length when the authority of 
agents is considered. 

Having distinguished between agents in respect of 
the extent of their authority, it remains, in order to 
finish with preliminary matters, that we should define 
the various agencies embraced by the division into 
mercantile and non-mercantile agencies, without, how- 
ever, carrying the enumeration beyond what utility 
requires. 

An auctioneer is an agent to sell at public sales 
(Story on Agency, s. 27; Wilkes v. Ellis, 2 H. Bl. 555), 
who, until the sale is effected, is the agent of the seller, 
but who, when the sale is effected, becomes the agent 
of the buyer for certain purposes. Sweeting v. Turner, 
L. Rep., 7 Q. B. 310. 

An attorney is one set in the place of another. If 
for a public purpose, he is generally called an attorney 
at law; if for a private purpose he is an attorney-in- 
fact, and the name of his agency will depend upon his 
functions. Bac. Ab. Attorney, Co. Litt. 52, 516, and see 
supra. 

A broker is an agent employed to make bargains and 
contracts between other persons in matters of trade, 
commerce or navigation. He is merely the negotiator 
between the parties. Fowler v. Hollins, L. Rep.,7Q. B. 
623. According to the nature of the business in which 
he engages he is called an exchange broker, a stock 
broker, a merchandise broker, a ship broker, or insur- 
ance broker. The above definition is substantially 
that given by Mr. Justice Brett in Fowler v. Hollins 
supra, but a review of the cases in which the term 
broker has been discussed will show a want of agree- 
ment in the definitions given. This question, how- 
ever, will more properly be discussed in another place, 
inasmuch as the definitions varied with the powers 
recognized by law as belonging to brokers. 

A factor is an agent employed to sell the goods or 
merchandise of his principal, the goods being in his 
possession or consigned to him. Baring v. Corrie, 2 B. 
& Bl. 143; Russell on Merc. Agency,1. He is often 
called a commission merchant or consignee, and may 
be a home factor or a foreign factor. If he is commis- 
sioned to sell a cargo which he accompanies on its voy- 
age, he is called a supercargo. Beawes’ Lex Merc. 44, 
47, 6th ed. There are also factors of another kind 
who assume a risk of a peculiar character called a del 
credere commission. A del credere agent is distin- 
guished from other agents by the fact that he guaran- 
tees that those persons to whom he sells shall perform 
the contracts which he makes with them. Per Mellish, 
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L. J., Ex parte White, L. Rep., 6 Ch., at p. 403. At one 
time an opinion prevailed that a del credere agent was 
responsible to his principal in the first instance. Grove 
v. Dubois, 1'T. R. 112. But it is now settled that he is 
merely a surety. Hornby v. Lacy, 6 M.& S. 166; Baker 
v. Langhorn, 6 Taunt. 519. Although he differs from 
a surety in that a note in writing signed by him is not 
necessary to charge him. Wickh v. Wickham, 2 K. 
& J. 478; Conturier v. Hastie, 8 Ex. 40. It may some- 
times be difficult to distinguish between a del credere 
agent and a person who was an agent only up to a cer- 
tain point inatransaction In Ex parte White, supra, 
the question was fully discussed, and much light 
thrown upon the nature of the contract of agency by 
the learned lords justices. N., a partner in the 
firm of N. & Co., was in the habit of receiving 
goods on his private account from T. and Co., ac- 
companied by a price list. No restrictions were 
placed upon N. in selling the goods, but he sent a 
monthly account of his sales to T. and Co., debit- 
ing himself with the price named in the price list. 
In paying T. and Co. no reference was made to 
the price at which the goods were sold by N. He 
bought the goods on his own credit and sold them on 
his own account. It was argued that N. was a del 
eredere agent in such transactions, but the argument 
fell to the ground. “If it had been his duty,” said 
Lord Justice Mellish, ‘to sell to his customers at that 
price (that is, the price fixed by T. and Co.), then the 
course of dealing would be consistent with his being 
merely a del credere agent, * * * but if the con- 
signee is at liberty, according to the contract between 
him and his consignor, to sell at any price he likes, and 
receive payment at any time he likes, but is to be 
bound, if he sells the goods, to pay the consignor for 
them at a fixed price and a fixed time — in my opinion, 
whatever the parties may think, their relation is not 
that of principal and agent.” Besides, if we keep in 
mind the definition of a del credere agent, already 
given, it is evident there was wanting in N.’s transac- 
tion the essential element of a del credere agency, 
namely, the guaranteeing of payment by the persons 
to whom he sold. A ship's husband isa person ap- 
pointed by the owner of a ship to see to the repairs, 
equipment, management and other concerns of a ship; 
he may have his authority limited to certain acts, but 
ordinarily he is understood to be the general agent of 
the owner (see Abbott on Shipping, Part I, cl. 3) in 
regard to all the affairs of a ship in the home port. 
The master of a ship isa person who has a general 
authority to do all things relating to the usual employ- 
ment of his ship. 

Partners are members of a voluntary unincorporated 
association of individuals standing to one another in 
the double relation of principal and agent for carrying 
out a joint operation or undertaking for the purpose 
of a joint profit. See Dixon on Partnership, 1, and 
Lindley on Partnership, 4.— Law Times. 

—_—_—___. 

RECENT ENGLISH DECISIONS. 
[Abstract of the Law Reports for July.] 
LANDLORD AND TENANT. 

1. Breach of covenant not to underlet, etc.: waiver 
by acceptance of rent: continuing breach. —A lease of 
a farm contained a covenant on the part of the lessee 
not to ‘‘assign or demise to or permit any other per- 
son to occupy the premises, or any part thereof, with- 
out the consent in writing of the lessor,’”’ and a proviso 








for re-entry by the lessor for any breach. By agree- 
ment in writing the lessee underlet a portion of the 
farm to one T. for one year from the 31st of January, 
1873, and the lessor, on the 30th of September, 1873, 
with knowledge of the underletting, distrained for and 
received rent due on the 29th: Held, that the lessor 
had waived the breach of the covenant not to “ assign 
or demise”’ without consent; and that the permitting 
T. to remain in the occupation of the land during the 
remainder of the year was not a new or continuing 
breach of the covenant not to ‘“‘ permit any other per- 
son to occupy” without consent. Walrond v. Hawk- 
ins, L. R., 10 C. P. 342. 

2. Tenancy from year to year: notice to quit: com- 
mencement of tenancy.—A written agreement for the 
letting of certain premises expressed the tenancy to 
be “for a year certain, and so on from year to year 
untila half-year’s notice should be given by or to 
either party, at a yearly rent of £50, payable quarterly, 
the first payment to be on the 25th of March next.” 
The agreement was dated the 20th of December, 1872, 
and specified no date for the commencement of the 
term: Held, that a notice to quit given by the land- 
lord on the 24th of June, 1874, was a good notice. San- 
dill v. Franklin, L. R., 10 C. P. 377. 


LOAN OF MONEY. 


1. Money lent for six or nine months: option in bor- 
rower.— Plaintiff lent defendants £50 under an agree- 
ment: ‘‘ Defendants agree to borrow from plaintiff 
the sum of £50 at the rate of £6 per annum, and plain- 
tiff agrees to lend defendants the above sum for the 
term of nine or six months:’’ Held, that the option 
of making it a loan for six or nine months was in the 
defendants, the borrowers. Reed v. The Kilburn Co- 
operative Society, L. R., 10 Q. B. 264. 

MARINE INSURANCE. 


1. Policy of marine insurance, assignment of: assign- 
ment after interest of assignee hud ceased — 31 & 32 Vict. 
c. 86,8 1: sold-note, construction of. —On the 24th of 
November, 1871, V. Brothers insured with defendants 
in London a cargo of linseed, belonging to them, then 
on board a brig at Constantinople, for a voyage thence 
to a port of call and discharge in the U. K. to be 
named, including all risks of craft or lighters to and 
from the brig, each lighter to be considered as if 
separately insured, the policy expressing the agree- 
ment to be with V. Brothers and their assigns. The 
linseed was shipped under a bill of lading, whereby it 
was to be delivered at a safe port in U. K. to V. 
Brothers or assigns. Whilst the brig was on the voy- 
age the agents of V. Brothers, on the 17th of February, 
1872, sold in London, to plaintiffs, the cargo of linseed; 
by the sold-note the seed was to be delivered at des- 
tined port in sound, merchantable condition, and paid 
for in fourteen days from being ready for delivery by 
cash, less 244 per cent discount, or at seller’s option on 
handing shipping documents, less interest at 5 per 
cent. The vessel to go to any safe floating port in 
U.K. The bill of lading was indorsed to plaintiffs. 
On the 2lst of February, plaintiffs named a safe float- 
ing port, and on the arrival of the brig at the port the 
cargo was landed by public lighters employed by plain- 
tiffs; on the 28th of February, one of the lighters was 
sunk off the plaintiffs’ wharf, being a loss within the 
terms of the defendants’ policy. The loss occurred 
when part only of the cargo had been discharged, and 
before plaintiffs had paid the price of the cargo. In 
June, 1872, the policy was handed by V. Brothers to 
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plaintiffs; and, on the 17th of October, V. Brothers in- 
dorsed on it an assignment to plaintiffs, and they 
brought an action upon it to recover for the loss of the 
seed in the lighter: Held, that the plaintiffs could not 
recover. The policy was not expressly agreed to be 
assigned to plaintiffs by the sold-note; and no such 
intention could be inferred from the terms of the note, 
inasmuch as it was necessary that V. Brothers should 
keep the policy for their own protection until right 
delivery of the cargo. When the seed was put on 
board the lighter employed by plaintiffs, the seed was 
delivered to plaintiffs, and V. Brothers’ interest ceased 
and the policy lapsed; and the subsequent assignment 
by V. Brothers to plaintiffs was, therefore, of no avail 
under 31 & 32 Vict. c. 86,8.1. The North of England 
Pure Oil-cake Company v. The Archangel Maritime 
Insurance Company, L. R., 10 Q. B. 249. 

2. “General average as per foreign statement:”’ ‘* war- 
ranted free from average unless general:’’ voyage broken 
up before arrival at port of destination.—A policy of 
insurance on a cargo of wheat shipped from Varna to 
Marseilles, contained the usual memorandum against 
average unless general, and the following term ‘‘ gen- 
eral average as per foreign statement.’ The ship, after 
starting from Varna, met with heavy weather, and was 
forced to carry a great press of canvas to avoid a lee 
shore. This caused her to strain very much, and hav- 
ing sprung a leak and become otherwise disabled, she 
was brought to the port of Constantinople. It was 
found, on a survey, that a fifth of the wheat had been 
damaged; and the surveyors recommended that the 
voyage should end at Constantinople, and the damaged 
part of the wheat should be sold, and the rest tran- 
shipped to Marseilles. It appeared that the repairs 
necessary for the ship would have taken from one to 
two months. Under these circumstances, the recom- 
mendation of the surveyors was carried out and an 
adjustment of average in respect of ship and cargo was 
made at Constantinople. In such adjustment, the 
damage which the cargo of wheat had sustained was 
treated as general average, and, in accordance with 
such average adjustment, a certain sum of money be- 
came payable by the underwriters upon the policy. 
The law by which the adjustment ought to have been 
regulated, according to the law and usages prevailing 
at Constantinople under the circumstances, was the 
law of France, and the average adjustment was made 
up in all respects in conformity with such law. In an 
action on the policy by the owners of the wheat, the 
defendants paid into court sufficient to cover the piain- 
tiffs’ claim on all the items of the average adjustment, 
except the damage to the wheat, which, by the law of 
England, would not, under the circumstances, be a gen- 
eral average loss. Held, in a special case stated in the 
action (affirming the decision of the court below), that 
the voyage was rightly brought to an end at Constan- 
tinople, and the average adjusted there, and that the 
defendants were liable in respect of the damage done 
to the wheat. Mavro v. The Ocean Marine Insurance 
Co., L. R., 10 C. P. (Ex. Ch.) 414. 

PROHIBITION. 

Mayor’s court: right to a declaration in prohibition: 
discretion.—Where a superior court is clearly of opin- 
ion, both with reference to the facts and the law, that 
an inferior court is exceeding its jurisdiction, it is 
bound to grant a writ of prohibition, whether the ap- 
plicant for the prohibition is the defendant below or a 
stranger. In such a case, neither the smallness of the 
claim in the suit below nor delay on the part of the 





applicant is a reason for refusing the writ. The plain- 
tiff in the inferior court has in no case an absolute 
right to have the plaintiff in prohibition put to declare 
in prohibition. Worthington v. Jeffries, L. R., 10 C. P. 
379. 


RAILWAY COMPANY. 


Duty to passenger on alighting from train: substitute 
for platform: negligence.—Where a passenger by a rail- 
way is invited to alight at a spot where there is no 
platform, so that the usual means of descent are ab- 
sent, the duty of the railway company not to expose 
the passenger to undue danger requires them to pro- 
vide some reasonably fit and safe substitute; and, in 
the case of a female passenger, a jury may reasonably 
find that the company fails in this duty where the only 
means of alighting provided are the usual iron step 
and footboard, with no attendants to assist the passen- 
ger in alighting. Plaintiff, a female, was a passenger 
by defendants’ railway to B., a very small station; on 
the arrival of the train at the station, the engine and 
part of the carriage in which plaintiff was riding were 
driven past the end of the platform, which is short, 
and came to a standstill; the door of the plaintiff's 
compartment being beyond the end of the platform. 
Upon the train stopping, plaintiff rose and opened the 
dour, and stepped on to the iron step; she looked out 
and saw the station-master, who is the only attendant 
kept there, taking luggage out of or putting luggage 
intoavan. She did not see the guard or any other 
railway servant, and she stood on the step looking 
for somebody to help until she became afraid of the 
train moving away; and, no one then coming, she 
tried to alight by getting on to the footboard; 
she had her back to the carriage, and she had hold of 
the door with her right hand, and got one foot on to 
the footboard, and whilst endeavoring to get the other 
foot on to the footboard she lost her hold of the car- 
riage-door, and slipped, and fell, and was injured. 
She had a small bag on her left arm, and an umbrella 
and two small articles in her left hand, but nothing in 
her right hand. The judge having nonsuited the plain- 
tiffon the above evidence, with leave to enter a ver- 
dict for the plaintiff: Held, first, that there was 
evidence from which a jury might have properly found 
that the plaintiff was invited or had reasonable ground 
for supposing she was invited to alight by the com- 
pany’s servants; and that the defendants had failed 
in their duty toward the plaintiff, and had not pro- 
vided a reasonable substitute for a platform. Held, 
secondly, that the jury might not improperly have 
found that the expectation of being carried beyond 
the B. station was reasonably entertained by the 
plaintiff, and that the inconvenience would have been 
such as not to render it imprudent on her part to 
expose herself to the danger incurred in alighting; 
and that the defendants were therefore liable for the 
injury resulting from the plaintiff's act, which had been 
caused by their negligent breach of duty. And that 
the nonsuit was therefore wrong, and the verdict ought 
to be entered for the plaintiff. Robson v. The North 
Eastern Railway Company, L. R., 10 Q. B. 271. 


SALE OF GOODS. 

1. Sale: goods not equal to sample: rejection by pur- 
chaser: purchaser not bound to send back the goods.— 
Where goods were sold by sample, and the bulk was 
found by the purch on i tion after delivery 
not to be equal to sample: Held, that the purchaser 
might reject the goods by giving notice to the vendor 
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that he would not accept them, and that they were at 
the vendor’s risk, and was not bound to send back, or 
offer to send back, the goods to the vendor, or to place 
them in neutral custody. Grimoldby v. Wells, L. R., 
10 C. P. 391. 

2. Contract of sale of goods: delivery by installments: 
monthly deliveries: forbearance of vendor at request of 
vendee.—The defendants, in October, 1870, contracted 
to sell to the plaintiffs 2,000 tons of iron, “delivery in 
monthly quantities [of 166%¢ tons] over 1871, or sooner 
if required;”’ payment by four months’ acceptance 
from the 10th of the month following delivery. In 
January, 1871, 101 tons were delivered, but the plain- 
tiffs did not then demand the delivery of the balance 
of the monthly quantity. In February, 1871, and at 
several periods between that date and December, 
1871, the plaintiffs requested the defendants to forbear 
from delivery of more iron under the contract, and 
the defendants accordingly only made partial deliv- 
eries during the several months of 1871, up to and 
including November. In December the plaintiffs re- 
quired delivery of the residue of the whole 2,000 tons. 
The defendants refused it, and denied that they were 
liable to deliver any more iron under the contract, 
except what was due on the monthly balance. The 
plaintiffs then brought an action for non-delivery. 
The majority of the Court of Exchequer (Kelly, C. B., 
and Pigott, B.) held that the plaintiffs having them- 
selves requested the defendants to forbear from de- 
livery during the several months of 1871 up to Novem- 
ber, could vot require delivery of the residue of the 
whole 2,000 tons in December, and were therefore not 
entitled to recover; but Martin, B., dissenting, held 
that the original contract had not been put an end to 
by the plaintiffs’ application to the defendants not to 
deliver full monthly quantities between February and 
November, 1871, and that the defendants were bound 
to deliver the whole 2,000 tons under their contract. 
Held, by the Exchequer Chamber, reversing the judg- 
ment of the court below, that, without deciding 
whether the defendants could be required to deliver 
in December at once the whole balance of the 2,000 
tons, they remained liable to deliver it at some rea- 
sonable time, and not having asked for such reasonable 
time, but having repeated their liability, they had no 
defense to the action. Tyers v. The Rosedale and 
Ferryhill Iron Company, L. R., 10 Ex. (Ex. Ch.) 195. 


VENDOR AND PURCHASER. 


Sale of real property: incumbrances: terms of existing 
tenancies, notice of : agreements collateral to tenancies. 
— Part of an estate consisted of three farms in Hamp- 
shire, and, in that county, valuations between outgo- 
ing and incoming tenants for hay, straw and manure 
are made at “fodder value,’’ which is lower than what 
is called ‘‘market value.’’ The three tenants of the 
farms held under verbal agreements, from year to year, 
according to the custom of Hampshire. The defend- 
ants were devisees of the estate in trust for sale, and, 
in contemplation of a sale, they gave notice to the 
tenants to quit at Michaelmas, 1869. The tenants 
alleged that they had been promised leases by the 
devisor, and although there was nothing to show that 
such promises were binding in law or equity, the de- 
fendants, thinking the claim binding in honor and 
conscience, entered into agreements with the tenants, 
by which, in consideration of their giving up posses- 
sion of their farms according to the notices, the de- 
fendants promised to remit the half-year’s rent due at 





Michaelmas, 1868, to pay £100 to the tenant, and to 
pay for hay, etc., at the termination of the tenancy, 
at “market value.’’ In June, 1868, the estate was put 
up for sale by auction. In the particulars and condi- 
tions of sale the three farms were described as in the 
occupation of the tenants respectively till Michaelmas, 
1869, at certain rents and certain incumbrances, sub- 
ject to which the sale was made, were specified, viz., 
land-tax and tithe rent-charge; but no express men- 
tion was made of the above-mentioned agreements 
with the tenants. The conditions stipulated that the 
property should be taken to be correctly described as 
to quantity and otherwise, and that if any error, mis- 
statement or omission should be discovered, the same 
should not annul the sale, nor should any compensa- 
tion be allowed, and that the rent or possession should 
be received or retained and the outgoings discharged 
by the vendors up to the 29th of September and from 
that day by the purchaser. The property was bought 
in at the sale by auction, and afterward sold by pri- 
vate contract on the 18th of July, 1868, to the plaintiff. 
The contract described the property as in the forego- 
ing particulars, and as being purchased subject to the 
foregoing conditions. At the time of the purchase 
the plaintiff had no knowledge of the above-mentioned 
agreements with the tenants. Upon his becoming 
aware of and objecting in respect of them, it was 
agreed that he should complete without prejudice to 
his claim to be indemnified in respect of the agree- 
ments to pay market value for the hay, etc. The 
plaintiff afterward paid the tenants the amount of the 
valuations of hay, etc., at market value, and now 
sought to recover the difference between that and 
fodder value from the defendants. Held (reversing 
the decision of the court below, Amphlett, B., dis- 
senting), that the agreements with the tenants to pay 
market value were collateral agreements binding only 
on the defendants personally, and did not amount to 
fresh demises; and that, by the arrangement between 
the parties, the plaintiff, having paid the tenants’ 
claims, could recover the difference between market 
and fodder value from the defendants as money paid 
for their use. Per Amphlett, B., the agreements 
amounted to fresh demises, as to which there was no 
duty cast upon the defendants to disclose the terms of 
them to the plaintiff, and as to which a court of equity 
would not enforce compensation against the vendors; 
and, consequently, that the action was not maintain- 
able. Phillips v. Miller, L. R., 10 C. P. (Ex. Ch.) 
420. 
——__+—_—_——_ 


BOOK NOTICE, 


National Ene oy | Register Digest, containing all the cases 
reported in the first ten volumes of the National Bank- 
ruptcy Register Reports, from the passage of the law 
in 1867 to January 1, 1875. Also, a table of cases re- 
ported and cases cited therein, together with a digest 
of the Bankruptcy Law, as amended, and the amended 
General Orders in Bankruptcy, by Raphael J. Moses, Jr., 
and William A. Shinn. New York: McDevitt, Camp- 
bell & Co., 1875. 

HE title of this book is sufficiently elaborate to con- 
vey all needed information as to its contents. It 
gives the gist of the Bankruptcy Register reports, of 
the bankrupt law and of the general orders in bank- 
ruptcy. It appears to have been carefully and skill- 
fully prepared. The Bankruptcy Register reports have 
been conducted with excellent judgment, and have 
been of great service in the administration of the 
bankruptcy law, and this digest will render them still 
more convenient and valuable. 
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CORRESPONDENCE. 


CONSTITUTIONALITY OF THE JURY REFORM. 


AUBURN, N. Y., August 31, 1875. 
To the Editor of the Albany Law Journal: 


I perceive from the last number of your journal that 
a correspondent from Troy, whilst he concurs in the 
idea that the jury law ought to be amended, at least in 
civil cases, is inclined to think that the constitution 
must first be amended in order to authorize it. The 
late John C. Spencer, who was reputed to be as good a 
constitutional lawyer as existed in his day, incorpo- 
rated the act of 1824, reducing the number of jurors in 
Justices’ Courts to six, into his revision of the Statutes 
of 1836, and maintained all through his subsequent life 
that it did not impair the right. At least two legisla- 
tures concurred with him, as have most of our judges 
since. If such a reduction were now an open question, 
I should be inclined to hold that it does impair the 
right ‘‘as it has been heretofore used.’’ But so far 
from being an open question, it is res judicata, anda 
rule of interpretation for our guide. If we accept that 
interpretation as sound law, there can be no doubt 
(so it appears to me) that an act which does not reduce 
the number of jurors, nor the number nor the compass 
of challenges, but merely defines the number of con- 
curring voices which is requisite to a finding, infringes 
the right less than the act above referred to. Indeed, 
in the reflections I have bestowed upon the subject, I 
have been unable to perceive that it infringes or impairs 
the right of trial at all. I am sure that public opinion de- 
mands something like the reform proposed. If there 
is a constitutional block in the way, it must first be 
removed. But if, after all, there is no such block in 
the way, the sooner we have the reform demanded the 
better it will be for the cause of justice, so greatly im- 
periled by the existing usage canonized as law. 

BenJ. F. HALL. 








A QUESTION OF PROFESSIONAL ETHICs. 


ROcHESTER, August 24, 1875. 
To the Editor of the Albany Law Journal: 


I understand that in England, if a question of pro- 
fessional ethics or etiquette arises, it is customary to 
call upon the Attorney-General, as the official chief of 
the bar, to determine it ex cathedré. In France, too 
(‘they manage these things better in France,’’ per- 
haps, than here), the baétonnier of the Council of Disci- 
pline of Advocates is vested, it seems, with large 
advisory authority in such cases. But here, where the 
bar is unorganized, and where the honorable attorney- 
general might possibly decline the function which his 
English namesake fills, I know of no other arbiter in 
questions of casuistry than the LAW JOURNAL, or the 
professional opinion which speaks through its columns. 
I, therefore, send you the following brief correspond- 
ence, in publishing which you may, if you choose, 
suppress the names, as of no general interest. And I 
beg your advice upon the question whether the sort of 
arrangement suggested in the first letter, if, as it seems, 
it is something different from that simple plan which 
the second letter assumes, tends to elevate the tone of 
the profession to which we belong. I arrogate noth- 
ing; I claim to be merely a lawyer, discharging a 
lawyer’s duties; and it is in no irreverent tone, but 
simply by way of disclaiming functions, either judicial 
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cement niaimen 





or distributive, that I ask my correspondents ‘‘ Who 


made me a judge or a divider?” 

I got not long ago from a legal acquaintance, whose 
enthusiasm for the classics I have supposed to be less 
pronounced than a certain abnormal swiftness in serv- 
ing a summons and complaint before the notary’s ink 
was dry upon his notices of protest, a business letter 
at the head of which was handsomely engraved the 
legend “ swum cuique.’”’ An unlearned friend who saw 
it was of opinion that, while the motto was appropriate 
enough, the spelling was unnecessarily bad. If we 
are all to embellish our letter paper with maxims 
from the’ ancients,’ IT am sure my friends, who have 
somewhat ruthlessly closed our correspondence, cannot 
do better than to adopt for theirs: ‘‘ Divide et impera.” 

I am, sir, very truly yours, B. 


‘* New YorK, August 19, 1875. 








“ Hon. : 

“DEAR Srr—Inclosed we send you for collection 
claim of against , for $557.45, for goods sold 
and delivered. If it is not convenient for you to look 
after it yourself, you will please deliver it to some 
suitable lawyer, with request that he correspond with 
us in the matter, acknowledge receipt and divide fees 
with us. Respectfully, 








“ 


—— 


* ROCHESTER, August 20, 1875. 
‘* Messrs. ——— & ———-: 

** GENTLEMEN—My associate, Mr. » who does no 
business except as counsel, has handed me your letter 
of yesterday, inclosing account. 

“T shall be happy to be of service to you oryour clients, 
and should endeavor to make my charges satisfactory. 
I presume you would also make such charges to your 
clients as you thought proper. But whatever my own 
charges are, I should expect them to be paid in full. 
If your suggestion that they be ‘“‘divided”’ has any 
other meaning, will you please inform me? 

** Yours, truly, B. 





‘* NEw YORK, August 23, 1875. 
*“* B., Esq. : » 
‘“*DearR Srr—Yours of 20th inst. received. Your in- 
terpretation of the very customary phrase “divide 
fees,’’ is so novel that we do not deem it necessary to 
explain what it meant on our part. It is the first 
time in our experience that the phrase has received 
such a construction or met with such a rebuff, and 
hence we are confident that we will do better else- 
where. You will please return to us the claim. 
** Respectfully, 
. OR ine & —__, 


** ROCHESTER, August 24, 1875. 
‘* MESSRS. & $ 
‘GENTLEMEN — I return with pleasure the account 
which I received from you, not doubting that, as you 
say, you can ‘‘do better elsewhere.” I regret that you 
prefer not to explain your own meaning of the phrase 
which puzzled me, and which I do not remember to have 
met before in my professional correspondence. It must, 
therefore, continue to be, with me, asubject for curious 
exegesis and scholastic speculation, until some other 
construction than that which you reject with some 
strength of emphasis can be discovered. 
“* Very truly yours, “3.” 
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NOTES. 
ESSRS. WEED, PARSONS & CO. have published 
their annual volume of General Laws, which con- 
tains in 260 pages all the public or general statutes of 
the last session of the legislature. There were 161 
general statutes passed, some of them —as the Corpo- 
rations act, the Railway act, and the Savings Bank 
act—of great importance. The titles of all the 
acts of the session are given, as are also the concur- 
rent resolutions. The book is handsomely printed and 
bound, and will be found to be quite as convenient as 
the Session Laws, while it will neither cost so much 
money nor occupy so much room —two very import- 
ant considerations in these days.—— A new law school 
has been organized at Des Moines, Iowa, which in- 
cludes among its faculty Judge Cole, of the Supreme 
Court, and Mr. Runnells, the Supreme Court reporter 
of the State. Among the new features introduced, it 
is proposed to take ‘the entire class in a body,” at 
least once a week, “ to the court in actual session.” 
Mr. John D. Parsons, Jr., has in press a new Ameri- 
can edition of Broom & Hadley’s Commentaries, by 
William Wait. These commentaries are founded upon 
the commentaries of Mr. Justice Blackstone, and are 
intended to retain all of Blackstone that is now law, 
and to omit all that is obsolete. They contain also 
many new titles which have grown up since Black- 
stone’s day. They are very popular in England, and 
have passed through several editions. The American 
editor has retained all the useful English notes, and 
has added very copious notes of his own, giving refer- 
ence to American cases, and indicating the course of 
adjudication in this country upon the various sub- 
jects treated. The work is one of great utility to stu- 
dents. 


The Philadelphia Legal Gazette says: ‘‘The ALBANY 
Law JouRNAL publishes a letter from David Dudley 
Field, containing a scathing review of Judge Davis’ 
conduct on the trial of William M. Tweed, in fining 
the counsel for defendant for what he conceived to be 
a contempt on their part, in protesting against his sit- 
ting on the trial of the case, the reason alleged being a 
strong bias expressed by him against the defendant on 
the previous trial over which he presided, and at which 
the jury disagreed. We presume the judge, who has a 
fondness for letter-writing, will reply, and endeavor 
to justify himself to the profession at large; in which 
case, it is safe to predict, he will make, if possible, a 
greater exhibition of his weakness and folly than he 
has hitherto done.” 


Notwithstanding the old maxim, the laws are not 
entirely silent among the arms of Spain, for beside 
the several treatises on trial by jury and kindred sub- 
jects, to which we recently alluded, we see the an- 
nouncement that Bishop Cumberland’s excellent 
treatise, ‘* De Lege Nature,’’ has been translated into 
the Spanish. It would perhaps be a happy circum- 
stance if the contest in that unfortunate country could 
be settled by the rules of that learned book, espe- 
cially as it isa famous saying that ‘‘ leges nature sunt 
immutabilia.”” History, however, furnishes numer- 
ous instances in which the law of Nature has been 
pleaded as a sanction for the most flagrant violations 
of civil rights, as for instance, that Charles I was not 
accountable for his arbitrary proceeding; in support 
of the Ship Money, and in the celebrated declaration 





of James II respecting liberty of conscience. The 
subject of the law of Nature has been treated with 
great learning in Tyrrel’s Disquisitions on the Law of 
Nature, and in Selden de jure Naturali. Blackstone 
treats of the law of Nature asa branch of the law of 
England, and as paramount to it in all cases in which 
they may conflict. 1Comm.42. See also Bentham on 
Government, 109; Doctor and Student, Dial. 1, chap. 
5; Forbes v. Cochrane, 2 Barn. & Cress. It has been 
objected that such an opinion has a tendency to en- 
courage judges in directing their conduct by what 
Coke termed the crooked cord of discretion rather 
than by the golden metewand of the law; but later 
times show that there is no danger in this direction. 


The August number of the Law Magazine and Review 
(London) contains an announcement that, “ having 
passed into the hands of new proprietors and under 
new editorship, will in future be published in its old 
form, as a quarterly, in November, February, May and 
August.’’ The new proprietors are Messrs. Stevens and 
Haynes, who are among the most enterprising of the 
law publishers of England, and who devote particular 
attention to American law literature. This periodical, 
in one form or another, has had an existence reaching 
back almost a half century, and during a portion of 
that time has been conducted with great ability; but 
for three or four years past it seems to huve been 
but indifferently managed. If the present number is 
by the new editor, we should doubt if he were quite 
equal to the occasion, were it not for the fact that 
‘* first numbers ”’ are seldom up to the average.—— The 
fifteenth annual session of the German Juristentag met 
at Niiremberg on Thursday of last week, and on the 
day preceding, the Institute of International law began 
its session at the Hague. This Institute is entirely 
distinct from the Association for the Reform and 
Codification of Law, which met this week at The 
Hague. 


We have received the following: In support of your 
correspondent’s objection, that The People v. Betts, 55 
N. Y. 600, overrules the practice from 1804 to 1872, it 
may be added that the decision is contrary to the 
English practice. Rolfe, B., says, in Shortridge v. 
Young, 12 Mees. & Wels. 7: ‘‘ Where, by an act of Par- 
liament, power is given to a single judge to decide a 
matter, his decision is not absolutely final; but the 
court adopt the same rule as where he acts in the exer- 
cise of his ordinary jurisdiction; and though the Leg- 
islature says that he shall have power finally to deter- 
mine a matter, that does not mean that the practice 
of the court shall be departed from.’’ The attention 
of the Court of Appeals was not called to this case. 
Final and conclusive does not mean non-appealable, 
because every judgment is final and conclusive until 
reversed, and one of the enumerated instances of ap- 
peal is from a final order. The Code also defines a 
judgment as “the final determination of the rights of 
the parties in the action.’”’ The constitutional enact- 
ment, that ‘‘ there shall be the existing Supreme Court 
with general jurisdiction in law and in equity,” secures 
the right of revision of the acts of the extraordinary 
tribunals. Hence it follows that the words of the stat- 
ute, in The People v. Betts, that ‘‘the second report 
shall be final and conclusive on all the parties inter- 
ested,” merely gives to the second report what would 
otherwise belong to the first, and does not affect the 
right of review, and could not constitutionally cut off 
that right. 
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All communications intended for publication in the LAw 
JOURNAL should be addressed to the editor, and the name 
of the writer should be given, though not necessarily for 
publication. 

Communications on business matters should be ad- 
dressed to the publishers. 


The Albany Law Journal. 


ALBANY, SEPTEMBER 11, 1876. 

















CURRENT TOPICS. 

j R. FRANCIS C. BARLOW has a letter in Tues- 
4 day’s Tribune, in which he defends, with all the 
ardor of friendship, the conduct of Judge Davis, and 
attacks, with all the spirit of resentment, Judge Com- 
stock and the Court of Appeals. He insists that inas- 
much as ‘‘ four able and upright judges ” fell into the 
same error that Davis did, ‘‘common decency re- 
quires that some portion of the kindly consideration 
accorded to them should be extended to him”—a 
point which no one would be likely to dispute, had 
Judge Davis conducted himself, since the decision 
was announced, with ordinary propriety; that Judge 
Davis acted all along ‘‘conscientiously in the dis- 
charge of what he deemed to be his duty;” that he 
conducted both trials with most astonishing fair- 
ness; that his decision in the first trial that only one 
sentence could be imposed was of little account, as 
it was not made with sufficient deliberation, and 
that he was induced to change his mind on the 
second trial, because of the decisions of the Court 
of Appeals in the penalty cases—which is on the 
whole a very extraordinary statement, as the court 
decided, in those cases, that only one penalty could 
be recovered. Mr. Barlow then goes into the law of 
the case, and cites a most astonishing array of stat- 
ute and case law, but apparently without any clear 
perception as to its direct bearing on the case. 
After several very cutting insinuations concerning 
Judge Comstock, he puts an extinguisher on that 
wretched man in the following terms: ‘‘ While he 
was a member of the Court of Appeals, it was held 
by that court that a person who asserts things as of 
his own knowledge, which are in fact not true, and 
could not be known to him as true, is guilty of 
falsehood and fraud equally with one who asserts as 
true that which he knows to be false.” This let- 
ter ought to give infinite satisfaction to the ene- 
mies of Judge Davis; but as we are not among 
that number, we trust that Mr, Barlow will have 
no provocation to repeat it. He would much better 
devote himself to the care of his own reputation. 


It is stated that Judge Wallace, of the District 
Court of the United States, has decided the question 
as to the application of the usury laws of the State 
to National Banks, in opposition to the decision of 
the Court of Appeals. This fact is only significant 
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because it adds the authority of a very respectable 
court to the authorities already against the decision 
in this State. The Supreme Court of Ohio, in First 
National Bank v. Garlinghouse (22 Ohio St. 492; 8S. 
C., 10 Am. Rep. 751), held that National Banks are 
not bound by the usury laws of a State, and the 
Supreme Court of Massachusetts, in Central National 
Bank v. Pratt, not only held the same doctrine, but 
held also that the usury laws of New York do not 
apply to National Banks, notwithstanding the Court 
of Appeals says they do. If Judge Wallace has 
erred, he has erred in good company. 


One of the most hopeful indications of the times 
in regard to legal education is the increasing pros- 
perity of the principal law schools of the country, 
and the tendency exhibited by some of them to a 
more thorough system of education. Although 
many excellent lawyers are unfriendly to the law- 
schools, the general professional sentiment is that it 
is a very valuable, if not essential, aid in legal train- 
ing. One source of objection has been that some 
of the schools have professed to make lawyers and 
have indirectly, if not directly, inculeated the 
belief among young men that all that was necessary 
to be fully prepared for the demands of an active 
practice was to spend the requisite time at the 
school and to receive the diploma. The law-school 
cannot make a lawyer, but it can do a great deal 
toward it. There is much that cannot be learned 
in the schools, but there is vastly more that the 
office does not teach. In the technicalities of prac- 
tice, in the rules of pleading and evidence, and the 
application of law to the affairs of men, the office 
furnishes the only instruction. But here its benefit 
ends. Under ordinary circumstances it makes an 
attorney, not a lawyer. The larger culture which 
fits one for the higher walks of the profession, that 
comprehensive knowledge of the principles of legal 
science, which lifts one above a mere dependence 
on cases, can be nowhere so well acquired as in the 
school of law. The young man who shall pursue 
with diligence a course at a law school and shall 
supplement it with an apprenticeship in an office 
will, nine times in ten, outstrip the mere office 
student in the professional race. While there may 
be, and doubtless are, defects in the organization 
and methods of many of the schools, they are such 
as time and experience will mend. 


A comparison between the results of the recent 
legislative session in England and in this State is 
suggestive. At the recent session of Parliament, 
which commenced February 5th and ended on the 
13th of August, 318 acts were passed, of which 96 
were public, 215 local and 7 private. In the session 
for 1874 there were, all told, 305 acts passed, and 
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in 1873, about 350. Per contra the legislature of 
this State passed at the last session, under the benef- 
icent influence of the new constitutional limitation 
on special legislation, no fewer than 634, or but two 
less than double the annual work of the British 
Parliament. Of the number 160 were public. In 
1874 the number of acts was 653; in 1873 it was 871; 
in 1872 it was 887, and in 1871 it was 946. The 
result of this exhibit is to show that it takes from 
two to t'iree times as many laws to govern the State 
of New York as it does to govern the British Em- 
pire —that is, in the estimation of our law-makers. 
The fact is that two-thirds of our laws are passed — 
just a great many petty public offices are bestowed 
—as a sort of ‘‘reward of merit,” political or per- 
sonal, for the purpose of enabling a friend, individ- 
ual or corporate, of this or that member to evade or 
circumvent in one particular or another the estab- 
lished law of the State. 





Continued reflection on the suicide of Signor 
Viani, apparently caused by ‘‘two sentimental 
songs” from Judge Tappen, leads us to suspect that 
the songs must have been original with the judge. 
Our poetical editor has been moved by the unfor- 
tunate occurrence to throw his feelings into verse: 

Viani, when he heard Judge Tappen sing, 
Blew his own brains out, in the endeavor hard 


To do the most polite, considerate thing, 
And put himself upon a level with the bard. 


The London Law Journal gives account of a case 
recently tried at the Maidstone and Croydon Assizes, 
which may be usefully studied by Dr. Ray and other 
advocates of the absolute criminal irresponsibility 
of the insane. One Blampied was tried for killing a 
fellow-workman by striking him with an adze. The 
defense of insanity was interposed. Blampied had 
been confined in a lunatic asylum from 1868 to 1872, 
his disease assuming the form of a delusion called /a 
monomanie vaniteuse, but had been released as_per- 
fectly sane. The judge inclined in his charge very 
strongly against the theory of insanity, but the jury 
acquitted on that ground. Dr. Kirkman, who was in 
charge of the asylum where Blampied had been for 
four years, gave the following curious facts in evi- 
dence: “‘ Upon one occasion, when reproving Blam- 
pied for having assaulted a harmless fellow-patient 
for some trifling cffense, he told me that he would 
strike him, and that if I attempted to prevent him he 
would murder me. I pointed out to him that the 
punishment for murder was death, according to the 
English law, when he replied with much promptitude : 
‘Oh, no, not for me; as I am a lunatic, I am not respon- 
sible for my actions, and if I do commit murder you 
cannot punish me for it, because it is contrary to 
the law to punish an insane man.’ On another 
occasion, when remonstrating with him for a series 





of assaults upon harmless patients—for he never 
used to attack any patient who he knew could return 
the blow with interest—his behavior was most 
threatening to myself and every one around. I then 
told him that, knowing better, I should hold him 
responsible for his future behavior as regarded per- 
sonal assaults, and that for every blow he must 
forfeit a week’s allowance of tobacco. The result 
was, that after losing his tobacco one week, and 
finding that at least to such an extent he would be 
held responsible, he became quiet and orderly, and 
no further trouble was experienced.” 


SS 


NOTES OF CASES. 


i State ex rel. Platt v. Kirk, 44 Ind. 401, the ques- 

tion arose as to what is a lucrative office. The 
constitution of the State provided that no person 
should hold more than one lucrative office at the 
same time. The defendant held the office of council- 
man in his city, and of prison director of the State, 
a compensation being attached to each office. The 
court held that although the office of city council- 
man, or for that matter any office purely municipal, 
although lucrative in the ordinary sense of the word, 
was not within the meaning of the constitution. It was 
however held in Howard v. Shoemaker, 35 Ind. 111, 
that the office of mayor of a city was a lucrative 
office within the meaning of the constitution, not 
because he received a compensation for the discharge 
of such of his duties as were purely municipal in 
their character, but for the reason that he had duties 
to perform, under the laws of the State, aside from 
those which are judicial and those of a purely muni- 
cipal character, such as the taking and certifying 
of affidavits and depositions, the proof and acknowl- 
edgment of deeds and other instruments in writing, 
for which he is entitled to and may charge and 
receive fees. See asto definition of ‘‘ office” State 
v. Stanley, 8 Am. Rep. 488; People v. Nichols, 11 id. 
734. As to distinction between State officers and 
municipal officers, see Dill. Mun. Corp., § 33, also 
People v. Hurlburt, 9 Am. Rep. 103, where the same 
distinction is made by the Supreme Court of Michi- 


gan. 


Merson v. Wood, 35 Wis. 59, is interesting not so 
much by reason of itslaw as by reason of its facts. 
A father had directed his child, in attendance upon 
a public school, to study ‘‘ reading, writing, spelling 
and arithmetic,” but not to study geography. The 
teacher, with knowledge of this parental instruc- 
tion, insisted upon the youth’s studying geography, 
and when he refused she administered the rod. 
Thereupon the father caused the teacher to be pros- 
ecuted for assault and battery; but the prosecution 
was dismissed on the teacher’s motion, and she 
thereupon brought this action for malicious prosecu- 
tion. The court below had charged that when a 
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parent sent his child to school he surrendered to the 
teacher such authority over his child as was neces- 
sary to the proper government of the school, the 
classification and instruction of the pupils, includ- 
ing what studies each scholar shall pursue. But 
the court above held that this was wrong, in so far 
as it applied to studies, that the parent has the 
right to make a reasonable selection from the pre- 
scribed studies for his child to pursue, and that the 
teacher’s assault upon the boy was unjustifiable. 


The right of a corporation to expel its members 
was considered in Gregg v. Massachusetts Medical 
Society, 111 Mass. 185; 15 Am. Rep. 24. There a 
medical society, incorporated under a charter em- 
powering it to expel its members, summoned the 
plaintiffs, who were members, to appear before a 
board of trial, composed of members, to answer 
charges preferred by a committee, that the plaintiffs 
had violated the by-laws of the society by conduct 
unworthy honorable physicians and members of the 
society, in practicing according to a certain exclu- 
sive theory or dogma, and belonging to an asso- 
ciation whose purpose was at variance with the 
principles of the society and tended to disorganize 
it. The plaintiffs filed a bill in equity against the 
society, the board of trial, and the committee pre- 
ferring charges, alleging that it was the defendants’ 
intention to expel the plaintiffs only for practicing 
homeopathy; that the body to try them was wrongly 
constituted ; and that the proceedings were irregular 
and void. eld, on demurrer, that the court had 
no jurisdiction to interfere by injunction. 
Dickenson v. The Chamber of Commerce of Milwaukee, 
2, Wis. 45; 9 Am. Rep. 544. It appears to be well 
settled, that when the charter of a corporation is 
silent upon the subject of expulsion, or grants the 
power in general terms, there are but three legal 
causes of disfranchisement: 1. Offenses of an in- 
famous character, indictable at common law; 2. 
Offenses against the corporator’s duty to the corpo- 
ration as a member of it; 3. Offenses compounded 
of the two. King v. Mayor of Liverpool, 2 Burr. 732; 
State v. Chamber of Commerce, 20 Wis, 63; People v. 
New York Commercial Association, 18 Abb. 271; Peo- 
ple v. Chicago Board of Trade, 40 Il. 112; People v. 
Medical Society, 32 N. Y. 194. A member of a cor- 
poration is entitled to notice of the intention to expel 
him, and of the grounds and to an opportunity to 
be heard. Svuthern Plank-Road Co. v. Hixon, 5 Ind. 
165; People v. St. Franciseus Society, 24 How. Pr. 
216; Delacy v. Neuse River Navigation Co,, 1 Hawks 


See, also, 





(N. C.), 274. When a party, having a clear pre- 
sumptive title, claims admission to the exercise of a | 
corporate franchise, the right of immediate expul- 
sion should be clear and unquestioned to justify the | 
rejection of the claim. Bagg’s Case, 11 Coke, 99; 
A member 


People v. Medical Society, 32 N. Y. 187. 


of an association cannot be expelled on a report of 
a committee of investigation. The return to a 
mandamus, issued in case of an expulsion, must 
show that the relator had notice to appear and 
defend himself; that an assembly of the proper per- 
sons was duly held; the proceedings before them; 
a conviction of the offense, and an actual motion by 
them. Commonwealth v. Germain Society, 15 Penn. 
St. 251. But the regularity of the proceedings to 
expel a member cannot be inquired into in a col- 
lateral proceeding, e. g., action to recover allowance 
granted to disabled members. Black and Whith- 
smith’s Society v. Vandyke, 2 Whart. 309; Common- 
wealth v. Pike Beneficial Society, 8 Watts & 8. 247. 
The right to remove a member for improper conduct 
is incident to every corporation. Smith v. Smith, 3 
Desau. (S. C.) 557. 


In First National Bank v. Dearborn, 115 Mass. 219, 
it was held that the delivery by an owner of goods 
of a common carrier’s receipt for them, not negotia- 
ble in its nature, as security for an advance of money, 
with the intention to transfer the property in the 
goods, is a symbolical delivery of them, and vests 
in the person making the advance a special property 
in the goods sufficient to maintain replevin against 
an officer who afterward attaches them upon a writ 
against the general owner. The delivery of the 
evidence of title, with orders indorsed upon them, 
would be equivalent to a delivery of the property. 
Gibson v. Stevens, 8 How. 384; Nathan v. Giles, 5 
Taunt. 558; National Bank of Cairo v. Urocker, 111 
Mass. 163, and cases there cited. All that would 
be necessary in such a case would be that the thing 
actually delivered should have been intended as a 
symbol of the property sold. There are cases in 
which the delivery of a receipt of this nature, 
though not indorsed or formally transferred, yet in- 
tended as a transfer, has been held to be a good 
symbolical delivery of the property described in it. 
In Taille v. Smith, 1 B. & P. 563, Eyre, C. J., uses 
this language: ‘‘I see no reason why we should not 
expound the doctrine of transfer very largely, upon 
the agreement of the parties, and upon their intent, 
to carry the substance of that agreement into exe- 
cution.” In Allen v. Williams, 12 Pick. 297, 301, 
Shaw, C. J., in delivering the judgment of the 
court, says: “Even a sale or pledge of the property 
without a formal bill of lading, by the shipper, 
would operate as a good assignment of the prop- 
erty; and the delivery of an informal or unindorsed 
bill of lading, or other documentary evidence of 
the shipper’s property, would be a good symbolical 
delivery, so as to vest the property in the plaintiffs.” 
It is true that he adds that it was not necessary to 
place the case upon that ground. But this dictum 
was cited with entire approbation, in a case raising 
that exact point, in the Court of Appeals of this 
State. Bunk of Rochester v. Jones, 4 N. Y. 497. 
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“TWEED’S LAWYERS” AND 
JUDGES,” 


| hae the former of these titles the Hvening Post 

does us the honor to quote some portions of a 
recent article in these columns, and endeavors to 
answer it. The question in regard to which the 
Post and ourselves are in difference is just this: Is 
it right that Tweed should have a trial, and that his 
lawyers should receive pay for defending him? The 
Post says, no; we say, yes. The Post thinks it 
wrong for Judge Comstock to defend Tweed and 
receive money from him in compensation, because, 
it says, Tweed’s money was stolen from the city. 
To this we replied that if Tweed had not been able 
to pay counsel, the State would have been bound to 
furnish him counsel. The Post evades this by saying 
that this does not apply to the civil case, and de- 
clares that it is the civil case that the Post is speak- 
ing of. Unless we are very much mistaken, the 
Post has quite recently been abusing Judge Comstock 
for his connection with the criminal case, in a man- 
ner that rivals the Zimes and the Tribyne when they 
find it for their interest to abuse anybody. But let 
us take the Post on the civil case. What would the 
Post have? It says it is willing Tweed should have 
a fair trial, but his lawyers are not, and are inter- 
posing captious and technical objections. By ‘‘a 
fair trial,” the Post means, a trial that shall certainly 
result in Tweed’s conviction. That is abovt the 
average newspaper idea of justice. Doubtless the 
Post would like to have Tweed plead guilty! 
Doubtless if the Post should be sued for libel, its 
prosecutor would be pleased to have it interpose no 
defense, but submit to a round verdict. And would 
the Post be satisfied with its attorney if he failed to 
raise every possible point and take every conceiv- 
able objection? That is just what the deposed 
stateman’s counsel are doing, and all that they are 
doing, and just what they ought to do. The Post 
should not find fault with lawyers for simply doing 
the best they can for their client, even when their 
client is a bad man and has a bad cause. The Post 
is not warranted in calling Tweed ‘‘a convicted 
thief.” Very likely he ought to be, but he is not 
yet, any more than the editor of the Post is. We 
cannot send men to prison without a thorough trial, 
simply to please the editors of a different political 
faith from the accused. Every accused person is 
presumably innocent until convicted, and is entitled 
to a trial and to counsel, and it is his counsel’s duty 
to take every technical advantage, just as their client 
would if he were trying his own cause. We sup- 
pose our newspaper friends will not assent to this, 
but we shall continue to assert it, and high-minded 
lawyers like Judge Comstock will continue to do it, 
despite the Post and its new-fledged frenzy on this 
topic. And we will inquire who is the man who 
writes for the Post, that he should set himself up as 


‘“*TWEED’S 





a censor of lawyers? Who is the unknown hired 
scribbler who assails Judge Comstock at so much a 
column? It will not hurt the judge. He is one of 
the most distinguished jurists whom our State has 
ever produced, His intellect and learning have left 
their impress on the most important and intricate 
law questions that have ever arisen in our commu- 
nity, and will have an influence in legal counsels 
long after his assailants are forgotten. But, says 
the penny-a-liner, this distinguished gentleman and 
celebrated lawyer has no business to take Tweed’s 
money. We are sorry that this candid critic, in 
quoting our remarks, should have left out one sen- 
tence, namely. ‘‘ Does the money which the Post 
receives for advertisements always come from pure 
and blameless gains?” — or something substantially 
like that. The Post is not the first moralist of this 
sort whom we have met. We once knew an eminent 
lawyer of this State, who had successfully defended 
a very bad man against a criminal charge, and 
received his note in payment. The lawyer procured 
a discount of the note at his bank. The next day 
he met one of the directors, a druggist by occupa- 
tion—and we believe he was a great admirer of the 
Post — who said to the lawyer: ‘‘It is lucky for you 
that I was not in the board when you offered that 
note of M.’s, for I should have opposed discounting 
it. I don’t think our bank ought to have any of that 
man’s paper.” ‘Nonsense, my friend,” replied the 
lawyer; ‘‘when you send your deposit over to the 
bank every day, does the teller throw out a bill here 
and there, because he thinks that it is the proceeds 
of certain unmentionable medicines that you keep 
for sale?” The director thought he was answered. 
The Post must not think that there is any covert 
insinuation in this anecdote. The Post is a remark- 
ably reputable and excellent newspaper. We simply 
mean this: As the Post properly does not hesitate 
to take the subscriptions of men without regard to 
their characters or the sources of their gains, so a 
lawyer may honorably accept the retainer and the 
money of men irrespective of the same considera- 
tions. He may even honorably contend for legal 
principles which he thinks unsound and wrong,— 
just as Mr. O’Conor did in the Johnson Case,— when 
it is for the interest of his client, and he may honor- 
ably take pay for such advocacy, just as Mr. O’Conor 
did in that case. Advocacy is our profession. We 
speak and think and devise for men who cannot do 
it for themselves. We guarantee nothing. We do 
not pledge our belief in cur client’s innocence or 
worth. We simply make the best presentation 
of his case that is possible, and throw every possible 
legal obstacle in the way of his defeat. True, 
advocacy is quite apt to mislead the advocate, and 
to cause him to think that his client is always right. 
But that is the fault of human nature, and not of 
our profession, And so, on the whole, unless the 
Post can reconstruct society on a new plan, and leave 
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out the lawyers, it must concede their right to 
espouse any cause of any client, and to take any 
money for it which their clients offer them. The 
lawyer should have the same privilege of compensa- 
tion as the physician or the editor. So much for 
“Tweed’s Lawyers.” 

Now a few words about “ Tweed’s Judges.” The 
Tribune has recently published a very able editorial, 
and a very weak letter, on the subject of cumulative 
sentences and the decision of the Court of Appeals. 
The letter may be disposed of in a moment. Mr. 
Albert G. Browne, Jr., who curiously enough used 
to be a lawyer and law reporter, and then until very 
recently was one of the editors of the Post, and now 
is not even that, has “discovered” that the Court 
of Appeals, in Suydam v. Smith, 52 N. Y. 383, have 
decided something very inconsistent with the Tweed 
decision. The syllabus of the case is this: “ Under 
the provision of the chapter of the Revised Statutes 
in reference to turnpike corporations, which imposes 
a penalty of $10 upon every keeper of a toll-gate or- 
dered by the inspectors to be thrown open, who shall 
not immediately obey such order, the party aggrieved 
is not limited to one penalty, but may recover the same 
Sor each and every offense.” This was the question, 
and the judge who writes the opinion remarks: ‘It 
follows that all the penalties may be recovered in one 
action.” Upon this the Post is candid enough to 
observe that the remark may be obiter, because the 
point was not raised. So much for Mr. Browne's 
great discovery. He is much better at reporting 
than at criticising the decisions of courts, and will 
hardly earn any fame by tilting such mullen-stalks 
against the Court of Appeals. But we will not 
suffer Mr. Browne nor the lawyer who wrote the 
Tribune's editorial to charge the court with evasion 
under the shadow of an obiter. We repeat what we 
said in our first article on this subject, what Judge 
Leonard reiterated in his letter, and what Judge 
Comstock reinforces in his letter; —there is not the 
slightest analogy between these civil actions for the 
recovery of penalties and an indictment for a crim- 
inal offense punishable by imprisonment. The one 
is a mere pecuniary claim by one citizen against 
another; and for convenience the courts allow any 
number of such claims to be joined in one action. 
The other is a criminal accusation by the State, the 
result of which is possibly to deprive the accused of 
his liberty; and the law does not permit more than 
one such accusation to be joined in the same indict- 
ment, or if it is done, says that sentence for only 
one can be inflicted. The Tribune's legal editor 
makes a very ingenious argument based upon the 
erroneous assumption that the two things are anal- 
ogous. Now, will the Post and the Tribune dare to 


copy this suggestion, and will they invite their legal 
lights to controvert it? Meet it fairly and squarely, 
Messieurs Editors; leave politics out of the question ; 
or imagine for a moment that the court are all 





republicans ; forget that Tweed is the person accused ; 
and tell us, is there a lawyer in the United States, 
who will dare assert, over his own name, that civil 
actions to recover penalties, and indictments to 
punish misdemeanors by fine and imprisonment, are 
analogous ? 

Now one word as to precedents. The Nation 
claims to have found a precedent-subsequent in 
the case of Colonel Baker. True the prisoner was 
indicted for two different offenses in the same in- 
dictment, but the ation will not have the effrontery 
to say that he was punished for both. He escaped 
the graver charge, and was sentenced only for the 
less. The books are not very fertile in precedents 
on the subject, but the great and good Mr. O’Conor 
either thought the law was what the court have 
now decided, when he argued the Johnson Case, or 
else he dealt very disingenuously with the court in 
that case. Lyman Tremain, counsel for the State, 
thought so, and told the jury so on Tweed’s first 
trial. And the immaculate Judge Davis thought so 
and explicitly instructed the jury so, on Tweed’s 
first trial. Why don’t the Tribune, the Nation, and 
the Post, copy the cogent language of their favorite, 
addressed to the jury on the first trial, on this sub- 
ject? We will pay them for it at advertising rates 
if they will. Double-lead it, gentlemen, and give 
us plenty of small caps and italics. We will not be 
mean about the bill. But never complain again that 
the present decision is without precedent. On the 
other hand, we dare assert that no precedent can be 
found, at common law, in any case where the point 
was raised, discussed, and passed upon by the court, 
which will sustain Mr. O'Conor’s and Judge Davis’ 
present and revised doctrine. We will not bet three 
to one on our opinion, as a Tribune correspondent 
does, but we will agree to publish an account of any 
such precedent which may be found, and if it can- 
not be explained, we will candidly admit its force. 
But this we will say in advance: Precedent or no 
precedent, the present decision is right, and even Mr. 
O’Conor has never denied it. He simply contends 
that it is inconsistent with previous decisions of the 
same court. If a court has been wrong, it is well 
that it shou:d become inconsistent, and right. 

One word in conclusion, as to the politics of this 
affair. Does anybody suppose that the country 
would resound with this howling at the court by 
these newspapers, if the court were Republican ? 
The animus of this whole attack is political hatred 
and rivalry. But how can any man, in possession 
of his senses, argue that this decision was the result 
of political favoritism? Its unpopularity is the 
most conclusive evidence of its integrity. Twe:d 
could do nothing for these judges. What they did 
for him was sure to earn them abuse. The writer of 
these remark3 is a republican; he did not favor the 
election of one of these democratic judges; but he 
is not so blinded by party rage as not to be able to 
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believe that they are honest, honorable, high-minded 
men, whose wisdom and whose morality is as much 
above that of their detractors as heaven is above the 
earth. So much for ‘‘ Tweed’s Judges.” 

ieanistene 


LEGAL EPIGRAMS. 


\ E had supposed that this subject was exhausted 
some years ago in this journal, under the title 
of “Law and Lawyers in Literature,” but recent 
reading indicates that “there are a few more left of 
the same sort,” as the famous razor-strop man was 
wont to say of his wares. Some of these omitted 
examples are among the very best. The following 
is by James Smith, one of the two brothers, authors 
of the famous “ Rejected Addresses,” and is entitled 
‘* Westminster Bridge: ” 
“ As late the Trades’ Unions, by way of a show, 
O’er Westminster Bridge strutted five in a row, 
*I feel for the bridge,’ whispered Dick, with a shiver, 
‘Thus tried by the mob, it may sink in the river.’ 
Quoth Tom, a crown lawyer, ‘ Abandon your fears ; 
As a bridge it can only be tried by its piera.’”’ 





The following is by the same author: 
“*What with briefs, and attending the court, self and clerk, 

I'm at my wits’ end,’ muttered Drone, the attorney ; 

*I fear 'tis a serious case,’ answered Shark — 

* You're so terribly tired by so little a journey. 

Several of the best legal epigrams were written 
by Sir George Rose. His verses on Lord Eldon’s 
habit of ‘‘doubting” are familiar. The following 
on the same subject, taken from the Morning Chroni- 
cle newspaper, should have found a place in our 
recent sketch of Eldon, as being less well known: 

“The Chancellor, so says Lord Coke, 
His title from cancello took ; 
And every cause before him tried, 
It was his duty to decide. 
Lord Eldon, hesitating ever, 
Takes it from chanceler, to waver, 
And thinks, as this may bear him out, 
His bounden duty is to doubt.” 

The following by Sir George Rose, ‘‘On Samuel 
Warren, Esq., Q. C., and Recorder of Hull, Author 
of ‘Ten Thousand a Year,’ ‘ Now and Then,’ etc.,”’ 
was designed and received in good part: 

** Warren, though able, yet vainest of men, 

Could he guide with discretion his tongue and his pen, 
His course would be clear for ‘ Ten Thousand a Year,’ 
But limited else to a brief ‘ Now and Then.’” 

It is suspected that there is more truth than poetry 
in the latter half of the first line, but authors in 
reading criticisms on themselves, like children when 
eating cake, only pick out the plums. 

The next is by Samuel Bishop: 

“In indenture or deed, 
Tho’ a thousand you read, 
Neither comma nor colon you'll ken; 
A stop intervening 
Might determine the meaning, 
And what would the lawyers do then? 
Chance for change of construction gives chance for new 
flaws ; 
When the sense is once fixed, there’s an end of the cause.” 

A prettier compliment to a lady has rarely been 

paid than the following impromptu by Lord Erskine, 





‘*on seeing one of the Croydon Belles in the court 
at Kingston, during the assizes:” 

** Whilst petty offenses and felonies smart, 

Is there no jurisdiction for stealing a heart? 
You, my fair one, will cry ‘Law and Court I defy you!’ 
Concluding no peers can be summoned to try you. 
But think not, fair Shorey, this plea will secure you, 
Since the Muses and Graces will just make a jury.” 
Some one versified a joke of Jekyll’s as follows: 
“ Serjeant Raine was one day 
The counsel for Hay, 
In a cause that for Appleby stood. 
Quoth Jekyll the wit, 
*I have never heard yet 
Of the rain that did hay any good.’”’ 

The following was an impromptu made during 
the trial of an action for damages for falling into a 
hole in a public street in a neighboring city, the 
defense being that the plaintiff was intoxicated. 
The author is unknown — at least to fame: 

“The plaintiff fell into a pit, 

As the state of one tipsy befitted ; 
Though he cannot recover a bit, 

He’s entitled at least to be pit-ied.” 

The following from Punch concerns Lord 
Brougham, of whom some great rival said, if he 
only knew a little law he would know a little of 
every thing: 

“*T wonder if Brougham thinks as much as he talks,’ 
Said a punster perusing a trial ; 
*I vow since his lordship was made Baron Vaux, 
He’s been wor et preterea nihil.’ ” 
From the same source we glean the following, 
entitled ‘* Dividing the Woolsack :” 
“*This Edmunds case,’ said Westbury, 

Sarcastic, smooth and cool, 

‘Will prove a case of ample cry, 
But very little wool.’ 

Quoth Chelmsford, as on Westbury 

He turned a scornful back, 

*Though we perhaps don’t get the wool, 
You ought to get the sack.’ ” 

The next we guess must have come from the 
Greek: 

**When Judge D——s writes a letter, 
His rhetoric is clear and strong ; 
But on the bench it might be better,— 
His sentences are much too long.” 
‘The Bar, with Sketches of Eminent Judges, 
Barristers, etc., etc., a Poem with Notes,” is the 
title of a 12mo. volume of 150 pages of ten-syllable 
verse, published in London in 1826. The author's 
name does not appear, nor have we been able to 
learn it. Perhaps our English brethren can give us 
the information. The book is a very clever produc- 
tion, full of wit, sense and discriminating criticism. 
Most of the sketches are somewhat elaborate, but 
occasionally the author condenses his judgments 
into a form quite epigrammatic. Of Saunders, the 
reporter, who was a most forbidding sloven, he says: 
“Lo! while he speaks, in groups they throng as near 
As their disturbed olfactory nerves can bear, 
To the rare precious things his mouth discloses, 
Opening their ears and stopping all their noses! 
And gathering seeds of knowledge from his tongue, 
As hungry sparrows pick up grain from dung!” 

He draws the following contrast between Curran 


and Phillips: 
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“ But what a difference! heaven and earth! the one 
A royal eagle soaring to the sun, 
Steady and strong and daring in his flight, 
Piercing with steadfast eye the realms of light; 
Or cleaving through the air his rapid way, 
And darting swift as lightning on his prey! 
Lord of the air, around, below, above — 
In every motion still the bird of Jove. 
The other a keen hawk, that, when he flies, 
Skimming the flelds, or mounting to the skies, 
Flutters his wings aloft — then comes down souse, 
Pouncing upon a sparrow or a mouse. 
The one a comet, with disastrous glare, 
Gieaming portentous through the troubled air, 
Starting whole nations with its awful light — 
The other a mere school-boy’s paper kite, 
Borne fluttering forward on the eddying gale, 
With a brave blazing lantern at its tail.” 

Of Hale he gives this severe judgment, which is 
more just than the faultless character attributed to 
him by tradition: 

“So framed, he wasted oft his precious nights, 

With fawning fools, and selfish parasites ; 
Delighted with a dainty snug repast, 

And fond of praise and flattery to the last! 

Thus, ignorant though learned, and weak though wise, 

He viewed things often with distorted eyes, 

And truth or error, right or wrong, surveyed, 

As reason ruled, or superstition swayed ; 

Now shining forth without a fleck or flaw, 

A luminous expounder of the law, 

In wisdom’s vast and various treasures rich.— 

Now — hanging an old woman for a witch!" 

We shall be glad to look into ‘‘The Bar” again. 
> 
TITLE OF BONA FIDE PURCHASER OF CHOSE 

IN ACTION. 

wt title is acquired by a bona fide purchaser of 

a chose in action for a valuable consideration, 
through mesne assignments, where there are outstand- 
ing equities between pricr assiguors and assignees? 
This question is so purely elementary and likely so 
often to arise that the answer to it ought to be both 
definite and certain; but in the present state of the 
law on the subject in this State it is impossible to an- 
swer it with any reasonable certainty; for the latest 
decision on the subject, by the court of last resort 
(Cutts v. Guild, 57 N. Y. 229), made by the late Com- 
mission of Appeals, is in direct conflict with a prior de- 
cision of the Court of Appeals (Moore v. Metropolitan 
Bank, 55 N. Y. 41), made only a few months previously 
and not reported at the time the decision in the Com- 
mission was made. It is impossible to reconcile these 
two cases; probably none will be likely to attempt 
it; each court has so plainly and forcibly expressed its 
opinion that there appears to be no room left for con- 
fusion or doubt, or distinctions tending to reconcile the 
two decisions. 

There is no reason to suppose that the latest decision 
—that of the Commission of Appeals — is the result of 
haste or want of due consideration; the cases bearing 
on the subject are carefully discussed in the opinion 
delivered, and in which all concurred, and the decis- 
ion based on both principle and authority. 

Bush v. Lathrop, 22 N. Y. 535, appears to have been 
the principal authority in this State. In that case the 
holder of a mortgage for $1400 had assigned it to his 
creditor as collateral security for a note for a small 
amount; the assignment was absolute on its face, but 








the assignee at the time of the assignment executed to | 


the mortgagee a declaration that the assignment was 





. Miller an absolute assignment of the certificate. 


taken as collateral only; the mortgagee subsequently 
died, and the assignee assigned the mortgage to a pur- 
chaser for value, who assigned to the defendant, who 
took it for full value and without any notice that the ti- 
tle was other than it appeared to be. The executor of the 
mortgagee tendered the defendant the amount of the 
note which the mortgage was assigned to secure, and 
interest, and demanded an assignment of the mortgage. 
The Court of Appeals held that the plaintiff must re- 
cover; that defendant could acquire through these as- 
signments no better title than that held by the original 
assignee of the mortgage. The court unqualifiedly 
adopted the maxim of Lord Thurlow in Davies v. Aus- 
tin, 1 Ves. 247, that ‘‘a purchaser of a chose in action 
must always abide by the case of the person from whom 
he buys.”’ In Cults v. Guild, 57 N. Y. 229, decided mainly 
on the authority of this case, the defendant was the 
owner of a large number of judgmeuts of little value; 
a number of them he put up at auction and sold to one 
Ward, without, however, executing any formal assign- 
ment to him; Ward from time to time sold some of 
these judgments, through a broker, to various parties, 
Guild, in each instance, at his request, executing the 
assignments directly to these purchasers from Ward; 
one Wheeler through this broker made application to 
Ward for the purchase of acertain judgment which 
was described as one of those bought by him of Guild, 
and Ward applied to Guild to execute the necessary 
assignment; Guild executed an assignment of this 
judgment to Wheeler, Ward receiving the considera- 
tion paid; the judgment was not in fact one of those 
that Guild had previously sold to Ward, but was yet 
the property of Guild at the time Ward applied to him 
for the assignment, but of this he was not then aware. 
One Fuller was interested with Wheeler in this pur- 
chase, and subsequently purchased the latter’s interest 
in the judgment for $400, which he borrowed of one 
Bill, who took the assignment in his name as security 
for this loan. Afterward Fuller sold the judgment to 
plaintiff for value and without notice of any outstand- 
ing equities or defeuses, and Bill executed an assign- 
ment to him. 

Guild, mean time, had discovered his mistake, and 
applied to the judgment debtors for payment, was 
paid, and executed a satisfaction piece, the judgment 
debtors having no notice of the assignment by him. 
Cutts brought his action to recover damages against 
Guild for satisfying the judgment after he had assigned 
it; the Commission of Appeals held that he could not 
recover; that he acquired no title to the judgment by 
assignment from Fuller; that he stood in the same 
position as Fuller and Wheeler; that the defendant 
had aright to rescind as against them; and that he 
had the same right as against the plaintiff, basing tne 
decision on Bush v. Lathrop, supra. Dwight, C,, who 
writes the opinion, cites several late cases in the Court 
of Appeals, in which Bush v. Lathrop has been cited 
and approved, among others McNeill v. Tenth Nat. 
Bank, 46 N. Y. 325; Ingraham vy. Disborough, 47 id. 
421; and Schafer v. Reilly, 50 id. 61. 

The case of Moore v. Metropolitan Bank, 55 N.Y. 41, 
involved the same question of law, but the decision 
was directly the contrary. Moore was the owner of a 
non-negotiable certificate of indebtedness for $10,000, 
which he sold to one Miller, taking in payment his two 
notes for $7,000, the balance to be paid when Miller 
realized on a sale of the certificate ; it was to be returned 
if not sold within three weeks. Moore executed to 
Mil- 
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ler, after the expiration of the three weeks limited by 
the assignor for its sale, and when his authority to deal 
with the certificate was, by the agreement between 
him and his assignor, ended, pledged it to the defend- 
aut, who parted with value on the faith of the assign- 
ment and certificate, without any notice of the agree- 
ment between Moore and Miller; Moore brought his 
action to recover the certificate from the bank, without 
repaying it for its advances. The view taken by the 
Commission of Appeals was pressed upon the court with 
great ability ina very elaborate argument on behalf of 
the appellant, but the court held that the plaintiff 
could not recover; that the decision in Bush v. Lathrop 
is not law; and that the various cases in which the 
court had cited it with apparent approval did not in- 
volve the point actually decided by that case; and that 
it was only some of the propositions advanced in the 
opinion in that case and not the decision of the case 
itself, that were intended to be approved, and the court 
unqualifiedly overruled the case. 

This decision places the title to choses in action on 
the same basis as title to other personal property. It 
was settled law before the decision of this case that 
the purchaser of chattels, certificates of stock or shares 
in a corporation from one not the owner, but clothed 
by him with possession and the apparent power of dis- 
position, acquired a good title against the real owner. 
The Commercial Bank of Buffalo v. Kortright, 12 
Wend.; MeNeil v. Tenth National Bank, 46 N. Y. The 
reason assigned for the different result reached in these 
cases and in cases of certificates of indebtedness and 
other non-negotiable choses in action, is that the as- 
signment of such choses in action passes no title in law, 
the title of the assignee is an equitable one only, and 
where there are equal equities, that which is prior in 
time will prevail; in the case of stocks and chattels 
the legal title passes by the sale and assignment, and 
the owner is estopped from disputing a title derived 
from one whom he bas himself clothed with the indicia 
of title and apparent power of disposition; but Gro- 
ver, J., who writes the opinion in the case of Moore, 
suggests that no reason can be found why such facts 
constituting an estoppel at law should have any less 
force or effect in equity. 

If this decision should prevail, as is most likely, it 
will furnish a very simple rule and one easily and 
readily applied in these cases, that purchasers take 
subject to all equities and defenses existing between 
the original parties, but unaffected by such equities 
between the different prior holders of such choses in 
action. 

These decisions, however, are principally remarkable 
as furnishing a practical argument against the expedi- 
ency of maintaining two courts of last resort sitting 
together. H. I. Morris. 








> 
FOUR OLD LAWYERS. 
Manttus, September, 1875. 
To the Editor of the Albany Law Journal: 

Sir — In the year 1829 Judge Egbert Benson sent a 
communication to the New York Evening Post in 
which he characterizes it as a singularly rare case, 
“that the four senior counselors at law in the State of 
New York were in life within that year after three- 
score years from their admission to the bar, and 
probably the entire number of counsel throughout the 
colony at the time of their admission not exceeding 
twenty.” 








The four old New York lawyers of sixty years’ 
standing thus referred to as in life in 1829, with their 
respective ages and deaths, were as follows: John Jay, 
who died in May, 1829, in his eighty-fifth year; Peter 
Van Schaack, who died in September, 1832, in his 
eighty-sixth year; Egbert Benson, who died in Sep- 
tember, 1833, aged eighty-seven, and Richard Harrison, 
a past octogenarian, the particular year of whose death 
I cannot now name. 

Jay was admitted to the bar at October term, 1768. 
The other three gentlemen were admitted at January 
term, 1769. It was deemed a very extraordinary cir- 
cumstance at the time that so large a number as three 
should be admitted at one term. 

These four old lawyers were all graduates of Kings 
College, and they were all in college at the same time. 
Here was formed a marked and lasting friendship, 
which reached through their respective lives. It is an 
interesting fact that the close friendship thus formed 
was but slightly disturbed by differences growing out 
of the revolution. Jay and Benson, as we all know, 
were active whigs. The other two, although opposed 
to the harsh measures of Britain, shrunk from the 
horrors of a civil war, and became neutrals. Their 
motives, for the most part, were appreciated by the 
friends from whom they had thus differed. The edu- 
cated, high-minded whigs of the revolution were more 
liberal and tolerant toward their political opponents 
than the generation which succeeded them. They 
appreciated the embarrassments of the conscientious 
loyalist. ‘* Your judgment, and consequently your 
conscience ’’— wrote Jay to Peter Van Schaack from 
Paris, in September, 1782, while the latter gentleman 
was still in exile—‘“ differed from mine on a very 
important question; but though, as an independent 
American, I considered all who were not for us, and 
you among the rest, as against us, yet be assured that 
John Jay did not cease to bea friend to Peter Van 
Schaack.”’ ‘* Benson,” says Jay, in another letter to 
Mr. Van Schaack, ‘‘is an honest man, and loves you. 
It grieved him to act a part that wounded you.” 

These four old lawyers were all fine classical scholars, 
and rose to the highest eminence in their profession. 
For the extent of their law learning, their professional 
ability and usefulness, as well as generosity and integ- 
rity of character, they have had few superiors at the 
bar or on the bench. 

JAY was the first Chief Justice of the Supreme 
Court of the State of New York, and the first Chief 
Justice of the Supreme Court of the United States. 
Of the numerous other high offices filled by him I need 
not here speak. 

BENSON was the first Attorney-General of the State 
of New York, and afterward one of the early judges 
of our Supreme Court. He honorably and usefully 
filled a greater number of public stations implying 
more confidence in the appointee than any other citi- 
zen of the United States since the foundation of our 
government, whether State or national. 

Van SCHAACK, at the age of twenty-six, was ap- 
pointed sole reviser of the Jaws of the colony, cover- 
ing a period of eighty years’ legislation. He “did the 
State some service also, and brought to himself no 
little honor by becoming the faithful educator for the 
bar of nearly one hundred young men. He edited 
that useful legal work, The Conductor Generalis.”’ 
‘Peter Van Schaack,’’ wrote Chancellor Kent, on Mr. 
Van Schaack’s decease, ‘‘ was distinguished for classi- 
cal scholarship, for purity and elegance of taste, and 
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for profound knowledge of the English common law. 
It may be said of him, with perfect truth, that he was 
the model of a lawyer, a scholar and a gentleman.”’ 

Of the remaining member of this bright quaternity, 
RiIcHARD HARRISON, | have not the materials to ena- 
ble me to speak with that particularity and precision 
which is justly due to his high character as a man and 
a citizen, and to his extensive learning and great 
ability asa lawyer. He was a worthy associate of the 
other distinguished names before mentioned; and I 
well know the high estimation in which he was held 
by his three bosom friends, and they by him. “Iam 
not only in the land of the living,’’ wrote Harrison to 
Van Schaack in 1786, ‘‘ but as much your friend as 
ever, that is, as much as it is possible to be the friend 
of any man.” 

These four old lawyers were all highly intelligent, 
very communicative, and most estimable citizens, pos- 
sessing rare funds of interesting and valuable informa- 
tion upon almost every subject. It was a privilege to 
enjoy their society. The Lives of two of them (Jay 
and Van Schaack) have been published, and speak for 
themselves. Much has been published about Benson,* 
and more written.+ His Life at large merits publi- 
cation. 

A peculiar interest was imparted to the biography 
of Peter Van Schaack from two unusual features not 
applicable to his associates. He wasin England during 
the greater part of the revolutionary war— January, 
1779, to May, 1785. He had attended the debates in 
parliament on American affairs, and heard all the great 
speakers, Burke, Fox, Sheridan, Pitt, ete. He was in 
London during Lord George Gordon’s riots, and 
through the changes of the ministry. He had wit- 
nessed the downfall of one set of cabinet ministers 
from their hostility to America; the abrupt cessation 
of another; the dissolution of a third; the grand coa- 
lition which formed the fourth, and which was itself 
soon after dismissed by royal interposition, making 
shipwreck of the political reputations of some of the 
greatest statesmen in the empire; aud he had partici- 
pated in the interesting discussions to which these 
memorable political revolutions gave rise. Among his 
political papers of that era, was one aimed ut Charles 
James Fox, in which he exposed the inconsistencies of 
the ex-minister with a caustic pen. 

But Mr. Van Schaack’s society was more particu- 
larly sought for, on his return from England, in 1785, 
by American lawyers; for he had attended the courts 
of Westminster Hall, and there witnessed the displays 
of genius, learning and eloquence of Lord Manstield 
and other illustrious sages of the English law.¢ He 
wrote from London, in February, 1785, to his kinsman, 
a brother lawyer in this State, as follows: ‘* Lord 
Mausfield, whose abilities, notwithstanding his ad- 
vanced age, still continue to astonish the world, has 
cut up by the roots many of the apices litigandi— the 
quibbles of the law, To prevent chicanery and trick, 
and to enable the parties to come fairly to trial on the 
merits, seems to be Lord Mansfield’s fundamental 
principle in expounding the rules of practice. The 
attorneys swarm in this country, and indeed feed upon 
the vitals of it. It has been computed that thirty 
thousand persons are maintained by the law in Lon- 
don, and within the bills of mortality. The Inns of 





* See Street’s Council of Revision. 

+ See several papete read by H. C. Van Schaack before the 
New York Historical Society. 

+ Chancellor Kent. 








Court are like little towns. I will try to find out 
Doctor Sylvester at Doctors’ Commons; there too the 
black-gown gentry swarm like crows.” 

The other singular feature in Mr. Van Schaack’s his- 
tory was the loss of his eye-sight. At an early period 
in the revolutionary war, the sight of one of his eyes 
became seriously impaired, rendering imminent the 
prospect of total blindness. This great affliction was 
rapidly followed by a series of deaths in his family, 
succeeded by his exile. It is to these numerous and 
severe afflictions that Charles Francis Adams thus re- 
ferred, in his highly liberal and interesting review of Mr. 
Van Schaack’s published biography: ** Domestic afflic- 
tion came to add its pangs to those occasioned by 
political affairs, and physical suffering was joined in 
his person to the unhappiness of exile. We can 
scarcely imagine a more melancholy situation, and we 
think it shows the possession of no small share of 
the true spirit of christian philosophy, that the patient 
should, through all these trials, have acted so well up 
to the significant motto of his own selection, Super- 
anda fortuna ferendo.”’* 

Notwithstanding that he was totally blind for the last 
twenty-five years of his life, Mr. Van Schaack lived 
in “unabated cheerfulness,’’ keeping up, through read- 
ing to him by his children and by his classical and law 
students, his study of the Latin classics and of Eng- 
lish literature, as well as his acquaintance with the 
learning of his profession, and even politics and other 
matters of the times. Having been his -young guide 
into the court-room in the capitol at Albany, on one 
occasion, after he had become totally blind, 1 was pro- 
foundly impressed by the high respect there showed 
to him, and by the sensation which his venerable ap- 
pearance created. 

“ Though blind, a boldness in his looks appeared, 
In years he seemed though not impaired by years.”’ 

In a letter to Mr. Jay, written in December, 1826, 
Mr. Van Schaack, after wishing his friend ‘‘.A happy 
new year,” says: “The return of this season habitu- 
ally brings the recollection of days long since passed, 
of youthful attachments and more mature connections 
dissolved, as well as of the few which remain. You 
have passed fourscore, and I am but a few months 
from it. Benson is between us, and I shall soon be 
followed by Harrison, Watts and Rutgers. These, I 
believe, are all that survive of our college cotempora- 
ries. Nos turba sumus.”’ 

It is amusing to follow these old-school gentlemen 
even in their puerilities. Of the ‘four senior coun- 
selors,’’ Benson was clearly the greatest wag, and al- 
though elevated to the Supreme Bench at the time, he 
could not forego his fun when an opportunity offered. 
Here is one of his puerile jokes: 

A great intimacy existed between Benson and Henry 
Van Schaack, of Pittsfield, and Theodore Sedgwick, of 
Stockbridge. They were all epicures; and Mr. Van 
Schaack, in particular, was exceedingly fond of fresh 
fish from the ocean. Sedgwick was in congress at this 
time and speaker of the house of representatives. He 
corresponded with his Pittsfield friend, and was in 
the habit of transmitting to him congressional publi- 
cations, facts well kuown to their mutual friend, Judge 
Benson. Mails were then distributed, in the country, 
by post-riders, on horse-back. On a certain morning 
the post-rider left at Mr. Van Schaack’s residence a 
large package, apparently congressional documents, 








* North American Review, No. 116, July, 1842, 
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addressed to ‘“‘Henry Van Schaack, Esquire, Pitts- 
field. Free. Theodore Sedgwick.’’ Mr. Van Schaack 
quickly opened the package for congressional news, 
only to find before him a large fish, with a paper bear- 
ing this inscription : 

“ Merit Rewarded: 


or, 
A New Year's Gift 
from 
The President of the United States 


to 
that zealous and disinterested 
Advocate and Promoter 


of 
Just and Efficient Government, 
HENRY VAN SCHAACK. 
A continuance in his present laudable 
Sentiments and Efforts 
will the next year entitle him toa 
Loar. 
January, 1799.” 

I need scarcely say that the inscription was in the 
handwriting of Judge Bensou. Such a joke would 
scarcely have been perpetrated by the sedate John Jay, 
or by either of his dignified associates, Harrison and 
Van Schaack. But many of Mr. Jay’s letters were 
marked by a pleasing and quiet humor. Thus, in the 
midst of the revolution (April, 1778), this stern old 
whig wrote to Mr. Van Schaack: ** Any service in my 
power command. I mean never to forget my friends, 
however different our noses or sentiments may be.’’* 

I have endeavored, in this paper, to commemorate 
the high character and friendly intercourse of four 
venerable old lawyers. But alas, for the evanescence 
of legal fame! In this our day, their names and ser- 
vices are scarcely ever mentioned or referred to. 

H. C. VAN ScHAACK. 


a on 
AFTER-TRIAL ADVOCACY. 


HE increasing practice of indiscriminate after-trial 
advocacy is pernicious in the extreme. Whether 

it be Dr. Kenealy dilating on the Castro-Orton prose- 
cution, Sergeant Ballantine on the Guikwar of Baroda 
trial, Mr. O’Conor on the Tweed fiasco, or Mr. Thomas 
Shearman on the Tilton-Beecher case, this excess of 
professional zeal must be condemned. Indeed, its mis- 
chievous tendency could hardly be more deterrently 
depicted than by the recent exhibition at the London 
City Temple, where Mr. Shearman (one of the Rev. 
H. W. Beecher’s counsel at the late trial, attended, in 
order ** to answer any questions on the subject of the 
trial;"’ but, no questions being asked, volunteered a 
statement, in the course of which he said that “the 
counsel for Mr. Beecher were, not merely profession- 
ally, but personally satisfied of his entire innocence, 
while at least two of Mr. Tilton’s counsel were pri- 
vately of the same opinion, one of them having, just 
before receiving a retainer, denounced the prosecution 
as ‘the most infernal conspiracy of modern times.’ ”’ 
We cannot help wishing, that an example in terrorem 
were made of some of those who unbosom themselves 
of such utterances. The case may be remembered of 
the * vakeel,”’ practicing in Kattywar, who signed an 
address from the sajkote Association to Sergeant Bal- 
lautine, after the Baroda trial, referring to difficulties 
thrown by government in the way of his appointment 





*It may interest the reader to be informed that the 
“noses” of the two gentlemen differed as much as their 
“sentiments."’ Mr. Van Schaack had a Roman nose, while 


Mr. Jay's partook rather of the Grecian style of facial 
architecture. 








to defend the Guikwar, complaining of the ‘ indiffer- 
ence which the government had manifested in depos- 
ing their ancient ally,’ and declaring that in the end 
virtue would prove triumphant—an address which 
was followed by a ukase, in the following terms: 
‘“*Nagindas Brybhukhandas, a vakeel, and authorized 
translator in the courts of the Kattywar Political 
Agency, having published a document in which the 
British government is charged with dishonorable acts 
and intentions, his sunuds are canceled from this 
date.’’ This sentence was, at all events, sufficiently 
severe. But such acts as that of Mr. Nagindas, in the 
words of Jeremy Taylor, “tear the knot that ties the 
mantle of justice,’’ and have before now met with yet 
more condign retribution. Le Breton, an advocate of 
Poictiers, who had lost the cause of a widow and child 
which he had taken up, was persuaded that justice, 
though not the law, was with him. He madestrenuous 
but unavailing efforts to have the law reformed, and 
presented himself before Henry III, who treated him 
with contempt. He then printed a book containing 
the case, interspersed with *“‘a thousand calumuies 
against the king and parliameut,’’ for which he was 
brought to trial. The book was burned before his 
face. The writer was hanged. This was an unpleas- 
ant consequence, which, however, in later times M. 
Odilon Barrot was more fortunate in escaping. Wil- 
frid Regnaud, whose case first established his reputa- 
tion at the French bar, was a village philosopher, who 
talked socialism, but was a good neighbour and a peace- 
able citizen, and had been on the most worthless evi- 
dence convicted of the murder of an old woman, and 
sentenced to death. On looking over the record, Bar- 
rot found that one count in the indictment against 
Regnaud was that he bad been among the Septem- 
briseurs —a charge which, even if true (and it was not 
true), could have nothing to do with the question be- 
fore the jury. Those, however, were the days of the 
White Terror, and to be a republican was to have 
small chance of a fair trial. Three-fourths of the 
jurors were Knights of St. Louis, or old émigrés. Nev- 
ertheless, the procedure had been perfectly regular as 
times went, and Barrot knew that his attempts to pro- 
cure a reversal of the sentence by the Court of Ap- 
peal were foredvomed to failure. He, accordingly, 
took the bold and extremely uuprofessional step of an 
appeal to the public through the press. With the pow- 
erful aid of Benjamin Constant, he succeeded in arous- 
ing a strong feeling of sympathy in favor of the con- 
demned man, till the Chancellor, Pasquier, astonished 
at the intensity of the popular sentiment, summoned 
the intrepid advocate into his closet, and remonstrated 
with him on this employment of extra-legal methods 
in opposition to a‘ sovereign decree.’’ The law, he 
added, with severity, must take its course. ‘* Unhap- 
pily,”’ Barrot answered, “it is not iu my power to 
hinder it."”. ** Why,”’ rejoined the Chancellor, sharply, 
**you have simply rendered the execution impossible.” 
‘I knew it,’ replied the other; * and it was the con- 
sciousness of that result which emboldened me.”’ A 
few days later the death penalty was commuted to 
imprisonment; and the happiest day of Barrot’s life 
was when, on the morrow of the Revolution of 
1830, old Wilfrid Regnaud, at length set at liberty, 
came to thank him. Thus, indeed, we see that after- 
trial advocacy is sometimes excusable, and the zeal 
that outsteps professional proprieties may be pardoned 
under extremely exceptional circumstances. 

A singular incident in Sir Jonah Barrington’s legal 
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career may here be recalled. Mr. K. had been accused 
of a capital crime by Miss B., who stated that she had 
gone away with him for the purpuse and in the strict 
confidence of being married the same day. The grand 
jury, on the young woman’s testimony, found a true 
bill against him, and he was put upon his trial at the 
Carlow Assizes. ‘‘ He immediately,” writes Sir Jonah 
Barrington, *‘came to me with a brief, said it was a 
mere bagatelle, and totally unfounded, and that his 
acquittal would be a matter of course. I had been 
retained against him. He made so light of the busi- 
ness that he told me to get up a famous speech against 
him, as, no doubt, I was instructed to do; that, indeed, 
I could not say too much, as the whole would appear 
on her own confession to be a conspiracy. On reading 
my brief I found that truly the case was not over- 
strong against him eveu there, where, in all probability, 
circumstances would be exaggerated, and that it rested 
almost exclusively on the lady’s own evidence: hence, 
I had little doubt that, upon cross-examination, the 
prisoner would be acquitted. The trial proceeded. I 
was then rather young at the bar, and determined, for 
my own sake, to make an interesting and affecting 
speech for my client; and having no doubt of K.’s 
acquittal, I certainly overcharged my statement, and 
added some facts solely from inveution. My surprise 
may be estimated when I heard Miss B. swear posi- 
tively to every syllable of my emblazoument. I should 
now have found myself most painfully circumstanced, 
but that I had no doubt she must be altogether dis- 
credited. In fact, she was quite shaken by the cross- 
examination of the prisoner's counsel. I left the court 
as the jury retired. In about an hour I received an 
account that K. had been found guilty, and sent back 
to jail under sentence vf death! I was thunderstruck, 
aud without delay wrote to the Chief Secretary in 
Dublin, begging him instantly to represent to the Lord 
Lieutenant the real facts. Execution was, in conse- 
quence, respited. 1 waited on the Lord Lieutenant, 
stated precisely the particulars I have here given, 
aud my satisfaction (even from my own brief) that 
the girl was perjured.’’ We are told that the result 
of Sir Jonah’s after-trial appeals was that, on Lord 
Chancellor Clare’s recommendation, the sentence was 
changed to transportation for life; yet, poor Mr. K. 
had, after all, but little reason to be gratified with 
Sir Jonah Barrington’s ** famous speech.”’ A volun- 
tary yielding to what had appeared to be but a venial 
violation of professional proprieties had, there, brought 
about a deplorable catastrophe, and, in order to avert 
its graver consequences, the advocate was coerced to 
commit a further series of derelictions, for ‘guilt 
grows fate that was but choice before.’’ Thus we see 
how paramount it is, in point of prudence, as well as 
of propriety, for an advocate to depart never so little 
from the strict precepts of professional obligation — 
following which how rigidly svever, he is justified, 
but swerving wherefrom, even in the slightest de- 
gree, he commits himself to the unknown in circum- 
stance, the indefinite in relation, the nazardous and 
dubious in ethics. 

The unseemly occurrences which have just taken 
place in New York in reference to the Tweed case 
exhibit, in the strongest light, the obnoxious results of 
uncurbed professional zeal, and the danger of allowing 
those who have been professionally concerned in a case 
to protract discussion of it after its termination. Mr. 
Charles ©’Conor, the foremost man at the New York 
bar, is at the head of the bureau of municipal correc- 





tion, which organization is charged with the prosecu- 
tion at law of the so-called ring thieves in the city of 
New York; and among the parties proceeded against, 
under the direction of that bureau, was William M. 
Tweed. Tweed was brought to trial before Judge 
Davis, a justice of the Supreme Court, and was con- 
victed, whereupon a cumulative sentence was pro- 
nounced. The Court of Appeals reversed the sentence. 
Judge Davis immediately threw himself into the arms 
of a newspaper interviewer, nor was that all, for a cor- 
respondence in the Tribune ensued between the judge 
and Mr. O’Conor. It was begun by the judge contro- 
verting the legality of the decision of the appellate 
tribunal, which, be said, “failing to find any other 
authority for its decision, except quotations from an 
argument made by Mr. O’Conor some years ago, 
which it has since specifically repudiated and over- 
ruled, has endeavored to justify its present decision 
by bringing forward this rejected argument as its very 
spear and shield.’”’ O’Conor, in reply, writes, that, 
““when dealing with peculators, the Court of Appeals 
have been ‘admirably astute’ in the same uniform 
direction of impunity;’’ and that Mr. Tweed, “by 
using the courage of a Rinaldo, has, either in his own 
person, or through a representative, thrice bearded 
public justice in that high tribunal, and has, on each 
occasion, received its award, that, against him or his, 
the weapons devised by the people’s advocates were 
vain and hurtless.’’ Asa remedy in the future for 
this state of affairs, Mr. O’Conor does not advise 
more care in the preparations of their cases by the 
“thick-witted advocates for the people;’’ but, ani- 
mated with the spirit of a crusader, he invokes * from 
the suffering class a determined resistance to the power 
by which they are enthralled, and an inflexible resolve 
to reform existing abuses.’”’ Mr. O’Conor then pro- 
ceeds to account for this fearful state of affairs. He 
writes: ‘* Because the local judges had, in most in- 
stances, received their offices through Tweed and his 
associates, the lawyers, who were charged with the 
duty of prosecuting for the public, anticipated difli- 
culty in the earlier stages of the suits; but they had 
no suspicion that like agencies had influenced the con- 
struction of the highest court. They felt assured that 
in all cases against the robbers, whatever might happen 
elsewhere, the judgment of that tribunal would not 
merely be in accordance with law, but that in pro- 
nouncing it the judges would be animated by an 
earnest love of justice, and an active zeal for its ad- 
vancement.”’ He regrets that his assurances in this 
regard have not been realized. We actually find that 
Judge Grover was next interviewed by a Tribune re- 
porter, on the subject of the O’Conor-Davis corre- 
spondence; but he stated he had not read the letters, 
and that ‘“‘he did not regard it a proper thing for a 
judge to defend himself, or the court tu which he be- 
longs, against the strictures of any one who had been 
disappointed at a decision. Because this letter came 
from Charles O’Conor would be no stronger prompt- 
ing to him to speak than if it came from a ‘ shyster,’ or 
notorious charlatan. The court or the judge who 
found it necessary to speak in their defense, in such 
cases, had lost their usefulness.’’ Those repulsive pro- 
ceedings, outraging all propriety, require no comment, 
for we should think that the bare record of them 
would suffice to excite a feeling of detestation in every 
mind. Mr. O’Conor’s letter, indeed, as well observed 
by the ALBANY LAw JoURNAL, could only be justified 
by the precedent quoted on a certain occasion by Judge 
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Grover, when off the bench. The judge said that out 
in Allegany a lawyer had but two things he could 
do when beaten in a cause; one was to appeal, and the 
other was to go down to the tavern and swear at the 
court. 

With the ordinary termination of a suit the duties 
of an advocate should ordinarily terminate. If, in- 
deed, Mr. Norwood’s clause had been added to the 
proposed judicature act, there might have been some 
reason for entertaining a different opinion in some de- 
gree. As that clause was intended to carry with it an 
extension of responsibility, it might become a matter 
of prudence and necessity for advocates, after an ad- 
verse termination of a trial,to endeavor, by every means 
in their power, to redeem its consequences. But, sv 
long as the relation of counsel and client inures ac- 
cording to its present constitution, it should be re- 
membered that, even as the province of the law is to 
deal, not with what is infallibly true, but with what 
appears to be probably true, so, the province of the ad- 
vocate is to present that which may justly appear to 
be true, and having done so, after final adjudication 
here, surrender to the ultimate tribunal beyond the 
cognizance and determination of absolute truth.— 
Trish Law Times. 
> -—--~ 


RECENT AMERICAN DECISIONS. 





SUPREME COURT OF NEW JERSEY—JUNE, 1875.* 
AGENCY. 

Statements by agent.— Statements made by a general 
agent, in order to be evidence against his principal, 
must have been made in the course of the business 
intrusted to him. This rule excludes all statements or 
narrations of such agent which, although relating to 
the business of the principal, were not made in execu- 
tion of the agency. Ashmore v. The Pennsylvania 
Steam Towing Company. Opinion by Beasley, C. J. 

- ASSESSMENT FOR BENEFITS. 

Where a legal and illegal assessment for benefits are 
so blended that they cannot be separated, the whole 
assessment will be set aside; but application may be 
made for a re-assessment. State, Randolph & Stelle, 
pros., v. The City of Pluinfield. Opinion by Scudder, J. 

CORPORATION. 

1. Ultra vires.— It is not ultra vires for a canal com- 
pany, having the right to draw water from a public 
river for its chartered purpose, to agree to discharge 
its waste water ata certain point. Armstrong v. The 
Pennsylvania Railroad Company... Opinion by Beasley, 
Cc. J. 

2. Quere. Whether such agreement can stipulate a 
continuance of such supply, notwithstanding that, in 
the fair judgment of the officers of the company, its 
convenience or real interest requires the cessation of 


such privilege. Ib. 
DEED. 


The grantee of a deed inter partes is bound by the 
conditions, covenants and stipulations therein on his 
part, although the deed is only signed by the grantor. 
If they be such as are !ezgally sufficient to create an 
easement in the premises granted, the grantee takes 
the land subject to that servitude. Earle v. The Mayor, 
etc., of New Brunswick. Opinion by Depue, J. 

FERRY. 

1. Franchise: between States: injury to parties.— 

The legislative grant of a ferry franchise is valid, 





* From Hon. G. D. W. Vroom, Official Reporter. 





although the grantee has not title to the landing 
places which are named as the termini of the ferry, 
The Columbia Del e Bridge Company v. Geisse. 
Opinion by Depue, J. 

2. The grant by one State of a ferry franchise over a 
river which is the boundary between it and another 
State is valid; and it is not necessary to the validity 
of such a grant that there be concurrent action by 
both States, nor that the grautee have the right of 
building beyond the State by which the grant is made. 
His franchise for that reason may be less valuable, but 
it is good so far as his own property rights are con- 
cerned, or the jurisdiction of the State making the 
grant extends. Ib. 

3. In an action to recover damages for the injury 
suffered in the destruction of a ferry by the erection 
of a bridge, the income derived by the plaintiff from 
tolls received in preceding years is competent evidence 
to show the value of the ferry. Ib. 

4. The plaintiffs were the owners of the franchise of a 
ferry over the Delaware river from the town of C. to 
the opposite Pennsylvania shore, under a grant by the 
legislature of New Jersey. One D. was the owner of 
the landing on the Pennsylvania shore, and had a grant 
from the legislature of Pennsylvania of the exclusive 
right of ferriage from that shore. By arrangement 
between the owners of the two franchises, a ferry was 
run between the two landings, for mutual benefit. 
The ferry was made valueless by the erection of the 
defendants’ bridge over the river. In proceedings to 
recover compensation for the injury to the ferry, 
under defendants’ charter, held, that the action was 
properly brought by the plaintiffs, without joining the 
owner of the Pennsylvania franchise There being no 
unity of estate in the several owners of the two fran- 
chises, the interest affected was several, and although 
the injury to each was due to a common cause, separ- 
ate actions must be brought. Ib. 

HIGHWAY. 

Damages by change of grade.— An assessment for 
damages for land taken to widen a road includes all 
damages occasioned by reducing the land so taken to 
the grade of such road, and consequently where the 
grade of such road was subsequently changed, the 
damages occasioned by such change were held not to 
include any but such as arose by the alteration of the 
road in its entire width from the old established grade 
to the new grade. Van Riper v. The Essex Public 
Road. Opinion by Beasley, C. J. 

LIMITATION OF ACTIONS. 

1. By one partner after dissolution of firm.— Payment 
of interest on a note drawn by a firm, by one of the 
members after the dissolution of the firm, but within 
six years after the maturity of such note, will renew it 
as against the statute of limitations. Merritt ads. Day. 
Opinion by Beasley, C. J. 

2. Nor will the fact that one of the firm is a married 
woman alter the effect of such renewal. Ib. 


MUNICIPAL CORPORATION. 

1. Ordinance: local improvements.—Where an ordi- 
nance is confused, yet if by careful reading, aided bya 
map, it is intelligible, it will not be avoided for uncer- 
tainty. Effect must be given, if possible, to all ordi- 
nances regularly passed, and within the powers con- 
ferred by the charter. State, Boice, pros., v. The 
Inhabitants of the City of Plainfield. Opinion by 
Scudder, J. 

2. Where the charter provides for constructive notice 
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of improvements by publication, personal notice is nut 
required. Ib. 

8. It is the right of a land owner especially affected 
by a public improvement, to be informed either by 
actual or constructive notice of the time and place ap- 
pointed for the meeting of counsel to consider their 
proposed action. Ib. 

4. Where an ordinance is annulled for want of juris- 
diction, by competent notice to the persons affected, 
the error is fundamental, and cannot be remedied by 
subsequent legislation. Ib. 

5. Liability for injury from surface water.—A city is 
not liable for damage done by surface water running 
down in large quantities through a new street con- 
structed over the crest of a hill, and there connected 
with traverse streets. The Town of Unionads. Durkes. 
Opinion by Beasley, C. J. 

6. Contra, if the opening of such new street draws 
off the water from a natural water-course. Ib. 

——_4_—___—_ 
LIBELS ON DECEASED PERSONS. 

HE recent discussion in parliament as to the redress 

afforded by our law for defamation of the dead 
will, we venture to think, have had at least one good 
effect in reminding the public that there is a legal rem- 
edy by which the characters of a deceased relative 
may be protected against the wanton assertions of 
unscrupulous and malevolent persons, for we cannot 
but believe that its having fallen intu disuse is due 
more to ignorance of the existence of the remedy 
than to any general unwillingness to make use of it 

The present mode of proceeding is, as was stated by 
the attorney-general, by indictment for the libel, and 
the ground on which this remedy is given is stated, in 
Starkie’s Law of Slander and Libel, to be that such a 
defamatory statement tends to a breach of the peace; 
“and although the party be dead at the time of pub- 
lishing the libel, yet (according to Lord Coke) it stirs 
up others of the same family, blood, or society, to re- 
venge and to break the peace.’’ From this it is mani- 
fest that the remedy is given on public grounds, viz.: 
the prevention of a breach of the peace; and that the 
memory of the dead can only be vindicated because of 
the tendency of libels respecting them to create a 
breach of the peach. The remedy would appear, then, 
to be confined to relatives of the deceased, since they 
are the only persons whom the law would presume to 
be impelled to a breach of the peace by the libels we 
are considering. Although this public ground may 
not, perhaps, be deemed the highest upon which the 
characters of deceased persons might be protected, the 
fact remains that a practical remedy is given, and we 
think that no one will regret that it is confined to the 
relatives of the person libeled. It is obvious that if 
it were otherwise, the proceedings might be made a 
means of oppression by persons having no interest in 
defending the reputation of the deceased. 

If the practice of indicting persons guilty of ma- 
ligning the memory of the dead should be revived, we 
confess we fail to see why it should put any undue re- 
straint upon writers of recent history. They would 
still be entitled to make fair and bona fide comments 
upon the characters of public men, and would possess, 
in all respects, the same immunities on the ground of 
privilege as are enjoyed by persons writing of the 
living. This was very clearly pointed out by Chief 
Justice Lord Kenyon in Reg. v. Topham, 4 T. R. 126, 
where the defendant was indicted for a libel reflecting 
on the memory of Lord Cowper. A verdict of guilty 





having been returned, the case came before the court 
on @ motion for a new trial, and Lord Kenyon, in 
giving judgment, laid down what we submit are fair 
and reasonable restrictions in such cases. ‘* Now to say 
in general,’’ he observed, ‘‘ that the conduct of a dead 
person can at no time be canvassed — to hold that even 
after ages are passed the conduct of bad men cannot 
be contrasted with the good — would be to exclude the 
most useful part of history; and, therefore, it must 
be allowed that such publications may be made fairly 
and honestly. But let this be done whenever it may, 
whether soon or late after the death of the party, if 
it be done with a malevolent purpose, to vilify the 
memory of the deceased, and with a view to injure 
his posterity, then it comes within the rule stated by 
Hawkins—then it is done with a design to break the 
peace, and then it becomes illegal. 

It has indeed been said that the prosecution of such 
offenses by indictment must often be very oppressive, 
because the defendant cannot justify. Boswell’s Life 
of Johnson, vol. 6, p. 131, note. We confess that we 
do not see any hardship in this; it is now open to a 
defendant, as is well known, to plead that the matter 
charged in the indictment is true, and that it was for 
the public benefit that such matters should be pub- 
lished. If this plea be proved, it constitutes a com- 
plete defense, and we venture to think that nothing 
short of this ought to protect one who is guilty of 
libeling the dead. We conceive that the mere truth 
of a statement respecting a deceased person ought not 
to relieve the person making it from responsibility, 
unless he can also show that some public advantage 
would accrue from the publication of it. By the stat- 
ute, however, which provides for the above defense, it 
is further enacted that if, ‘‘after such plea, the de- 
fendant shall be convicted on such indictment or in- 
formation, it shall be competent to the court, in pro- 
nouncing sentence, to consider whether the guilt of 
the defendant is aggravated or mitigated by the said 
plea, and by the evidence given to prove or disprove 
the same.’’ In cases, therefore, where the truth of the 
statement is proved, but the defendant fails to show 
that it was for the public benefit to publish it, the 
court has a discretionary power of passing a lighter 
sentence—a power which, in our opinion, secures 
ample protection for a defendant under the circum- 
stances. 

It would appear, indeed, difficult to understand 
why there should not be one law for libels on the 
living and on the dead. The opinion of Johnson is 
said, in the work above referred to, to have been op- 
posed to this, but we confess that we consider his rea- 
sons unsatisfactory. ‘* Damages,” he observes, “ will 
be given to a man who is calumniated in his life-time, 
because he may be hurt in his worldly interest, or at 
least hurt in his mind: but the law does not regard 
that uneasiness which a man feels on having his ances- 
tor calumniated. That is too nice. Let him deny 
what is said and let the matter have a fair chance by 
discussion.’’ This, it is submitted, is not a valid rea- 
son for refusing to give a remedy for a libel on a de- 
ceased relative. It appears to assume that a man’s 
feelings will be more injured by a statement reflecting 
on his own conduct than by one which affects the 
character and reputation of near relations whom he 
has lost. This is an assumption which we should be 
sorry to have toadmit, and, indeed, we believe that the 
very reverse is often the case, and that a man who, from 
his well-known integrity or high position, might be 
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callous to any calumny respecting himself, might feel 
most deeply the same statement if made concerning a 
dead relative. 

It seems to us that much might be said in favor of 
giving a civil remedy to those who are injured by libels 
on their deceased relations. We have already ob- 
served that we can recognize no hardship on the author 
of a libel on a dead person in his inability to defend 
himself, solely on the ground that his statement is 
true; but it certainly seems to be hard upon the party 
injured that his only remedy is by indictment. If he 
were entitled to bring an action, he could thus chal- 
lenge the defendant to prove his assertions, and if the 
latter did not set up a justification it would afford the 
strongest inference that they were false; in the case, 
however, of an indictment, no such inference arises 
from the absence of a plea of justification, since, as 
we have above observed, the mere truth of the state- 
ment does not constitute a defense to the criminal 
proceeding. We cannot but think that there is much 
force in the observations of Mr. Starkie, who, in argu- 
ing that the civil remedy should not be restricted 
within too narrow limits, says, “no provision can 
more surely tend to restrain individuals from aveng- 
ing injuries to their reputation than to have the means 
afforded, not merely of obtaining redress and compen- 
sation in the shape of damages, which is frequently 
but a secondary consideration with an injured party, 
but also, which is usually of infinitely greater import- 
ance, of vindicating their characters by openly chal- 
lenging their accusers to proof of their assertions. 
This mode of vindication, which cannot be permitted 
when the proceeding is purely of a criminal nature, 
necessarily occurs where the very essence of the injury 
consists in the falsity of the accusation."’ Starkie’s 
Law of Slander and Libel, 3d ed., p. 28. Although it 
will be seen that these remarks have reference to libels 
upon living persons only, they would seem to apply 
with at least equal force to defamatory statements re- 
garding deceased persons, since the living have it 
always in their power to publish a contradiction which, 
in most cases, would aid in clearing their character. 
It istrue that if an action could be brought against 
one who had libeled a dead person, he would be able 
to justify on the ground of truth, which, as above re- 
marked, we think undesirable; but the party injured 
would always have it in his power to decide on the 
remedy of which he would avail himself. A further 
argument in favor of giving a remedy by action as 
well as by indictment for libels on the dead, and one 
which seems to have been entirely lost sight of by 
Johnson, is supplied by the fact that a man may suffer 
as much in his trade or business from a calumny di- 
rected against a deceased relative as from one regard- 
ing himself personally; yet in the latter case he may 
recover substantial compensation, while in the former 
all pecuniary reparation is denied him. It certainly 
seems difficult to uphold such a distinction, or to 
understand why a man, who has been injured by a 
libel on his father, should not recover damages, when, 
for the very same imputation cast upon himself, he 
would have a right to compensation. 

In conclusion, it may be useful to notice some of the 
laws of foreign countries upon the poiut under con- 
sideration. In France, as far back as 1860, the Court 
of Cassation decided that the 13th article of law of 
the 17th of May, 1819, applied to calumny on the dead 
as well as the living, and that the heirs of the deceased, 
or any one of them, could take action. The penalty 











given by the law referred to is imprisonment for not 
more than a year, or a fine of not more than 2,000f., or 
both. Though the grounds of the decision were nu- 
merous, it is interesting to observe that one of the 
reasons given in the judgment is that which we have 
already advanced, viz.: that the heir may sustain 
actual injury from an imputation addressed to the 
memory of his relative, although the defamation does 
not attack him personally. The court also proceed to 
say that the limit thus imposed on defamation cannot 
put any restraint on the writing of history, since ** the 
judge will always be able to discover the good or bad 
faith of the writer, to appreciate the objects of his 
criticisms or of his attacks, and will not confound the 
necessity and the license of history with the malice 
of a libelous document, nor find a man guilty of the 
offense except where he perceives an intention to in- 
jure.”’ Recueil général des lois et des arréts, Carette 
and Gilbert, 1860, I. 657. This decision was followed 
by the same court soon afterward (Ibid. 1866, I. 311) 
and the reasons given in the judgment are precisely 
similar. Again, by the German Criminal Code of 
1870, s. 189, it is enacted that whoever slanders the 
memory of a person deceased, by stating a fact that 
would have lowered the deceased in public esteem, if 
stated in his life-time, shall be punished with imprison- 
ment not exceeding six months; if with extenuating 
circumstances, a fine may be adjudged. The prosecu- 
tion can only be instituted by the parents, the children, 
the husband, or the wife of the deceased."’ We see, 
then, that both in France and Germany it has been 
found necessary to extend the criminal law to libels on 
deceased persons, while in the former country it would 
seem that a civil remedy is also accorded to the rela- 
tives of the deceased. We venture to think that our 
own law would be improved by allowing civil as well 
as criminal proceedings to be taken against a person 
guilty of libeling the dead. Whether it would be a 
benefit to the community to extend these remedies to 
cases of merely verbal defamation, which is now usu- 
ally denoted by the term “slander,’’ may be open to 
doubt; but it will not, we think, be denied that the 
principle upon which legislation should proceed should 
be to enable the law to protect the memory and reputa- 
tion of the dead, unless there are strong public grounds 
against doing so, to the same extent as it guards the 
character of the living.— Law Times. 
ay 
BOOK NOTICE. 


The Practice in Bankruptcy, with the Bankrupt Law of the 
United States as amended, and the ules and Forma, to- 
gether with Notes and References to all Decisions reported 
to August 1, 1875. By Orlando F. Bump, Registerin Bank- 
oe Eighth edition. New York: Baker, Voorhis& 

* toe 
ILE extraordinary success of Mr. Bump’s book is 
abundantly justified by its merits and by the con- 
scientious care with which it is kept abreast of the 
changes in the law and the adjudications of the court. 

It has reached its eighth edition, and it has grown from 

a modest manual to a volume of over one thousand 

pages, while at the same time it has steadily increased 

in value—in convenience of arrangemeut, in accuracy, 
and in scope and fullness. 

The present edition has been carefully revised so as 
to correspond with the late decisions, and there have 
been added all the cases decided under the acts of 1800 
and 1841, so far as they pertain to collateral questions 
arising out of bankruptcy cases, such as constitutional 
law, the rights of assignees,the limitation of suits, and 
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the effect of a discharge, and kindred questions. These 
notes wil! frequently prove useful. Mr. Bump says in 
the Preface to this edition that ‘‘no pains have been 
spared to make the work worthy of the approbation 
which the profession have thus far accorded it,’’ and 
we are sure that this is literally so. 
——__>____—. 


CORRESPONDENCE. 





THE QUESTION OF PROFESSIONAL Eruics. 
To the Editor of the Albany Law Journal: 

The ‘question of professional ethics,” in your last 
number, reminds me of acall upon a celebrated Vir- 
ginia orator to explain what he meant by an ambiguous 
remark that implied a brilliant contingency. I hardly 
know (he answered) what I did mean by it, but if Mr. 
X. will write down what he thinks I meant, I will 
answer whether I meant that or not. Perhaps the 
Rochester lawyer supposed the proposition was citable 
under the abbreviated title of one of the new English 
Reports, ‘* Mise. Div.,’’ mix and divide; but I do not 
so understand it. The New York firm evidently 
meant, ** This case will bear only one charge which you 
make just and reasonable, and give us half as in case 
of particular partnership.’’ This has been customary 
in collective cases, throughout the country, withimethe 
range of my own observation, for thirty-five years; 
and how much longer, my experience does not inform 
me. I have never known it complained of by suitor 
or attorney, and see no harm in it. However this may 
be, “suum cuique’’ is one of the best anecdotes of 
record, aud I suppose our New York friends, in the 
instance criticised, intended nothing more than its 
equitable application. * 


THE WILKES CASE. 
To the Editor of the Albany Law Journal: 

In volume 12 of the Law Journal, page 127, a corre - 
spondent, ** B. S.,’’ publishes the following: *‘A defend- 
ant, being convicted of two misdemeanors, may at the 
same time be sentenced to two periods of imprison- 
ment, the second to commence after the expiration of 
the first; ’’ stating that it is an extract from volume 5, 
Campbell’s Lives of the Chaneellors, page 241, and re- 
fers to Willer’s Case.* It is Wilkes case and not Willer’s 
case, that is referred to, and the extract made appears 
in Campbell's Life of Lord Camden, volume 5 of the 
work quoted, on page 234 of the Philadelphia edition. 

I judge from the language of “ B. S.,’”’ in his com- 
munication, that he supposes the decision referred to 
was a case in which the two misdemeanors were tried 
under the same indictment. But such was not the 
fact. There were two separate informations and sepa- 
rate trials, as you will see by a report of the Wilkes 
case in 4 Brown’s Parl. Cases, 360 to 367. 

Isend you extracts from the report, from which you 
can make the correction, if you think it desirable to 
do so. P. 


(4 Brown’s Parl. Cas., 360, 16th Jan. 1769.) ‘In 
Michaelmas Term, 1763, Sir Fletcher Norton, Knt., his 
Majesty’s then Solicitor-General (the office of Attor- 
ney-General being vacant), filed an information, ex 
officio,’ to this effect, that he had published ‘a seditious 
and scandalous libel,’ endeavoring ‘to vilify and tra- 
duce his majesty,’ etc., and to represent that his speech 
contained falsities, that he ‘had given his name as a 
sanction to the most odious measures of government, 





and also most wickedly, unlawfully and seditiously de- 
vising, intending and endeavoring, as far as in him, the 
said John Wilkes, lay, to excite disobedience and in- 
surrection among the subjects of this realm,’ viz., by 
a book entitled ‘The North Briton.’ ‘There was 
another count in the information to the same effect.’ 

(Page 361.) ‘In the sittings after Hilary Term, 1764, 
the cause was tried by a special jury of the county of 
Middlesex, when Mr. Wilkes, after a full and fair trial, 
was convicted of the offenses charged in the informa- 
tion. 

“* Application for a new trial was founded upon two 
objections. ‘But the court unanimously overruled 
both the objections and took time to consider of the 
judgment upon conviction till the 17th of June, 1768, 
when Mr. Wilkes, being brought into court to receive 
judgment, was sentenced to pay a fine of 5001. and to be 
imprisoned ten calendar months in the custody of the 
marshal.’ 

(Page 362.) ‘* There was another information against 
Mr. Wilkes for publishing an obscene and impious 
libel, entitled ‘An Essay on Woman,’ which was filed 
in the same manner and tried at the same time with 
the other; and upon this latter information he was 
sentenced to pay another fine of 5001. and to be im- 
prisoned for twelve calendar months, to be computed 
from the determination of the first imprisonment. 

“To reverse these judgments, Mr. Wilkes brought 
two several writs of error in parliament, and assigned 
the following matters for error: 1. That it did not ap- 
pear that Sir Fletcher Norton, by whom the informa- 
tions were exhibited, had any lawful power, warrant 
or authority to exhibit them, and therefore the judg- 
ment was not sufficient in law to convict Mr. Wilkes, 
and to ground the aforesaid sentence against him. 2. 
That Mr. Wilkes was sentenced to be imprisoned for 
twelve months, to commence at a future time ; whereas, 
such imprisonment ought to have commenced at and 
from the time of giving the judgment and not at any 

futuretime. 3. That there was a variance between the 
record and original information consisting in altering 
the word purport to that of tenor. 

(Page 367.) ‘“ After hearing counsel on those writs 
of error, the following questions were put to the judges: 
1. Whether an information filed by the king’s solicitor- 
general during the vacancy of the office of the king’s 
attorney-general, isgood inlaw? 2. Whether, in such 
a case, it is necessary, in point of law, toaver upon the 
record that the attorney-general’s office was vacant? 
3. Whether a judgment of imprisonment against a de- 
fendant to commence from and after the determina- 
tion of an imprisonment to which he was before sen- 
tenced for another offense, is good in law? And the 
Lord Chief Justice of the Court of Common Pleas, 
having conferred with the rest of the judges, delivered 
their unanimous opinion upon the first and third ques- 
tions in the affirmative, and upon the second in the 


negative.” 
—_.————— 


NOTES. 
\ E have received some of the sheets of Brightly’s 
New York Digest, which Banks & Brothers have 
in press. It promises to be a very accurate and useful 
work, and, we do not doubt, will deserve and receive 
awarm welcome. Digests are the *‘ labor-saving ma- 
chines’ of the legal profession, and the more good 
ones we have the better. —— The Hon. John W. Brown, 
for many years a justice of the Supreme Court of this 





* This was a typographical error.— Ep. A. L. J. 


State, died at his residence in Poughkeepsie on Monday 
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morning, at the age of seventy-eight. He} was elected 
a justice of the Supreme Court in 1849, and re-elected 
in 1857. He was a candidate fora judge of the Court 
of Appeals in 1864, but was defeated by the Hon. Ward 
Hunt. It is stated that no ruling of his during his 
sixteen years of service on the Supreme Bench was 
ever reversed by the Court of Appeals. 

For a concise and elegant epitome of the Roman 
Law, we know of nothing finer than Hadley’s Lec- 
tures. They furnish the student an outline of the 
Civil law that he can easily fill in from the more com- 
pendious works, and no lawyer ought to be ignorant of 
at least the knowledge they convey. The Corpus 
Juris Civilis represents the Roman law in the form 
which it assumed at the close of the ancient period, or 
a thousand years after the decemviral legislation of the 
Twelve Tables, and five hundred years after the birth 
of Christ. It was a product of the Eastern Roman 
Empire. The plan of the work as laid out by Tribo- 
nian included two principal parts to be made from the 
constitutions of the Roman Emperors and from the 
treatises of the Roman Lawyers. ‘The constitutions or 
law utterances of the emperors consisted of: 1. Ora- 
tiones, proposals of law, submitted to and adopted by 
the senate; 2. Edicta, laws issued directly by the em- 
peror as the head of the State; 3. Mandata, instruc- 
tions addressed by the emperor to high officers of law 
and justice; 4. Decreta, decisions given by the 
emperor in cases brought before him by appeal or 
otherwise; 5. Rescripla, answers returned by the em- 
peror when consulted on questions of law by parties in 
a suit, or by magistrates. These formed the Code 
which was prepared in little more than a year, and 
published April, 529. The next work was to digest the 
treatises of the most eminent law writers. Thirty- 
nine were selected, nearly all of whom lived between 
100 B. C. and 250 A. D. Their books, 2,000 in number, 
were divided among a body of collaborators (sixteen 
besides Tribonian), each of whom, from the books as- 
signed to him, extracted what he thought proper, 
making the necessary changes and putting the extracts 
(9,000 in all) under an arranged series of heads. The 
Digest or Pandects (all receiving) was prepared in 
three years, and issued in December, 533. Another 
component of the Corpus Juris was the Institutes, 
which was an elementary text-book founded on the 
Institutions of Gaius, who flourished about 150 A. D. 
The final component was the Novels made up of the 
later statutes of Justinian, arranged in order of time. 

The digest is, however, the soul of the Civil law and 
has some characteristic elements which distinguish it 
from all other codes or digests. Mr. Hadley tersely 
describes these features. In most Codes we have ordi- 
narily the dry categorical imperative ‘thou shalt,” 
“thou shalt not.’’ But in the Digest we have defini- 
tions, maxims, principles, applications, distinctions, 
illustrations, all in endless abundance and variety. It 
is as if one should make a compend of English law by 
selecting the most judicious and accurate statements 
from treatises like those of Blackstone and Kent, and 
the most pithy, pointed, luminous utterances from the 
decisions of judges like Mansfield, Scott, Marshall and 
Story; and placing them together in an arrangement 
which if not altogether scientific,should be at least prac- 
tically convenient, natural, and easily comprehended. 
A digest constructed on this plan was in the highest de- 
gree fitted to be a teacher of law to after times; for it 





shows the spirit of the law, the principles of equity on 
which it is founded, the reasonings and method by 
which it is built up as a rational, intelligible, orderly 
system. No other code has been so well adapted to 
stimulate, develop and discipline the juristic sense; 
the great office which the Corpus Juris, operating 
mainly through this part of its contents, has discharged 
for medieval and modern Europe. 


No better illustration of the fact that Genius means 
Labor could be found than in the case of Lord 
Coke. Of him Lord Campbell, speaking of his legal 
studies at the Inner Temple, says: “‘ He now steadily 
persevered in a laborious course, of which, in our de- 
generate age, we can scarcely form a conception. 
Every morning be rose at three, in the winter season 
lighting his own fire. He read Bracton, Littleton, the 
Year Books and the folio Abridgments of the Law till 
the courts met at eight. He then went by water to 
Westminster, and heard cases argued till twelve, 
when pleas ceased fordinner. Aftera short repast in 
the Inner Temple Hall he attended “ readings ”’ or lec- 
tures in the afternoon and then resumed his private 
studies tillfive or suppertime. This meal being ended, 
the moots took place, when difficult questions of law 
were proposed and discussed — if the weather was fine, 
in the garden by the river side; if it rained, in the 
covered walks near the Temple Church. Finally he shut 
himself up in his chamber and worked at his common 
place-book, in which he inserted, under the proper 
heads, all the legal information he had collected during 
the day. When nine o'clock struck he retired to bed.” 
Such a picture of methodical, persistent labor is strange 
to this generation, yet it has a fellow in the early his- 
tory of most men who have achieved greatness. The 
present dwellers in the East, when asked concerning 
the ruins of stately edifices, the melancholy monu- 
ments of their former civilization and splendor, always 
auswer that they were built by magicians. So we, 
thinking of Coke, or of Chatham, or of Choate, or of 
any who have left their impress on their age, are apt to 
think of them as geniuses and of their efforts as the 
result of *‘genius.’’ It can never be too often repeated 
to a young man that Genius means Work. 


The comments of the English press are generally un- 
favorable to the recent decision of Sir Robert Philli- 
more, in the Wesleyan tomb-stone case. The London 
Spectator says that, according to the Dean, nobody has 
any clear right in the national burial ground “‘ except 
the parson and his pig.’’ The incumbent of a parish, 
according to this paper, might hold an inquest over 
every deceased parishioner, and end “ by refusing to 
Dr. Colenso the title of Bishop because he was a 
heretic, to the squire his headstone because he had at- 
tended operas, and to the tradesman any stone at all, 
because he had refused his subscription for the new 
lectern.”” The London Times says that, according to 
the law as expounded by the Dean of Arches, “every 
incumbent has a prima facie right to treat the parish 
churchyard as a place for growing good mutton for 
himself, rather than as a place for commemorating the 
dead.’”’ It holds that the application of the title 
reverend “to Wesleyan ministers is now, by the usage 
of society, as much a matter of courtesy in the case of 


a Wesleyan as of an Anglican minister, and the simple 
question practically at issue is, whether the ordinary 
courtesies of life are to be extended to fellow-parish- 
ioners in death. It is discreditable to every one re- 
sponsible for it that there should have been a moment’s 
doubt on the subject.” 
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CURRENT TOPICS. 

to predominant element in every legislature in the 

country, with scarcely an exception, is the legal, 
and, at first blush, there would seem to be an un- 
deniable fitness about sending lawyers to make laws, 
and, on the whole, this seeming is true. But great 
lawyers seldom make statesmen, and experience 
teaches, if it teaches any thing, that, as a rule, law- 
yers of first-rate standing in the profession do not 
make first-rate legislators. By ‘‘ first-rate legisla- 
tors” we do not mean, on the one hand, the average 
of the rank and file that are sent to Albany or to 
Washington; nor, on the other hand, Bentham’s 
ideal who should be as complete in parts and ac- 
quirements as Cicero’s ‘‘ orator;” but we mean the 
legislator who shall most nearly adapt his efforts to 
the needs of the State. The reason is, that to 
achieve any considerable success in the law requires 
the most arduous and undeviating application to the 
law itself, and leaves one little, if any, opportunity 
to study men and affairs. Nothing could be finer 
or apter than Burke’s words: ‘‘Men who are too 
much confined to professional and faculty habits, 
and, as it were, inveterate in the recurrent employ- 
ment of that narrow circle, are rather disabled than 
qualified for whatever depends upon the knowledge 
of mankind, on experience in mixed affairs, on a 
comprehensive, connected view of the various com- 
plicated external and internal interests which go to 
the formation of that multifarious thing called a 
State.” Successful law-makers are almost always 
lawyers; but, with rare exceptions, like Webster, 
they are not great lawyers. 

The report of the select committee of the House 
of Commons to consider whether any and what 
means can be adopted to improve the manner and 
language of current legislation, is of sufficient im- 
portance in this country to justify us in again 
alluding to it. The general run of legislation in 
this country is crude in form, as any one can readily 
learn by turning the leaves of the statutes, and 
vastly behind the acts of Parliament in method and 
expression. The English Statute Law Commission 
of 1856 recommended that an officer or board, 
with a sufficient staff of assistants, should be ap- 
pointed to superintend and advise upon bills in their 
passage through the two houses of Parliament. 
They considered that the revision of all bills by 
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another skilled hand would insure greater accuracy 
and uniformity, that it might be a means of cor- 
recting ambiguities and errors which are caused by 
inadvertence, or by hasty amendments, and that if 
a board of that description were permanently ap- 
pointed, it would be of great use in directing and 
superintending the process of consolidation. They 
also pointed out how the system of supervision is 
carried on in France and Germany. There, it is 
said that the proposed law, and any amendments 
sought to be made in it, are revised by a commis- 
sion, which confines itself principally to the pre- 
vention of defective wording and contradictory 
enactments; but sometimes it reports on the structure 
of the bill, when its operation would be contrary to 
its general object. The present committee regard 
the objections to such board as practically insuper- 
able. These objections are briefly that such a sys- 
tem would impair responsibility; that there would 
be increasing delay; that such delays would create 
fresh obstacles to the passage of a bill; that such 
obstacles would increase more and more at the end 
of the session, when there would be neither the time 
nor the means satisfactorily to overcome them, The 
committee also point out that the mode of legisla- 
ting in France or Germany is so essentially different 
from the mode pursued in England, that it is impos- 
sible to reason from the one to the other. 


The committee proceed to recommend the reten- 
tion of the present system, with such alterations as 
may be deemed advisable. According to that sys- 
tem, as originally framed, a department called the 
Office of the Parliamentary Counsel was appointed 
for the purpose of providing for the preparation of 
the Government Bills. The object was to establish, 
in fact, an official department, at the head of which 
should be a parliamentary counsel of great experi- 
ence, to whom all the government departments in 
England would have a right to go. With regard to 
the preparation of the Bill itself, they suggest that 
a breviate or short statement should accompany the 
Bill — pointing out the general object of the meas- 
ure and the particular statutes which would have to 
be dealt with. Such a breviate was used in former 
times, and was found useful in cases where the 
matter was complicated. It is also suggested that 
model forms or clauses might be prescribed for gen- 
eral use—such, for example, as clauses imposing 
penalties or giving jurisdiction to magistrates — and 
that a general act giving a meaning to different 
terms in ordinary and frequent use in Acts of Parlia- 
ment might be advantageously adopted. With 
regard to amendments introduced in committee, the 
report recommends that a distinction be made be- 
tween those which are more or less formal or unim- 
portant and those which are substantial, and that 
when the Bill comes on for report, formal amend- 
ments and amendments consequential on the changes 
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introduced when the bill was in committee be printed 
in italics, and that then the Bill pass with the 
amendments as matter of course, unless they were 
challenged by some member as not being formal or 
consequential. This subject is one which needs 
consideration in this country, as our statute books 
bear witness. 


A recent decision of the Brompton County Court 
in England ought to be widely promulgated in this 
country, and it ought not to be safe for even Mr. 
O’Conor to challenge its correctness. The plaintiff 
brought an action to recover damages for a nuisance 
caused by the crowing of a cock on the defendant's 
premises. It appears that the plaintiff and defend- 
ant occupy adjoining houses in Kensington. The 
defendant had a fowl-house in his garden where he 
kept a number of fowls, and among them a bantam 
oock, which, by its crowing at four and five o’clock 
in the morning, disturbed the plaintiff's wife, who 
was ill, to such an extent that it hindered her recoy- 
ery. To keep fowls is in itself harmless enough 
certainly; but, as the judge pointed out, legal rights 
may, under certain circumstances, be pushed to 
excess, and such is the case when they interfere 
with another’s enjoyment of his or her rights. The 
principle is perfectly clear, “ Sie utere tuo ut alienun 
non ledas.” We may mention also in this connection 
another decision of an English county court, whereby 
an action of trespass was sustained against an 
gzronaut whose balloon had alighted on plaintiff's 
corn-field, and the defendant was made to pay not 
only for the damage done directly by the balloon, 
but also for that done by the rabble following the 
balloon. This ought, to prove a warning to air 
travelers, even if the fate of Donaldson do not. 

———_ 
NOTES OF CASES. 

N Eaves v. Estes, 10 Kan. 314, these were the 
facts: Plaintiffs built a steam-engine for a mill, 
and, before it left their shop, took a chattel mortgage 
upon it, with a stipulation that they might take pos- 
session of and remove it, whether attached to realty 
or otherwise. The engine was set up in the mill, 
which had been previously mortgaged, and which 
was subsequently sold to defendant on foreclosure 
of the mortgage. Held, that the engine continued 
personal property, and that plaintiffs were entitled 
to it. Of course there was no attempt to decide 
that parties can, by any arrangement between them, 
make property either real or personal. It was said 
in this case, as in Ford v. Cobb, 20 N. Y. 348, that 
the ordinary distinction between real estate and 
chattels exists in the nature of the subject, and can- 
not in general be changed by the convention of the 
parties. Thus, it would not be competent for par- 
ties to create a personal chattel-interest in a part of 
the separate bricks, beams or materials of which the 
walls of a house are composed. Rights by way of 





license might be created in such a subject, but it 
could not be made alienable as chattels, or subjected 
to the general rules by which the succession of that 
species of property is regulated. But it is otherwise 
with things which, being originally personal in their 
nature, are attached to the realty in such a manner 
that they may be detached without being destroyed 
or materially injured, and without the destruction 
of, or material injury to, the things real with which 
they are connected, though their connection with 
the land or other real estate is such that, in the 
absence of an agreement, or of any special relation 
between the parties in interest, they would be part 
of the real estate. 


Whether a dog is the subject of larceny was con- 
sidered in Harrington v. Miles, 11 Kan. 489. A 
statute of the State defined larceny as the taking 
and carrying away of any personal property or 
valuable thing. In an action of slander for charging 
plaintiff with stealing a dog, it was /eld that a dog 
was property or valuable thing within the statute, 
and that the words were therefore actionable per se. 
At common law it was said not to be larceny to steal 
adog. Blackstone said (4 Com. 234): “As to those 
animals which do not serve for food, and which 
therefore the law holds to have no intrinsic value, as 
dogs of all sorts, and other creatures kept for whim 
and pleasure, though a man may have a bare prop- 
erty therein, and maintain a civil action for the loss 
of them, yet they are not of such estimation as that 
the crime of stealing them amounts to larceny.” 
The doctrine that the owner of a dog could maintain 
a civil action for its loss has been frequently held in 
thiscountry. Perry v. Phipps, 10 Ired. 259; Hinckley 
v. Emmerson, 4 Cow. 251; Parker v. Wise, 27 Ala 
480; Wheatley v. Harris, 4 Sneed, 468; Cummings 
v. Perham, 1 Mich. 555; Lentz v. Stroth, 6 Serg. & 
Rawle, 34. See, also, People v. Maloney, 1 Park. Cr. 
593, and People v. Campbell, 4 id. 386, holding that 
under the statutes' of New York a dog may be the 
subject of larceny. 

The legal status of dogs was also considered in 
The Mayor, ete., of Washington v. Meigs, 1 McArthur, 
53. The defendant in that case was arrested in an 
action of debt for the violation of an ordinance of 
the city, imposing a forfeiture upon the owner of a 
male dog for the failure to obtain a license for keep- 
ing him. The defendant, who argued the case in 
his own behalf, insisted that a dog was property, 
and that, therefore, the city had no more power to 
license the keeping of dogs than it had to license 
the keeping of a horse. The court held that the 
ordinance was illegal; that dogs may be taxed like 
other property, but the owner cannot be arrested, 
fined and imprisoned for the non-payment of such 
tax; that, as a police regulation, the owner may be 
required to muzzle his dog for the public safety, and 
that property in the dog grows out of his ascertained 
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usefulness to man. Mr. Justice Humphreys, who 
delivered the opinion of the court, treated the sub- 
ject almost as tenderly as did the author of “Rab 
and his Friends.” ‘‘ Not only,” says he, ‘‘has the 
dog been the subject of discussion in the courts, as 
involving the question of property, but his virtues 
have been celebrated in song. The wrongs done 
him have been touchingly described by poets, and 
hours have been occupied at the camp-fires of hunts- 
men in narrating the achievements of favorite 
hounds.” He then proceeds to relate that historic 
“event of so much interest to the world, and to the 
cause of freedom of opinion, and to the exercise of 
a conscientious faith —the rescue, from the grasp of 
the enemies of toleration, of William of Orange on 
the morning of the 12th of September, 1572, by the 
action of a little dog.” 


Atchison, ete., R. R. Co. v. Stanford, 12 Kan. 354, 
is another contribution to the conflicting authorities 
on proximate and remote cause. In that case, 
sparks from a locomotive kindled fires on lands of 
two different owners; the fires united, and after 
passing over the lands of other owners, reached 
plaintiff's land four miles away, and did damage 
thereon. Held, (1) that the plaintiffs having proved 
that the fire was occasioned by defendant’s locomo- 
tive, and that locomotives properly ccnstructed and 
managed do not occasion fires, the burden of proof 
was on the defendant to rebut the presumption of 
negligence thus raised; (2) that the damages were 
not too remote, and the company was liable. On 
the last point the court said: ‘‘After a careful 
examination of this question we are satisfied, both 
upon reason and authority, that the damage is not 
too remote to be recovered. We have already de- 
cided that where the fire runs thirty rods from the 
place where it is first kindled, and there does the 
damage, the plaintiff may recover. St. Jo. & D. C. 
R. R. Co. v. Chase, 11 Kan. 47. Now if the plain- 
tiff may recover when the fire has run thirty rods, 
why may he not recover when the fire kas run forty 
rods, or a mile, or four miles? Will it be claimed 
that the ownership of the property over which the 
fire runs can make any difference? If a rick of hay 
should be stacked thirty rods from a railroad track, 
on the land of A, and another rick should be stacked 
just ten rods further, on the land of B, and the fire 
should spread from the railroad track and first burn 
the rick of A, and then pass on and burn the rick 
of B, why should not B recover as well as A?) And 
why should not C, and D, and E, still beyond, also 
recover? While A recovers for his loss, must B and 
C and others set their loss down to a remote cause, 
and suffer in uncomplaining silence?” This doc- 
trine conflicts with the rule as decided in Kerr's Case 
(62 Penn. St. 353; 8. C., 1 Am, Rep, 431) and with 
the Ryan Case in this State (35 N. Y. 210). But we 
think it is in entire harmony with the great weight 





of authority, both in this country and in England. 
See the very able and exhaustive opinion of Chief 
Justice Lawrence in the case of Pent v. Toledo, Peoria 
& Warsaw Railroad Co., 59 Ill. 349; 8. C., 14 Am, 
Rep. 13. See, also, the very able and elaborate 
opinion of Chief Justice Dixon, delivered on a motion 
for a rehearing in the case of Kellogg v. Chicago & 
N. W. R. R. Co., 26 Wis. 223, 258; 8. C., 7 Am. 
Rep. 69, and the cases cited and reviewed in these 
two cases. Also, see the case of Perley v. Eastern 
R. R. Co., 98 Mass, 414, 418, referring to and dis- 
approving the New York case. 


‘*One traveling upon the Sabbath without excuse 
cannot maintain an action against the town for any 
damage he may suffer through defects in its high- 
ways.” Such was the decision of the Supreme 
Court of Vermont in Johnson v. Town of Warburgh, 
to be reported in the next volume of Vermont 
reports. The ‘‘Sunday Statute” of Vermont pro- 
vides that ‘‘ No person shall travel on the Sabbath 
or first day of the week, except from necessity or 
charity.” The question presented in the case has 
led to a conflict of decisions in some of the States. 
While the courts of Massachusetts and Maine have 
repeatedly decided that a plaintiff could not recover 
under such circumstances (Jones v. Andover, 10 Allen, 
18; Bosworth v. Swanzey, 10 Mete, 353; Hinckley v. 
Penobscot, 42 Me. 89; Bryant v. Biddeford, 59 id. 
193; Cratty v. Bangor, 57 id. 423; 8. C., 2 Am. 
Rep. 56); the courts of some of the other States 
have expressed a different opinion. In Sutton v. 
Wauwatosa, 29 Wis. 21; 8. C.,9 Am. Rep. 534, 
Chief Justice Dixon, in the course of his opinion, 
said; ‘‘The cases may be summed up and the result 
stated generally to be the aflirmance of two very 
just and plain principles of law as applicable to civil 
actions of this nature, namely: First, that one party 
to the action, when called upon to answer for the 
consequences of his own wrongful act done to the 
other, cannot allege or reply the separate or distinct 
wrongful act of the other done not to himself nor 
to his injury, and not necessarily connected with or 
leading to, or causing or producing the wrongful 
act complained of; and secondly, that the fault, 
want of due care or negligence on the part of the 
plaintiff which will preclude a recovery for the 
injury complained of, as contributing to it, must be 
some act or conduct of the plaintiff having the 
relation to that injury of a cause to the effect pro- 


duced by it.” In that case the plaintiff was driving 
his cattle to market upon a Sunday, when they were 
injured by the breaking down of defendants’ bridge; 
and it was held that he could recover. The Supreme 
Court of Vermont, reviewing the Wisconsin decis- 
ion, dissents from the views therein expressed, and 
says that the question is simply: “Was the town 
under a legal liability to furnish the plaintiff a safe 
highway to travel on at a time when he was by law 
forbidden to travel on it?”? This question the court 
answers in the negative after a protracted argument. 
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PRACTICAL TESTS IN EVIDENCE. 


HE lawsuit in New Amsterdam, concerning the 
quality of the beer, cited by Mr. Gerard in his 
pamphlet and referred to by us last week, has led 
our thoughts to the subject of practical tests in 
evidence. It is quite certain that modern courts 
shrink from such tests. If the beer case were to be 
tried now-a-days, the court would not taste the 
beverage and decide on the evidence of their own 
palates, but would take the opinions of others who 
had tasted it. Of course, it will be said that the 
courts are not apt to be expert on this subject. 
That is the theory, but the same thing might be 
said as to the practical test in the photograph case, 
which we mentioned last week. A magistrate is 
just as good a judge of the quality of beer as of a 
photograph. The service demanded from the sense 
of taste in the one case is no more exacting than 
that required of the sense of sight in the other. 
Doubtless Lord Eldon would have deemed himself 
as well qualified to pronounce on the quality of port 
wine, if such a question could judicially have come 
before him, as the wine-dealers and tasters who 
would have been produced. We have often won- 
dered at the rule of evidence prevailing in this State 
which excludes comparisons of hands in a question 
concerning the genuineness of handwriting. On 
no subject are experts suffered to indulge more in 
speculation. Many a time is the direction of a great 
estate diverted by the opinion of an expert in such 
matters, who after all can give no better reason for 
his opinion than the ‘‘ general appearance” of the 
hand. There would seem to be eminent fitness in 
testing the weight of such opinions by a comparison 
of the hand in question with other examples, genu- 
ine and simulated. In fact, the practice is con- 
sented to by counsel in many cases, and the law 
itself permits it, provided the other specimens are 
properly in evidence for other purposes. There 
seems no objection to the evidence if the means of 
the test is not avowedly introduced for the purpose 
of the test, but if the purpose is previously avowed 
then the evidence is deemed improper. This seems 
to be a mere trick of words. The test is proper or 
improper in itself, and no form of speech can 
change its nature. 

The tendency of civilization in this regard is 
toward opinions rather than practical tests. In 
earlier and simpler ages the more direct and decisive 
method of the latter was preferred. We have always 
admired the judgment of Solomon in that child 
business. Sancho Panza, too, in the rape case, 
tested the sincerity of the woman’s resistance by 
commanding the accused to take away her money 
in open court, and the unsuccessful result of the 
attempt exposed the imposition. Possibly this latter 
experiment is a little too harsh in this day of gal- 
lantry, but we never hear such a case tried without 





conjecturing what would be the result of the appli- 
cation. 

Now there are some instances in which the law 
forsakes the mere guidance of opinion and uncon- 
sciously falls back on the evidence of the senses, 
Such was the case in State v. Linkhaw, heretofore 
referred to in these columns, where the defendant 
was indicted in North Carolina for disturbing re- 
ligious meetings with bad singing, and one of the 
witnesses gave an imitation of his vocalization. 
This case has excited a good deal of amusement in 
legal circles, and probably the peculiar exhibition 
of the defendant's vocal eccentricities would not 
have been proffered, or even tolerated, in a grave 
court in our latitude. We don’t know what Judge 
Davis would do to the counsel who should call 
for or the witness who should give such an exhibi- 
tion. But there are cases where similar evidence is 
resorted to, although not with such a ludicrous 
result. For instance: An approach is made to the 
judgment of Solomon in cases of disputed guardian- 
ship of infants. Where the child is of sufficient age 
it is frequently called on to express its preference, 
and its choice is sometimes decisive. Could there 
be a clearer departure from the rule than this? The 
question is, which of two persons is the fitter to have 
the custody of a child of tender years,—a matter of 
opinion—and yet the wishes of the child are taken 
into account. 

In determining the question of personal identity 
photographs have been introduced in evidence. 
We believe they were used in the Tichborne case. 
This is certainly a practical test, and a very sensible 
one. The question being how such a person looked 
so many years ago, the impressions and recollections 
of acquaintances are much less likely to be accurate 
than a sun-copy of the individual. The test of pho- 
tography is much resorted to in our courts of late 
years, especially in determining questions of hand- 
writing. A living likeness sometimes may be made 
to answer the same purpose as a counterfeit present- 
ment. We recall an instance in an action of breach 
of promise of marriage, when the privileges normally 
dependent upon performance had been anticipated, 
and the plaintiff sat in court holding in her arms a 
fine child, the unmistakable image of the defendant. 
The defendant, who was a private coachman, antici- 
pating the action, had conveyed away his property, 
considerable in amount, to his employer. On the 
trial, however, he emphatically denied not only the 
promise, but all intercourse. To reduce the dam- 
ages, which seemed imminent, it was shown that he 
had no property. On cross-examination he was 
forced to confess that shortly before the trial he had 
possessed considerable property, but he avowed that 
“every thing belonged to Mr. W.,” his employer. 
The nature and reasons of the transfer having been 
pretty clearly developed, and the witness still insist- 
ing that “every thing belonged to Mr. W.,” the 
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plaintiff's counsel snatched the child from the 
mother’s arms, and holding it up before the jury, 
sharply inquired, ‘‘And this child, sir, does this 
also belong to Mr. W.?” The defendant seemed to 
be in doubt, but the jury were not, for they gave a 
verdict of $2,500, 

A very remarkable example of this practical evi- 
dence was afforded, in the trial, in Vermont a few 
years ago, of an action against a bank to recover the 
value of a deposit intrusted to it for gratuitous safe- 
keeping, and stolen by burglars. It was shown that 
the outer door of the safe in which the deposit was 
kept was habitually thrown back against a low win- 
dow, which opened upon a yard, and which being 
kept open in the summer, afforded an opportunity 
for any one to approach and tamper with the lock. 
It was also shown, by testimony, that an expert bur- 
glar could determine the combination to which the 
lock was set, by trial. A combination lock was 
brought into court, and an expert locksmith demon- 
strated by repeated trials in presence of the court 
that this theory was correct. The lock was set by 
the judge, by jurymen, by counsel, and others, out 
of the presence of the witness, and in every instance 
he unlocked it without much hesitation. Once he 
exhibited some doubt, when some sharp person had 
set the lock to three ciphers, but he soon saw through 
it. This test was decisive in favor of the opinion, and 
a recovery was had. Nowif this case had gone to the 
jury upon the bare opinion unaccompanied by the il- 
lustration, the result would probably have been differ- 
ent, because the fact would have seemed incredible. 

A constant relaxation of the rule of which we are 
speaking is made by the introduction of maps, 
models, ete. All the objects, of which these ex- 
hibits are copies, might be orally described after a 
fashion, but there is no hesitation about preferring 
the evidence of the eyes. The eyes are a more relia- 
ble interpreter than the ears, and this fact has been 
recognized from “doubting Thomas” down to our 
times. The eye may be deceived, it is true. When 
Sir Walter Raleigh overlooked the affray from the 
Tower window, he was surprised by the discrepancy 
between the accounts of it given by the other spec- 
tators; but what would have been the result if hearsay 
alone had been the evidence? The rule laid down 
by Shakespeare in love-cases is good in law-cases: 

** Let every eye negotiate for itself 


And trust no agent.” 
——_+ 


FORM AND SUBSTANCE. 
THE recent abolition of the English Court of Chan- 
cery, and the investment of the substituted 
court with equity as well as common-law jurisdic- 
tien, is quite in consonance with the practical spirit 
of our age. The change has been effected with a 





quietness really extraordinary in a country whose, 


institutions are so deeply-rooted as those of Great 
Britain. When the proposal was first broached to 








violent hostility to a similar scheme in this State 
some thirty years ago, we anticipated a struggle. 
But the revolution has been effected without any 
visible discontent. We look in vain in the English 
journals for the expected vaticinations of disaster 
and ruin, Some of the newspapers even irreverently 
make merry over the defunct court and sundry 
ancient forms of the law courts still remaining. In 
a recent article the Pall Mall Budget cheerfully 
observes: ‘*‘ The old form: ‘ You shall well and truly 
try, and a true deliverance make, between our sover- 
eign lady, the queen, and the prisoner at the bar,’ 
could have nothing said against it, save that the 
natural love of rhyme seems to ask for ‘stake’ 
rather than bar,’ and might suggest the reign of 
Mary rather than that of Victoria. We trust that 
our ears did not deceive us, but at a late assize we 
seemed to hear something about our ‘sovereign lady 
the queen and the defendant’” We regret that 
while our cousins were about this business, they 
could not have found it in their hearts to abolish 
the appeal to the House of Lords, the most useless 
court in Great Britain, and one whose decisions 
ought to have the least weight, because they are 
dictated by a few, generally less than half a dozen, 
law lords. No assembly is fit for a court of law 
unless its sole and constant business is the discussion 
and determination of legal questions. Our own old” 
Court of Errors was one of the most unsatisfactory 
tribunals that we ever had. But we congratulate 
our brethren on having done so much and so well. 
That one court should be deemed more conscientious 
and equitable, and more potent to administer exact 
justice, than all others, has been a standing reproach 
to modern jurisprudence. That a suitor should be 
turned out of Westminster Hall, because he came in 
by the wrong door, has been a tradition which men 
have endured only because it was venerable. Of 
late doubtless our brethren across the water have felt 
the system to be as inconvenient and unreasonable 
as the wigs and gowns in which custom has so long 
arrayed them, and which in warm weather some ex- 
ceedingly bold and daring barristers have occasion- 
ally petitioned the court to allow them to lay aside. 
Wigs and gowns will not make the bench or the bar 
respected or respectable, and our jurisprudence has 
endured and grown venerated not by reason of 
but in spite of the absurd distinction between law 
and equity. Hereafter the king will have to keep 
his own conscience. No more shall our learned and 
talented brethren 
“Take soundings in that vast, that boundless sea, 

The mare mortuum— of Chancery, 

Where lost in fogs impenetrable lie 

Regions yet unexplored by human eye.”’ 
But alas for the satirist!—one of his most fertile 
themes is taken away! No more opportunity for a 
Tom Moore to banter, or a Shelley to abuse, that 
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venerable institution. Fortunate are we that Bleak 
House has been written; it never can be again. It 
will be difficult for the next generation of lawyers 
to credit that the Court of Chancery was so patiently 
and uncomplainingly endured for so many centuries 
by the great mass of intelligent Britons, and that 
they finally consented to part with it almost without 
a murmur. 

The policy which our kinsmen have adopted was 
inaugurated in this State nearly thirty years ago. 
It has received a fair trial, and the voices in favor 
of a return to the old system would be few and 
faint. Justice is now administered among us by one 
competent court, according to the rights of the par- 
ties, without reference to the nature of the relief 
sought; and we have no species of law so moral and 
elevated that it is applicable only to a few favored 
classes of actions. No longer can a suitor be dis- 
missed by a common-law court to the chancellor, 
with costs, and relegated by the chancellor to the 
common-law court, with still heavier costs, because 
it is so uncertain whether the suitor’s case is at law 
or in equity. That despicable mockery of justice is 
played out, and there are very few left to mourn. 
We take a just pride in claiming the honor of this 
great amelioration for our own State. Our Code 
was well abused in its infancy, but like the infant 
Hercules, it strangled the serpents in its cradle, and 
in its manhood has slain many a hydra of legal folly 
and superstition. 

But our rejoicing over this auspicious event is not 
unmixed with sadness. If we are correctly informed, 
with the Court of Chancery, and the adoption of the 
new system, have perished also several of our oldest 
and most serviceable acquaintances. It is hardly 
necessary to say that we refer to James Jackson, 
John Doe, Richard Roe, John Stiles, and Thomas 
Noakes, Esquires. If our domestic engagements 
permitted, we should find a melancholy pleasure in 
crossing the ocean, taking part in the obsequies of 
these lamented gentlemen, and dropping an unob- 
trusive tear and some flowers of speech on their 
joint and several graves, as Mark Twain did at that 
of Adam. But why do we speak of this tender 
topic, when it has been treated by one who touched 
nothing which he did not ornament ?— we refer to 
the late James W. Gerard. ‘‘At a dinner given by 
the members of the New York Bar to Judge Samuel 
Jones, on the occasion of his retirement from the 
bench and return to practice, Mr. Gerard was called 
upon for a toast. His remarks embraced the new 
code of practice, which was at that time in disfavor, 
und he took up the old fictions of the law. He gave 
detailed biographies of those legal personalities, 
James Jackson, John Doe, and Richard Roe, includ- 
ing the good qualities possessed by those two famous 
personages, who never refused to go bail for any one, 
man, woman, or child, but who hunted poor James 
Jackson to the day of his death. The biography of 














John Stiles, who was the son of William Blackstone 
by a left-handed marriage, was next given, as was 
the history of Thomas Noakes, Esquire, likewise a 
son of Blackstone by a left-handed marriage, and a 
collateral branch of the Stiles family. But, he said, 
all these celebrated individuals have been strangled 
—strangled by modern reform. The new code has 
done away with them. He gave their memories as 
a toast to be drank in silence and standing.” We 
shall look with interest to see how the English bar 
will get on without the aid of those doughty knights 
of the legal round table. 
pinenmsis 


RIGHT OF SURFACE OWNER TO SUPPORT 
FROM SUBJACENT MINES. 


( NE phase of this question was discussed with con- 

siderable fullness by Folger, J., in Marvin v. The 
Brewster Iron Mining Company, 55 N. Y. 538; 8. C., 
14 Am. Rep. 322. It was decided in that case that the 
reservation in a deed of land of the minerals which 
may be found therein implies the right to penetrate 
the surface for the minerals and to use such means in 
mining and removing them as are necessary; but the 
means used must be necessary as distinguished from 
convenient or reasonable, and the surface owner is en- 
titled to subjacent support for the soil in its natural 
state. In this, as in many of the other cases when 
this question has been considered, the mine owner was 
the grantor, and by the ordinary rules of construction 
the reservation would be construed most strongly 
against him. This fact has created the impression that 
there is a primd facie presumption that the surface is 
entitled to support at the expense of the mine. The 
Law Journal presents the English cases on this ques- 
tion, as follows: 

** Vice-Chancellor Malins, in the case of Wakefield v. 
The Duke of Buccleuch, 36 Law J. Rep., N. 8., Chane. 
763, clearly held that the general presumption existed. 
He said (p. 775): * Upon principle, and apart from au- 
thority, I should say that the surface, having at all 
times been enjoyed by man, must be protected at the 
expense of the mines, which have never been so en- 
joyed —that is, that the mines, in my opinion, must be 
regarded as a tenement subservient to the surface.’ 
But that view was certainly not acquiesced in by the 
Lord Chancellor or Lord Chelmsford, who gave judg- 
ment in the same case in the appeal to the House of 
Lords (39 Law J. Rep., N. S., Chane. 441). After re- 
ferring to it, the Lord Chancellor (Lord Hatherley) 
said (p. 451, Law J. Rep.): * That certainly is a general 
proposition which, I confess, does not help one much 
to a sulution of the case. The rights of the parties, I 
apprehend, must be determined according to what we 
find in the instruments creating these rights, or in the 
customs, if there be any, which may be proved in sup- 
port of those rights. I apprehend that those rights 
cannot be rested upon any such abstract proposition as 
that.’ And Lord Chelmsford (at p. 454) said: ‘It is 
difficult to imagine a case in which this principle can 
be thus abstractly applied. The surface of the land 
and all beneath it must originally have been the prop- 
erty of one and the same person. He was, of course, 
at liberty to grant the surface, reserving the minerals; 
or grant the minerals only, reserving the surface. In 
either case the grant might be made upon condi- 
tions which would be proved by the grant itself, or 
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established by evidence of the invariable exercise of 
the respective rights of the parties. If no proof could 
be given of the mode in which each party was to enjoy 
his property, the owner of the surface might prevent 
the owner of the mines from working so as to take 
away the support from the surface, and the owner of 
the mines would be entitled to all the minerals which 
he could obtain by ordinary and proper working, with- 
out obstruction by the owner of the surface. The only 
principle which could be applied in the case last sup- 
posed is contained in the maxim sic utere two ut alienum 
non ledus.’ 

“From this it seems clear that the true principle 
is—there is in every case a grant, actual or presumed. 
If you have got the deed, construe it according to the 
ordinary rules of construction; if you have not got it, 
you must endeavor to infer its terms from customs 
and mode of user. If you can get nothing from them, 
then you must resort to the general maxim referred to, 
not to any presumption peculiarly applicable te mine 
and surface-owners. In this last case, no doubt the 
maxim works exactly the same as the presumption 
would do. 

“As a general rule, however, the grant is in evi- 
dence, and in construing it something must depend 
upon whether it is a grant of the surface reserving the 
mines; or the reverse, on account of the rule of con- 
struction in favor of the grantee. As to the construc- 
tion of a grant of the surface reserving the mines, one 
of the earliest and most important cases is that of 
Harris v. Ryding, 5 M. & W. 60; 8. C., 8 Law J. Rep., 
N. 8., Exch. 181, where the grantor reserved to him- 
self ‘all’ the mines, with liberty to enter on the sur- 
face to dig and work ‘ the said mines’ and ‘ every part 
thereof,’ and to sink shafts, etc., making fair compensa- 
tion ‘ for the damage to be done to the surface.’ It was 
strongly argued for the mine-owner that the parties 
agreed that all the minerals might be taken without 
any thing being left to prop up the surface, the sur- 
face-owner receiving a ‘fair compensation’ in money 
if the surface were thereby damaged; but the Court 
of Exchequer unanimously agreed that, although all 
the minerals might possibly belong to the grantor, the 
power reserved to him to take them was subject to the 
limitation that he must leave sufficient to support the 
surface, and that the compensation clause did not en- 
large the power. 

“The decision of the court certainly amounts to 
this: 

“1, That a reservation of and power to take all and 
every part of the mines do not suffice to permit the 
grantor to take all, but only so much as he can without 
depriving the surface of its due amount of support. 

“2. That where the compensation clause, though in 
terms large enough to apply to damage done by under- 
mining as well as by works on the surface, is not in- 
consistent with the supposition that damage by works 
on the surface alone is contemplated, it will not be 
read as enlarging the power of the grantor, but will, 
itself, be limited to acts done under the power. 

“Baron Parke, however, expressed an opinion not 
necessary for the decision of the case before him, go- 
ing further than this. Looking ouly at the reserva- 
tion, he said that that did not permit the grantor to let 
down the surface, and upon consideration of that 
alone he declared it to be the intention of the parties 
that the surface should be supported; and then went 
ou to say that the grantor ‘ would be acting in deroga- 
tion of his grant if he were te take the whole of the 








coal below, he having granted the use of the surface 
to the grantee; ’ and further on as to the compensation 
clause: ‘It seems to me upon the true construction 
of the covenant that the provision applies only to the 
exercise of rights upon the surface; but supposing it 
otherwise, and it applied to any injury of this sort 
done by getting the minerals below in an improper 
manner not authorized by the power, all that can be 
said to it is that it only gives an action of covenant 
by the covenantee against the covenantor, as well as 
any other remedy he might have for acting in that 
respect without being authorized by the power.’ 

* We desire to take exception tothe manner in which 
the learned baron arrived at his conclusion as to the 
intention of the parties upon the consideration of only 
one portion of the deed. His Jordship’s judgment 
affords authority for the argument that the moment 
you have reached the end of the reservation clause 
you are justified in saying that you know all the ex- 
tent and limitations of the grant, and that any at- 
tempt by a subsequent clause to put any further 
restriction or limitation upon it would be a ‘ deroga- 
tion’ which could not be allowed. Now we submit 
that before you can define the extent or limitations 
of the grant, you must read to the very end of the 
deed, and consider the bearing of every clause upon 
the others. No clause in a deed ‘ derogates’ from the 
grant made by the deed; it helps to describe what the 
grant is. 

‘* After this came the case of Hilton v. Lord Granville, 
13 Law J. Rep., N.8., Q. B. 193; S. C.,5 Q. B. 701, 
where Lord Denman, delivering the judgment of the 
Court of Queen’s Bench, went so far as to say that a 
grantor could not reserve a right to destroy the thing 
granted. The decision in Smart v. Morton, 5 El. & Bl. 
30; S. C., 26 Law J. Rep., N. S., Q. B. 260, is really on 
all fours with that in Harris v. Ryding, extending to, 
but not going further than, the two points we have 
stated. In Rowbotham v. Wilson, 30 Law J. Rep., N. 
S., Q. B. 49; 8S. C.,8 H. L., c. 348, the agreement be- 
tween the parties provided that the mines might be 
worked without let or hindrance by the owners of the 
surface, and without liability to any action for dam- 
age by reason of the surface being less commodious to 
the occupier by sinking in hollows. The House of 
Lords (consisting of Baron Parke—then Lord Wens- 
leydale—and Lords Chelmsford and Kingsdown) 
unanimously affirmed the judgment of the lower 
courts, holding that the grantee of the surface had 
bargained away his right to support, and in effect 
overruling the opinion of Lord Denman in Hilton v. 
Lord Granville. This case also decides that an agree- 
ment in the form of a covenant by the grantee author- 
izing the grantor to let down the surface will, if neces- 
sary, be read as a grant of the right to do acts destruc- 
tive of the surface, and affects not ouly the parties to 
the deed but all their successors in title. 

“The case of The Caledonian Railway Company v. 
Sprot, 2 Macq. 449, is one always cited in support of 
the surface-owner. By the deed in that case the lands 
were granted to the company excepting the mines, the 
grantor reserving also ‘liberty to search for, work, win, 
and carry away the same,’ etc. It was decided that 
the question turned entirely on the deed; that divers 
acts of parliament which were referred to did not alter 
the relations established by the deed; and as in the 
deed there was not a word to be found showing that 
the parties contemplated the surface being let down, 
there was nothing to rebut the already well-estab- 
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lished presumption that the grantor must leave suffi- 
cient minerals to support it. The important part of 
the case is that, as the surface was granted for the 
purpose of being used in a particular way, the amount 
of support must be such as to enable the grantee to use 
it in that way. 

“In The Duke of Buccleuch v. Wakefield, there were 
reserved to the mine-owner powers for entering upon 
the surface and executing works there and working 
the mines; and after in great detail setting out these 
powers, the clause authorized him ‘to do all further 
and other acts and things whatever for getting the 
said mines, minerals and quarries, and carrying on 
the works thereof,’ yet making reasonable compen- 
sation for damages done by such works as afvresaid 
to the person or persons sustaining the damage; and 
the House of Lords unanimously held that the mine- 
owner might work so as to let down the surface, pay- 
ing compensation. 

“The Lord Chancellor (Hatherley) appears to have 
argued that as the mine-owner might, under the 
large powers reserved to him, entirely destroy the 
surface by works done on the surface, there was no 
reason for presuming that he might not destroy it by 
undermining, as in any case full compensation was to 
be paid. 

‘Lord Chelmsford considered that the detailed 
powers so fully covered every thing that could be done 
on the surface that the general words enabling the 
mine-owner ‘to do all other acts,’ etc., must refer to 
underground works damaging the surface. 

** Although the question in this case arose upon an 
act of parliament and not a deed, yet the position of 
the parties appears to be the same as if it were a deed 
granting the surface and reserving the mines in the 
terms of the act. 

** All their lordships gave considerable weight to the 
fact that there was a compensation clause. 

*In the Scotch case of Buchanan v. Andrew, L. R., 2 
Se. App. 2386, land underneath which mines were 
being worked was leased for the purpose of building, 
excepting all the coals, etc., and such other matters as 
might be necessary for the working thereof, and that 
free of all or any damage which might be occasioned 
thereby to the lessee; and the lease contained another 
stipulation that the lessor should not be liable for any 
damage that might arise to the surface or the build- 
ings that might be erected thereon from working and 
carrying away the minerals underneath. The lessee, 
who had bound himself to build on the land, con- 
tended that the lessor was not entitled to work the 
mines so as to destroy the house; that ‘the proper 
working of the coal’ must be construed with reference 
to the primary object of the lease, viz.: the building 
of the house. The House of Lords, however, decided 
to the contrary; Lord Chelmsford remarking, that the 
arguments for the lessee ‘ assumed the impossibility of 
any person entering into a contract which is taken for 
granted is a highly important one, thereby resorting 
to conjecture instead of resting upon construction. 
For how can it properly be assumed that there is im- 
prudence in the contract?’ and again: ‘ It is the safest 
and best mode of construction upon all occasions to 
give to words free from ambiguity their plain and or- 
dinary meauing.* 

The latest case is that of Aspden v. Seddon, 44 Law 
J. Rep., N. 8., Chance. 359, where land was granted in 
fee simple at an annual chief rent asa site fora mill 
which the lessee was to build and keep in good repair, 





the deed excepting and reserving to the grantor ‘all’ 
mines, with liberty to ‘search for, get, win, take, cart, 
and carry away the same, and sell or convert to his own 
use the said excepted mines * * * orany of them, or 
any part or parts thereof at pleasure, and to do all 
things necessary for effectuating all or any of the afore- 
said purposes (but without entering upon the surface 
of the said premises, or any part thereof; so that com- 
pensation in money be made * * * for all damage 
that shall be done to the erections on the said plot by 
the exercise of any of the excepted liberties or in con- 
sequence thereof).’ The lords justices, in affirming the 
judgment of the master of the rolls, said, that if the 
deed had stopped short of the passage which we have 
inclosed in the parenthesis, they would have been 
bound by the authorities to hold that the preceding 
powers would not be sufficient to take away the mill 
owner’s right to support; but that, with the addition 
of the words in our parenthesis, the plain meaning of 
the whole reservation was that the mine-owner was 
to-be at liberty to remove the whole or any part of the 
minerals at his pleasure. Works on the surface be- 
ing expressly prohibited, the only damage that could 
accrue under the powers must be from undermin- 
ing, and no such distinction could be drawn or was 
suggested between accidental and intentional dam- 
age. Damage for which compensation was agreed 
to be given would be damage done rightfully under the 
power. 

‘Here the express words of the deed showed that 
the parties could not have had in view damage by 
works on the surface. Inthe case of Buchanan v. An- 
drew, the mines were in course of working probably 
from adjoining pits; no powers expressly over the 
surface were reserved; so that in that case too the 
only damage that could be expected must have been 
damage by undermining. Their lordships, however, 
seem to have decided the case rather on the generality 
of the terms used in the deed than on these peculiar 
circumstances. 

“In all the cases it is admitted that the intention 
of the parties to the grant must govern the question. 
In the earlier ones the courts, in seeking for what they 
considered to be that intention, gave very great weight 
to the presumption in favor of the grantor, Hilion 
v. Lord Granville even going so far as to say that the 
presumption would override express words. In the 
more modern cases, which are of higher authority, 
more attention is paid to the literal meaning of the 
words used in the document, while the weight given to 
the presumption appears by Buchanan v. Andrew to 
be reduced to aminimum. Harris v. Ryding, never- 
theless, is still recognized as a binding authority on 
both points; although it seems to us doubtful whether, 
if it had to be decided for the first time at the present 
day by the House of Lords or the lords justices, the re- 
sult would be the same. The result of the cases appears 
to us to be that if it can be clearly inferred either from 
any words in the deed, or from the manner of work- 
ing the mine, or any other circumstances existing ut 
the date of the deed, that the parties contemplated 
damage occurring from underground operations in the 
regular course of mining, then the presumption in 
favor of the grantee will be rebutted, and the large 
expressions, ‘all the mines,’ ‘every part,’ etc., used in 
the reservation will not be cut down; nor will the 
mine-owner be restrained from working so as to 
destroy the surface and buildings thereon, even al- 
though there be no compeusation clause. 
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reserving the surface, if the presumption, which as we 
see operates in the other class of cases to cut down 
general expressions contained in the reservation, be, as 
some hold, a general presumption in favor of the sur- 
face-owner as such, it ought to have a similar opera- 
tion in this class and control the words of the grant; 
if, on the other hand, it be a mere presumption arising 
from the rule of construction in favor of the grantee, 
it will now have no operation whatever. We have not 
space to discuss the cases which have arisen on grants 
of mines. No doubt, in many if not most of them, 
the presumption will be found treated as in favor of 
the surface-owner as such. It is so in Smith v. Darby, 
42 Law J. Rep., N.S., Q. B. 140; but Laden v. Jeffeock, 
2 Law J. Rep., N. 8., Exch. 39, decided within a fort- 
night afterward, seems to us to take a different view, 
and to hold that, at all events, in the case of mining 
leases, there is no presumption to restrain the lessee 
from destroying the surface.” 


> 
EFFECT OF INSANITY ON CONTRACTS. 


SUPREME COURT OF PENNSYLVANIA. 


LANCASTER Co. NATIONAL BANK Vv. MOORE. 
Contract — Promissory note — Lunacy — Inquisition, 
traverse of — Notice — Evidence. 

Defendant made a note, which was discounted by the plain- 
tiff bank, and credited to the payee. Subsequently the 
defendant was found, by inquisition, to have been in- 
sane, without lucid intervals, at the time the note was 

mall oveeing the judgment of the court below), that, in 
the absence of any evidence of fraud or notice, the 
plaintiffs were entitled to recover. 

Queere, as to effect of lix pendens upon a contract made dur- 
ing proceedings in lunacy, or after inquisition found. 
RROR to the Common Pleas of Lancaster county. 

4 This was an action of assumpsit upon a promissory 
note, brought by the plaintiffs in error against the 
defendant Moore. It appeared upon the trial that 
Moore had made the note December 30, 1871, payable 
to the order of Stauffer, and that it had been dis- 
counted the same day by the plaintiff bank. The pro- 
ceeds were passed to the credit of Stauffer, and paid 
out on his check in favor of Moore. The other mate- 
rial facts appear in the opinion of the Supreme Court 
(infra). 

Defendant, having admitted the making of the note, 
offered in evidence the record of proceedings in lunacy 
against Moore in the Court of Common Pleas of Lan- 
caster county, commenced June 5, 1872, in which the 
inquisition found him to have been a lunatic, without 
lucid intervals, for about three years prior thereto. 
Objection and exception for plaintiffs. 

Evidence was also offered of a general report, in the 
neighborhood where Moore resided for years back, 
that he was of unsound mind, and unfit to do business. 
Objection and exception. 

The plaintiff presented the following point: ‘* That 
the contract in this case, on the part of the bank, hay- 
ing been executed, and there having been no notice to 
the bank of the alleged Junacy, and no fraud alleged, 
the verdict must be for the plaintiff.” 

The court (Livingston, P. J.) answered this point as 
follows: “If the jury find from all the evidence that 
Moore, at the time he signed this note in the bank, 
was of unsound mind, a lunatic, having no lucid inter- 
vals, the bank cannot recover in this action, notwith- 
standing it had received no notice of his lunacy, the 


“With regard to cases where the mines are granted 





contract not having been proved to be for necessaries. 
If he were of sound mind, the verdict should be for the 
plaintiff.” Exception. 

The court charged the jury as follows: ‘* * * * The 
main question, therefore, for your consideration and 
decision in this case is, was Moore, the defendant. a 
lunatic, without lucid intervals, at the time he signed 
the note in suit; or was he of sound mind, and 
competent to conduct his property and affairs with 
safety to himself and others?’’ Exception. 

Verdict and judgment for the defendant. The plain- 
tiff then took this writ, and assigned for error, inter 
alia, the admission of the evidence objected to, and 
the answers of the court to the point and portion of 
the charge above quoted. 

Nauman and Samuel HW. Reynolds, for plaintiffs in 
error. Insanity is no defense to an executed contract 
made by a person apparently of sound mind, without 
fraud or knowledge of the insanity on the part of the 
other contracting party. Fletcher v. Peck, 6 Cranch, 136; 
Smith on Cont. *107, 229; Byles on Bills, *47; Molton 
v. Camroux, 4 Exch. 19; Niell v. Morley, 9 Ves. Jr. 478; 
Baater v. Portsmouth, 2 C. & P. 178; Cook v. Parker, 4 
Phila. 265; Osmond v. Filzroy, 3 P. Wms. 130; Dane v. 
Kirkwall, 8 C. & P. 679; Sentance yv. Poole, id. 1; Pars. 
on Cont. 3885; La Rue v. Gilkyson, 4 Barr, 375; Beals 
v. See, 10 id. 56; Nace v. Boyer, 6 Casey, 99; State 
Bank v. McCoy, 19 P. F. Smith, 204. 

It is sufficient to show that the defendant, at the 
time of making the contract, knew and understood the 
nature of the transaction, and was aware of its legal 
effect, and was fairly dealt with. Noel v. Karper, 3 
P. F. Smith, 97. An inquisition of lunacy is only 
prima facie evidence of insanity where not traversed. 
When traversed by one creditor, it is not evidence 
against another creditor of the fact of lunacy during a 
period prior to the issuing of the commission, but in- 
cluded in the finding. 

Hearsay evidence is incompetent to establish any 
specific fact, and the reports in the neighborhood are 
inadmissible to establish insanity, unless notice of 
them be shown in the bank. 1Greenl. on Ev., §99; 
Wright v. Tatham, 1 Ad. & El. 313; 8. C., 7 id. 313; 
8S. C., 4 Bing. N. C. 489. 

Franklin and North, contra. The test of liability 
is whether the contract was for necessaries. Desil- 
ver’s Estate, 5 Rawle, 111; Rogers v. Walker, 6 Barr» 
371; Seaver v. Phelps, 11 Pick. 306; Fitzgerald v. 
Reed, 9 Sm. & Marsh. (Miss.) 94; Noel v. Karper, 
supra; Clark vy. Cauldwell, 5 Watts, 189; Imhoff 
v. Witmer’s Admr., 7 Casey, 243; Pothier on Oblig., 
p. 1, ch. 1, $1, arts. 1-4; 3 Bac. Abr. 539; Yates v. 
Boen, 2 Strange, 1104; Clewes v. Brooker, id. 1101; 
Gore v. Gibson, 13 Mees. & Wels. 623; Pearl v. Mc- 
Dowell, 3 J. J. Marsh. (Ky.) 659; Mete. on Cont. 77. 
The law, as laid down by the court, is in strict accord- 
ance with the authorities. McElroy’s Case, 6 W. & S. 
451; Commonwealth v. Schneider, 9 P. F. Smith, 328. 
An inquisition is prima facie evidence of insanity for 
the period covered by the finding. Gangwere’s Estate, 
2 Harr. 417; Hutchinson v. Sandt, 4 Rawle, 234; Willis 
v. Willis, 2 Jones, 159; McGinnis v. Commonwealth, 24 
P. F. Smith, 245. Evidence of common report is ad- 
missible to prove insanity. Rogers v. Walker, 6 Barr, 
371. 

Paxon, J. The law is well settled that persons who 
are not sui juris, and have no general capacity to con- 
tract debts, are nevertheless liable for their torts, and 
may bind themselves for necessaries. Such rule rests 
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upon principles of sound public policy. To deny the 
latter branch of the proposition might, in some in- 
stances, deprive persons laboring under such disabil- 
ities of the means of subsistence. In La Rue v. 
Gilkyson, 4 Barr, 375, it was held that the executor of 
a lunatic was liable for necessaries furnished to his 
testator, while non compos mentis, and before the ap- 
pointment of a committee. In this case, the articles 
furnished came within the most rigid rule as applied 
to necessaries, such as board, washing, etc. But Chief 
Justice Gibson, who delivered the opinion of the court, 
cited approvingly Baxter v. Portsmouth, 2 C. & P. 178; 
12 C. L. R. 79, in which it was held that the word 
“ necessaries’ (furnished to a lunatic) ‘is not to be 
restricted to articles of the first necessity; but that it 
includes every thing proper for a person’s condition, 
and that to hire carriages for a nobleman, who, though 
actually insane, voted in Parliament, and went about 
as other men do, carried with it no mark of imposi- 
tion.”” And it was also strongly intimated that such a 
man would even be liable for merchandise innocently 
furnished to his order under such circumstances. It 
is true the latter point was not before the court, and 
the expression referred to is but dictum, but the mere 
diclum of so eminent a jurist as the late Chief Justice 
tibson is entitled to respect. La Rue v. Gilkyson was 
followed by Beuls v. See, 10 Barr. 56, in which it was 
held that an executed contract by a merchant for the 
purchase of goods, before the day from which the in- 
quisition found him to have been non compos, could 
not be avoided by proof of insanity at the time of the 
purchase, unless there bad been a fraud committed on 
him by the vendor, or he had knowledge of his condi- 
tion. There was proof in the case cited that the goods 
purchased were unsuited to the object for which they 
were purchased; that the price agreed upon far ex- 
ceeded their market value, and that plaintiff had ten- 
dered them back to the defendants, who declined 
receiving them, whereupon they were sold at auction 
after notice. Says Gibson, C..J.: ‘“‘Should he have 
made a wild and unthrifty purchase from a stranger 
unapprised of his infirmity, who is to bear the loss 
incurred by one of the parties to it?) Not the vendor, 
who did nothing that any other man would not have 
done. Asan insane man is civilly liable for his torts, 
he is liable to bear the consequences of bis infirmity, 
as he is liable to bear his misfortunes on the principle 
that when a loss is to be borne by one of two innocent 
persons, it shall be borne by him, who occasioned it. 
A merchant, like any other man, may be mad without 
showing it, and when such a man goes into the market, 
makes strange purchases, and anticipates extravagant 
profits, what are those who deal with him to think? 
To treat him as amadman would exclude every spec- 
tator from the transactions of commerce.” 

It will be observed in this case that the goods were 
purchased two days prior to the day from which the 
inquest found the purchaser insane. and the trans- 
action was not therefore covered by the finding. But 
the court do not rest their decision upon this ground, 
but treat it as the purchase of an insane man— insane 
at the time of the purchase. Such was evidently the 
view taken of the case in Nace v. Boyer, 6 Casey, 99, 
in which the late Chief Justice Woodward says: “In 
Beals v. See, 10 Barr, 56, this court held that an executed 
contract by a merchant for the purchase of goods could 
not be avoided by proof of insanity at the time of the 
purchase, unless a fraud was committed on him by the 
vendor, or he had knowledge of his condition.’’ The 





principles decided in La Rue v. Gilkyson and Beals v. 
See are recognized in State Bank v. McCoy, 19 P. F. 
Smith, 204. 

We will apply these rules to the facts of this case. 
George H. Moore, the defendant and alleged lunatic, 
resided in Lancaster county, about six miles from the 
city of Lancaster, where the plaintiff's corporation is 
located. He wasa man of some property, was about 
fifty-four years of age, and, to some extent at least, 
had managed his own pecuniary affairs. There was 
not a scintilla of proof that the bank had any know!l- 
edge of his mental imbecility. On December 30, 1871, 
he called at the plaintiffs bank in company with B. M. 
Stauffer, a resident of Mt. Joy, Lancaster county, for 
the purpose of obtaining a discount, when two notes 
were drawn up, one for $225 and the other for $775, 
signed by the said George H. Moore, to the order of 
Stauffer, and by him indorsed. The notes were both 
discounted, and the money placed to the credit of 
Moore, and checked out by him. There is no allega- 
tion that the money thus obtained was used improvi- 
dently; in fact the evidence tends to show that it was 
applied to the payment of his debts. Nor was there 
any thing in his manner or conversation to put the 
officers of the bank on their guard as to his mental 
condition. On June 5, 1872, a petition de lunatico 
inquirendo was presented against George H. Moore, 
and after the usual proceedings an inquisition was 
returned on August 19, 1872, finding that the said 
Moore was a lunatic, and had been so for about three 
years last past, and had no lucid intervals. This in- 
quisition was traversed on October 25, 1872, by John 
M. Hershey, acreditor. Said traverse was pending at 
the time of the trial in the court below. In Beals v. 
See, as before observed, the day when the goods were 
sold was not covered by the finding of the inquest; 
here the inquisition shows Moore to have been a lunatic 
at the time the note was made and discounted by the 
bank. The record of the proceedings in lunacy was 
admitted in evidence at the trial in the court below, 
and was undoubtedly prima facie evidence of Moore's 
insanity. But weare unable to see how this affects 
the case. Beuls v. See was decided upon the express 
ground that the merchant was liable, notwithstanding 
his insanity, upon an executed parol contract, in the 
absence of fraud in the transaction, and of knowledge 
on the part of the vendor of his insanity. The most 
that the inquisition amounted to was to establisha 
prima facie case of insanity when the contract was 
made. But the broad principle decided in Beals v. See 
was, that the insanity, when established, was not 
under the circumstances a defense. 

The soundness of this rule is too apparent to need 
any extended vindication. Insanity is one of the 
most mysterious diseases to which humanity is subject. 
It assumes such varied forms and produces such oppo- 
site effects as frequently to baffle the ripest professional 
skill and the keenest observation. In some instances 
it affects the mind only in its relation to, or connection 
with, a particular subject; leaving it sound and rea- 
sonable upon all other subjects. Many insane persons 
will drive as thrifty a bargain as the keenest business 
man, without betraying in manner or conversation the 
faintest trace of mental derangement. It would be 
an unreasonable and unjust rule that such persons 
should be allowed to obtain the property of inno- 
cent parties, and retain both the property and its price. 
Here, the bank in good faith loaned the defendant the 
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money on his note; the contract was executed so far 
as the consideration is concerned, and it would be alike 
derogatory to sound law and good morals that he 
should be allowed to retain it to swell the corpus of his 
estate. 

It will be seen that the fact that the bank had no 
notice of the defendant’s insanity is an important ele- 
ment in the case. The proceedings in lunacy were 
not commenced until after the note was discounted, 
and the plaintiffs were not even affected with con- 
structive notice. We limit our decision in this case to 
its own facts, and do not decide the case of a contract 
made during proceedings in lunacy, or after inquisition 
found. We leave the effect of lis pendens in sucha 
case until the point is raised. Nor does this decision 
apply to conveyances of land or other instruments 
under seal. 

From what has been said, it will be seen that the 
learned judge erred in his answer to the plaintiff's first 
point. Said point should have been affirmed in the 
terms in which it was presented. 

There was also error in that portion of his charge 
referred to in the seventh assignment of error. The 
jury should have been instructed that if there were no 
fraud in the transaction, and the bank had no notice 
of the defendant's insanity, the verdict should be for 
the plaintiff. 

There was also error in the admission of the evidence 
referred to in the third assignment. It is true its 
admission would seem to be sustained by the dictum 
in Rogers v. Walker, 6 Barr, 375, but the point did not 
arise in that case, and the remark referred to was evi- 
dently used by way of illustration. We are unable to 
see how the neighborhood reports of Moore’s insanity 
could possibly have been legitimate evidence in this 
case. If offered to affect the bank with notice of his 
insanity, it was not competent, for the reason that the 
reports were not brought home to the bank. If offered 
to prove the distinct fact of Moore’s insanity, it was 
clearly inadmissible. It was at best mere hearsay, and 
no amount of such evidence could legally establish such 
fact. 

Judgment reversed, and a venire facias de novo 
awarded.— [Weekly Notes of Cases. 

—_———___—___— 
THE NEW COURTS OF EGYPT AND THE 
FRENCH COURTS. 
HE Hon. George 8. Batcheller, of Saratoga Springs, 
who was recently appointed a judge of the Supreme 
Court of Egypt, writes the following letter to a friend 
from Paris, whither he returned after being invested 
with his office: 

1 presume some idea of the character of the Egyp- 
tian tribunals will be interesting to you, and I will 
state briefly the functions of the court, as now appears 
from a closer inspection and knowledge. 

There are three circuits, consisting of seven judges 
each, four foreign and three natives. I shall be as- 
signed, probably, to the circuit at Cairo. The judges 
try all causes, as a jury sitting on the law and evi- 
dence, between natives and foreigners, and between 
foreigners of different nationalities, and as all the im- 
portant business of Egypt is conducted directly or 
indirectly with foreigners, the jurisdiction covers al- 
most every thing. There are men in business in Alex- 
andria and Cairo who have been there thirty years, 
and yet they are foreigners, and so are their children; 
in fact, all but Turks and Mahomedans generally (which 
include Arabs and Assyrians) are foreiguers. Juries 





are called only in cases of the higher grade of crimes. 
The laws of Egypt are all embraced in the ‘Code 
Egypien,’ which is modeled on the plan of the Code 
Napoleon, and is derived generally from the Roman 
civil law. This Code is published in three different 
languages: French, Italian and Arabic, and has the 
following titles. I give them in French: ‘* Code Civil;’ 
‘Code de Commerce;’ ‘Code de Commerce Mari- 
time;’ ‘Code de Procedure, Civil and Commercial ;* 
*Code Penal;’ ‘Code d'Instruction Criminale.’ The 
different parts are comprised in one volume of 580 
pages, and while I find much that is familiar in our 
own laws, there are many new and to me novel prin- 
ciples and rules laid down for the government of the 
affairs of business and the guidance of courts in the 
administration of the rules. It is permitted, however, 
in all cases where the Code is doubtful or insufficient, 
to apply the rules of ‘natural right and equity.’ I 
find that the judges are generally men of learning and 
experience, while one or two are quite distinguished 
as jurists at home. So you will see that I have to 
work with an earnestness to keep up my end; and 
could you see me polling this Code and cramming in 
the idioms and intricacies of the French language 
now, you would surely regard me for once a marvel of 
industry. I study continuously from 9 o'clock to 12 
o’clock with a French professor, who is well posted in 
the laws of France, and in the afternoon I generally 
attend the courts, where I learn many things and wit- 
ness much that is novel and amusing, as well as in- 
structive. The mode of conducting trials here is so 
different from our own, especialy in criminal cases, 
that at the risk of your knowing it all before hand and 
therefore boring you exceedingly, I will attempt to 
describe a trial in the Court of Assizes, which is like 
our Oyer and Terminer. The criminal was indicted 
for burglary. There are three judges in scarlet robes 
and caps trimmed with gold lace, the procureur-gen- 
eral (attorney-general) being robed in like manner and 
sitting on the bench at the left of the judges. The 
attorneys wear black robes and caps like the judges, 
without gold. The criminal is arraigned and the in- 
dictment read by the clerk. The jury sit on benches 
not unlike our own. After the reading of the indict- 
ment, the attorney-general makes a short speech to 
the jury, and the counsel for the prisoner follows. 
Then the novelty begins. The attorney-general sits 
quietly by, and so does the counsel for the accused, 
while the presiding judge examines the witnesses. 
Commencing with the prisoner himself, he puts him 
through a fire, sharp and severe, debating points with 
him and commenting on his statements as he rattles 
along. Then the witnesses are brought in, and after 
being asked a few preliminary questions by the judge, 
he tells them to make their statements to the jury; 
here the judge often breaks in, and so does the pris- 
oner, but seldom the attoruey-general or the counsel. 
The prisoner often gets up a sharp discussion with the 
judge, and often addresses the jury, and occasionally 
judge, jury and attorneys all talk, keeping up a ran- 
ning fire for some time. And thus the evidence is 
taken. At the close the attorney-general sums up to 
the jury first, and is followed by the counsel for the 
prisoner, and then the judge sums up usually against 
the accused in his charge to the jury. In short, the 
judge acts as prosecuting attorney, counsel and judge, 
and makes himself generally felt in the case in all its 
phases. The other two judges sit by, solemn as justices 
of sessions. 
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The Court of Appeals is a dignified body, and ad- 
vocates address the judges much as at home. The 
commercial courts and courts of reconciliation in 
mercantile matters are very interesting, and are con- 
ducted with great dignity by both attorneys and 
judges. 

I find Egypt a much pleasanter place to live in 
than I had anticipated. Most of the city of Alexan- 
dria is really European in all its features, except the 
wonderful exhibition of races, which you see even in 
its streets. Cairo is more oriental in its character, 
but has an European department or quarter, which is 
in many respects like a city in Italy or the south of 
France. It was warm there, but by no means un- 


bearable. 
——_ + 


FELONY BY CARRIERS’ SERVANTS. 


\ 7E propose to call the attention of our readers to 

some very recent cases on the liability of carriers 
for loss caused by their servants’ felony. One of these 
(Gogarty v. @. 8S. & W. Ry. Co., 9 Irish L. T. R. 99) 
was decided in this country in the Court of Exchequer 
Chamber, while the others (M’ Queen v. Great Western 
Railway Co., 44 L. J. Q. B. 130, and Drayson v. Horne, 
32 L. T. N.S. 691) were decided by the English Court 
of Queen’s Bench. The authority of the two cases 
firstly mentioned may, we presume, be taken as de- 
cisive on a point of considerable interest, both to rail- 
way companies and to the general public; but we 
think we are justified, when we see how much the 
highest legal authorities differed in deciding them, in 
calling the attention of our readers to the difficulty in 
which a court finds itself when it interferes with the 
verdict of a jury on a point of evidence, and attempts 
to perform the almost impossible task of drawing a 
hard and fast line as to what evidence should and what 
should not be decisive in a question of the description 
there involved. If refinements of this character are to 
become part of our system, we shall soon find ourselves 
struggling vainly with the inextricable meshes in which 
many Continental tribunals find themselves involved, 
having once laid down hard and fast rules as to the 
quality of evidence requisite in particular cases; and, 
though we had thought that such doctrines were totally 
foreign to our system, we believe that, if our readers 
will follow us in a short résumé of the facts and judg- 
ments in the two cases we have firstly alluded to, they 
will find that our apprehensions are by no means 
groundless. The facts in the case of M’ Queen v. Great 
Western Railway Company were shortly as follows: 
A picture-dealer delivered certain drawings, valued at 
£365, at Cardiff, to the servants of the defendants, to 
be conveyed to London. The packages, labeled 
‘valuable pictures,’ were placed on a truck of the 
defendants, which, about 12 o'clock noon, was shunted 
into an open yard, where it remained till 8.20 P. mM. 
The yard into which the truck was shunted was sur- 
rounded by a fence, but the fence was of such a nature 
that any one could have got over it; and the public 
appear to have had access to the fence, and over it into 
the yard. When the truck arrived in London the 
drawings were gone. Had the value of the pictures 
been declared, it would have been requisite for the 
owner to have paid twelve guineas, but that course 
had not been adopted by him. It was contended for 





the plaintiff, that, although the value had not been 
declared, he was entitled to recover, as the drawings 
had been stolen by the defendants’ servants at Cardiff. 





No witnesses were called for the defendants. The 
learned judge left the case to the jury, who returned a 
verdict for the plaintiff. The defendants then applied 
to the court for a rule for a nonsuit. The plaintiff 
relied greatly on a dictum of Pigott, B., in Vaughton v. 
London & N. W. Railway Co., L. R., 9 Ex. 93, where 
he observes: ‘‘In the present case I think the evidence 
given was more consistent with the guilt of the defend- 
ants’ servants than with that of any person not in their 
employment, for the defendants’ servants had greater 
opportunities than others. That being so, there was a 
case for the jury, the onus of answering which was 
on the defendants. They might have answered it by 
calling the servants toward whom suspicion was di- 
rected, but they determined not to call witnesses; 
they preferred to leave the matter unexplained.” This 
view of Mr. Baron Pigott, which expresses shortly 
our views in felicitous terms, was not coincided in in 
MeQueen’s case. Chief Justice Cockburn declined to 
differ positively with the doctrine laid down in 
Vaughton’s case, that it is not necessary to show, in 
order to make out a replication of a felonious act on 
the part of the carriers’ servants, that the taking was 
by any particular servant or servants, but that it is 
enough if there is proof to satisfy the jury that the 
taking was by some one who was more or less one of 
the company’s servants, without specifying particu- 
larly which of them. The chief justice lays down his 
view of the law as follows: *‘ The question of proba- 
bility or improbability can only be considered as an 
ingredient or element in the consideration of the 
general case. But it always pre-supposes that a 
prima facie case has been established. I think a ver- 
dict for the plaintiff would be unsatisfactory which 
rested on no better evidence than that produced in 
thiscase. It really comes to this, and no mors than 
this, that there is a greater degree of probability that 
the defendants’ servants took the drawings, by reason 
of their greater facility of access and opportunity of 
stealing, than that a stranger took them; it is merely 
a question between the railway company’s servants 
and any one else, and there is nothing whatever to 
point to the railway company’s servants particularly, 
except facility of access.’’ The rest of the court con- 
curred in the view taken by Chief Justice Cockburn, 
aud decided in favor of the defendants. The court 
apparently endeavored to explain away the dictum of 
Mr. Baron Pigott in Vaughton’s case, which we have 
given above, but, in our opinion, that dictum is not 
susceptible of any such refinement, and will only bear 
oue broad interpretation, viz.: that if there were more 
opportunity for the defendants’ servants to steal the 
goods than any other person, the whole question should 
be left to the jury, and that it is not for the court to 
lay down general canons as to the necessity for the 
preliminary establishment of a prima fucie case, and 
that they should in no way hamper the action of the 
jury, where there is a greater probability of the com- 
pany’s servants being guilty than any other person. 
The Irish case to which we alluded above, Gogarty 
v. The Great S. and W. Railway Company, 9 Ir. L. 
T. R. 99, must be so fresh in the memory of our readers 
that it will not be necessary to refer to its facts at any 
great length. The action was brought against the de- 
fendants for the loss of a box containing jewelry, the 
value of which had not been declared, and which was 
placed in the defendants’ train, to be conveyed to 
Mullingar (a station not on the defendants’ line), via 
Tullamore. On the arrival of the train at Portarling- 
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ton, the box was seen being carried across the line to 
the Tullamore train by one of the company’s servants, 
and could not be found when the train arrived at Tul 
lamore. At the trial the company produced only two, 
out of a numerous staff of servants, who denied that 
they had abstracted the box. The Court of Common 
Pleas held that there was sufficient evidence to justify 
the jury in finding that a felony had been committed. 
But on appeal to the Exchequer Chamber, this decis- 
ion was reversed by a majority of one. Dowse, B., 
observed: “If we affirm this judgment of the Court 
of Common Pleas, we will practically repeal the stat- 
ute. Every loss unaccounted for will be madea felony, 
and, by applying Vaughton v. London and Northwestern 
Railway Cc., a felony by the servants of the company. 
I cannot join in creating an artificial felony —one 
which would be the creation of the judicial mind as 
much as John Doe and Richard Roe."’ The majority 
of the court coincided in this view, and we refer our 
readers to the report for a very full and very able de- 
fense of this view of the law, which will be found con- 
tained in the judgments of the learned judges who 
formed the majority. The opposite view is stated in 
a most lucid manner in the judgment of the chief 
baron. First addressing himself to the evidence as to 
afelony having been committed, he remarks: “ The 
fact that a label was attached to the box with the 
name and address is evidence from whicha jury might 
infer that its loss, accompanied by the absence of any 
tidings of it for many months, was not reasonably 
consistent with accident; and if not thus consistent, 
I see nothing to prevent the jury from inferring that 
it had been feloniously dealt with.’’ As to the point 
of the company’s servants being the guilty parties, he 
says: ‘‘In my opinion, it was competent for the jury 
to draw the inference that the company’s arrange- 
ments at Portarlington were such, that a box being 
carried by a porter charged with that duty from one 
train to another could not have been stolen without 
the connivance of some servant of the company in the 
theft.”’ Looking at the whole case, we must, though 
with the greatest respect for the opinions of the learned 
judges who formed the majority, express our opinion 
that the decision of the Court of Exchequer Chamber, 
differing as it did from the opinion of the majority of 
the judges on the Irish bench, went too far in limiting 
the just province of a jury in drawing inferences from 
facts, and in attempting to lay down a fixed standard 
of evidence, up to which every case must come, before 
a jury may draw an inference of felony by the com- 
pany’s servants. At the same time, of course, no one 
can deny that, ina total absence of evidence on such 
a point, the court would be justified in forbidding the 
jury to come to such a verdict. But, where there was 
evidence on the point, we cannot see why the jury 
should be forbidden to exercise their right of draw- 
ing inferences from facts. Dealing with the question 
merely from a legal point of view, we should, of course, 
not allow ourselves to be affected by the mysterious 
hints alluded to by Baron Dowse as to the ultimate 
fate of the box there in question; but it may be of 
some interest to mention, as we are enabled to do on 
reliable authority, that the box was ultimately recov- 
ered, and its contents restored to the owner, and that 
the case was, in consequence, settled. 

1n Drayson v. Horne, the case lastly above referred 
to, it appeared that the plaintiffs had delivered a small 
box, containing jewels and gold ornaments, to the 
defendants for carriage, without any declaration of its 








contents or intimation of their value. The articles 
were stolen by the defendants’ servants whilst in their 
charge. The plaintiffs had been aware of a notice 
affixed to the defendants’ receiving-house, and were 
content to risk the provisions of the carriers’ act. It 
appeared that this notice expressly referred to the 
carriers’ act, and adopted the words of the first sec- 
tion; it contained the usual increased charges for in- 
surance of the articles mentioned, and also a reference 
to the carriage of horses and cattle under other acts. 
There was, however, no mention in it of the exception 
as to loss arising by the felonious acts of servants, 
provided by the 8th section of the carriers’ act. I[t 
was contended for the defendants, that the con- 
tract was declared by the notice, and that as that ex- 
emption was not expressed, the defendants were not 
liable. The court, however, held that the notice 
merely incorporated the carriers’ act in the contracts 
of carriage made by the defendants, and did not create 
a special immunity from loss arising from their ser- 
vants’ felonious acts; and that while there was noth- 
ing to prevent such a special contract being made (it 
appearing to be assumed that such would be reasona- 
ble), yet that. even if the notice created such a special 
contract beyond the scope of the carriers’ act, it would 
be necessary to show plaintiffs’ express consent to its 
terms before the claim to recover the value of the 
articles stolen could be barred.— Irish Law Times. 
_-eo 


RECENT ENGLISH DECISIONS. 
CARRIER. 





Railway company: common carriers: negligence: 
estoppel.—The plaintiff bought goods which were to 
be consigned to him at Liverpool from St. Helen’s by 
the defendants’ railway. On the 7th of July, 1873, the 
plaintiff received advice-notes from the defendants, 
informing him that three parcels of goods had been re- 
ceived by them for his account, and that they held 
them subject to his order and to the payment of 
rent and charges. The plaintiff immediately instructed 
his broker to sell the whole. Early in August the 
plaintiff received invoices of the three parcels from 
his vendors, and paid for the whole by an acceptance 
which was duly honored. The goods were sold on the 
2ist of August, and the rent and charges on the three 
parcels were paid to the defendants by the broker; but 
it turned out that trro parcels only had heen delivered 
to the defendants (the third still remaining on the 
premises of the vendors), and the plaintiff was obliged 
to pay to his vendees 5l. 4s. ld., the difference between 
the price at which they had bought the third parcel 
and what they had to pay for other goods. The de- 
fendants’ servants were aware on the 9th of July that 
they had never received the third parcel, but no notice 
of the mistake was given to the plaintiff until the 1st 
of September, after the goods had been re-sold and 
the charges paid. Held, in a special action for non- 
delivery of the third parcel, with a count in trover, 
that the defendants were not estopped from showing 
that the goods had never reached their hands; and 
consequently could neither be liable in trover nor for 
breach of contract in not delivering the goods. Ordi- 
nary definitions of estoppel in pais. Carr v. The Lon- 
don and Northwestern Ruilway Co., L. R., 10 C. P. 307, 

DAMAGES. 

Contract to deliver goods to commence by the 15th of 
February and to be completed by the 15th of May : meas- 
ure of damages.— The defendants entered into the fol- 
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lowing contract: ‘Sold to the plaintiff 5,000 tons of 
iron rails at 111. 5s. per ton, delivered f. 0. b., New- 
port, the delivery to commence by the 15th of Janu- 
ary, and to be completed by the 15th of May. In the 
event of the defendants exceeding the time of deliv- 
ery they shall pay by way of fine 7s. 6d. per ton per 
week. In the event of ships not being ready within 
fourteen days, notice being given, then payment to be 
made against wharf warrants for each 500 tons stacked 
and being to buyer’s order.’’ The defendants made 
default in the delivery of the iron, which was delivered 
during the months of May, June, July, August, and 
completed in September. Held, that the fine to be 
paid for delay in delivery ought to be calculated from 
the time at which the contract was to be completed, 
viz.: the 15th of May. Bergheim v. Bluenavon lron 
Company, L. R., 10 Q. B. 319. 
FIXTURES. 

Landlord and tenant: trustee in liquidation.—A 
lessee of business premises having become insolvent, 
the trustee in liqu dation put up the fixtures for sale 
by auction, under conditions which required them to 
be “cleared ’’ by the purchaser in two days from the 
sale. The plaintiff bought the fixtures; but, with the 
knowledge of the trustee, allowed them to remain on 
the premises whilst he was treating with the landlord 
fora new lease. This negotiation fell through, and the 
trustee surrendered the premises to the landlord, who 
re-let them, the fixtures still remaining affixed. About 
a fortnight afterward the plaintiff, learning of the sur- 
render, applied to the landlord for the fixtures. In an 
interpleader issue between the plaintiff aud a person 
claiming title through the new tenant: Leld, that the 
plaintiff had not lost his right by delay or laches, and 
that he was entitled to the fixtures. Saint v. Pilley, 
L. R., 1 Ex. 137. 

GOODWILL. 

Construction of proviso in lease of a public-house.— 
In August, 1845, the defendant's testatrix granted to 
the plaintiff a lease of a public-house in London Road, 
Liverpool, for fourteen years, at a rent of 70l. per an- 
num, the latter paying 3001. for the goodwill; and, 
before the expiration of that lease, viz.: in March, 
1858, she granted hima further lease for fourteen years 
at arent of 801. perannum. Each of these leases con- 
tained the following proviso: ** Provided also, and it 
is agreed and declared that, at the expiration or other 
sooner determination of the term hereby granted, all 
such sum and sums of money as shall or can be pro- 
cured for the goodwill of the business of a licensed 
victualler in respect of the premises from an in- 
coming tenant, shall be received by and belong to 
the lessee, his executors,’’ etc. The second lease being 
about to expire, negotiations took place between the 
plaintiff and the defendant for a renewal, but they 
failed to come to terms; and the defendant, with no- 
tice of the plaintiff's claim under the above proviso, 
granted a lease of the premises to a new tenant for a 
term of fourteen years, at arent of 1601. per annum, 
anda premium of 1,300. Upon a case stated for the 
opinion of the court by an arbitrator, to whom it was 
to be referred to assess the amount of damages the 
plaintiff was entitled to recover for the breach (if any) 
of the above proviso, upon the principles to be laid 
down by the court, it was found as a fact that ‘the 
rental of 160/. per annum reserved in the lease granted 
to the new tenant was, without any premium, bonus, 
or other payment whatever, a full and sufficient rental 
for the premises under such a lease, whether intended 





for a licensed victualler’s business or not;’’ and, fur- 
ther, that *‘ the goodwill of the business carried on by 
the plaintiff would, if belonging to the owner of the 
house, have had a very considerable value, and, if such 
owner had in that case been willing to grant a lease 
similar to that granted to the new tenant, a sum ex- 
ceeding 1,3001. would, without difficulty, have been 
obtained for the goodwill.’’ Held, that the proviso 
was broken; and that the arbitrator was to estimate 
the damages the plaintiff was entitled to recover for 
such breach, in the same manner as one accustomed 
to value *“ goodwill’? as between outgoing and incom- 
ing tenant would estimate them, and in so doing was 
not to disregard the increased value of the property in 
the neighborhood generally. Llewellyn v. Rutherford, L. 


R., 10 C, P. 456. 
LANDLORD AND TENANT. 


Fjectment: agreement for lease, construction of : pro- 
viso for re-entry.— By an agreement in writing, but 
not under seal, plaintiff agreed to let and defendant 
to hire on lease for twenty-one years a house, etc., on 
the following terms: The rent to be 55/. per annum; 
the lease to commence from the 27th of March next, 
and to contain an extract of the covenants in the 
original lease which the plaintiff is bound under; that 
the proposed lease shall not be sold, parted with, or 
any portion of the property underlet without the 
consent in writing of the plaintiff. In the original 
lease were six covenants by the lessee, with a pro- 
viso for re-entry on the breach of any of them; but 
there was no covenant not to underlet without the 
consent of the landlord. Defendant entered and paid 
reut, and underlet the premises without the consent 
of plaintiff, who thereupon brought ejectment, and 
was nonsuited. Held, that the nonsuit was right, 
Defendant held as tenant from year to year on such 
of the terms of the agreement as were applicable to 
that tenancy. ‘The agreement incorporated the six 
covenants in the original lease, and the proviso for 
re-entry on the breach of any one of those covenants; 
but the agreement could not be read as applying the 
proviso for re-entry to the new clause as to not under- 
letting; and, on the authority of Shaw v. Coffin, 14C.B., 
N.S., 372, on mere words of agreement a condition could 
not be created. Crawley v. Price, L. R., 10 Q. B. 302. 

NEGLIGENCE. 

Master and servant: licensee: railway company, duty 
of, toward customer assisting railway servants in deliver- 
ing his goods.— The plaintiff sent a heifer (which was 
put into a horse-box) by defendants’ railway to P. sta- 
tion. On the arrival of the train at the station, there 
being only one porter available to shunt the horse-box 
to the siding from which alone the heifer could be de- 
livered to the plaintiff, he was allowed, in order to save 
delay, to assist in shunting the horse-box, and while 
he was so assisting he was run against and injured by 
atrain which was negligently allowed to come out of 
the siding. There was evidence from which the jury 
might find that the plaintiff was assisting in the shunt- 
ing with the assent of the station-master. Jield, that 
the plaintiff was not a mere volunteer assisting the 
defendants’ servants, but was on the defendants’ 
premises with their consent for the purpose of expe- 
diting the delivery of his heifer; and the defendants 
were therefore liable to him for the negligence of their 
servants, according to the principle of Holmes v. North- 
eastern Railway Co., Law Rep., 4 Ex. 254; id. 6 Ex. 
123. Wright v. London ond Northwestern Railway Co., 
L. R., 10 Q. B. 298. 





THE ALBANY LAW JOURNAL. 


191 

















SHIP. 

1. Charterparty: demurrage: clause exempting from 
liubility.— By a charterparty made with the defendant, 
plaintiff’s ship was to proceed to W., and there load a 
cargo “in the customary manner,’’ and proceed to R. 
and deliver, ‘‘ the cargo to be discharged in ten work- 
ing days (weather permitting), commencing, etc. De- 
murrage at 2/. per 100 ton reg. perday. * * * The 
ship to have an absolute lien on cargo for freight and 
demurrage, the charterer’s liability to any clauses in 
this charter ceasing when he has delivered the cargo 
alongside ship.”’ The customary rate of loading at 
W. was proved to be twenty tons aday. Held, that 
the clause for lien and for exemption of the charterer 
applied only to demurrage at the port of discharge, 
not to damages for delay at the port of loading. Lock- 
hart v. Falk, L. R., 10 Ex. 132. 

2. Construction of charterparty: lay days: running 
or working days: demurrage: fraction of a day.— Un- 
der a charterparty from Riga to London the charterers 
were to ‘‘load and discharge as fast as the ship can 
work, but a minimum of seven days to be allowed 
merchants, and ten days on demurrage over and above 
the said lying days at 25/. per day.’’ Held, that the 
lying days from the context meant ‘* working” and 
not “*running’’ days, and consequently that Sunday 
was not to be counted. The ship got into dock in Lon- 
don on a Tuesday evening at 5p. M. She could not 
get to her berth till 8 A. M. on the Wednesday, when 
she began unloading, and continued till 8p. mM. She 
began again at 4A. M. on Thursday, and finished at 8 
A.M. All the lay days had been consumed at the port 
of loading. Held, that in the case of demurrage a 
fraction of a day counted as a day, and consequently 
that the charterers were liable for two days’ demur- 
rage. Commercial Steamship Company v. Boulton, L. 


R., 10 Q. B. 346. 
STATUTE OF FRAUDS. 


Sale of goods: memorandum signed by agent: evi- 
dence of agency.—In an action to recover the price of 
clocks sold by the plaintiff to the defendant, it ap- 
peared that the plaintiff’s traveler, when he took the 
order for the goods, wrote out, in the presence of the 
defendant, upon printed forms, two memoranda of it, 
putting the defendant’s name upon them, and hand- 
ing one of the papers to the defendant, who kept it. 
Held (distinguishing Durrell v. Evans, 1 H. & C. 174; 
31 L. J. Ex. 337), that there was no evidence that the 
plaintiff’s traveler signed the memoranda as agent of 
the defendant, so as to bind him within section 17 of the 
statute of frauds. Murphy v. Boese, L. R., 10 Ex. 126. 

——$ 
OBITUARY. 


Tue Hon. Lewis B. WoopRUFF. 


HE Hon. Lewis B. Woodruff, United States Circuit 
Judge for the Second Circuit, died at his country 
residence, in Litchfield, Conn., on Friday week. Judge 
Woodruff was in his sixty-sixth year. He had t een ill 
of disease of the bladder since last winter, and since 
he went to Litchfield, about the first of June, his con- 
dition had been such as to excite grave apprehensions 
among his friends. He was a native of Litchfield, 
where he studied law after graduation from Yale Col- 
lege in 1830. He began the practice of his profession 
in New York immediately after his admission to the 
bar, and gained an excellent practice as a lawyer, and 
a high reputation. 





His first judicial office was that of judge of the Court 
of Common Pleas. He continued on the bench of this 
court until elected toa judgeship in the Superior Court, 
in 1855, which he held until the expiration of his term 
of office. In the Superior Court he was associated 
with Chief Justice Oakley, Judges Duer, Hoffman and 
Bosworth, and for a short time, we believe. with Judge 
Pierrepont, now attorney-general of the United States. 
Judge Woodruff then resumed practice at the bar, as a 
member of the firm of Sandford & Woodruff, which 
included one of his sons. He continued practice for 
six years, until, at the close of 1867, he was appointed 
a judge of the Court of Appeals, to fill the vacancy 
caused by the resignation of Judge John K. Porter. 
He remained on the bench of the Court of Appeals two 
years, and in 1870 was appointed by President Grant 
to the newly-created office of United States Circuit 
judge, which he has since filled with rare ability, gain- 
ing the title of the ablest Admiralty Judge in the 
United States. 

At all times he has possessed the high respect and 
esteem of his profession and the public, and his death 
will be generally lamented. 

A meeting of the members of the Bar of New York 
was held on Wednesday, at which resolutions eulogistic 
of the deceased were passed. 

—_——__>___—— 


CORRESPONDENCE. 
A MAgority VERDICT AND THE CONSTITUTION. 
TARRYTOWN, N. Y., September 6, 1875. 
To the Editor of the Albany Law Journal: 

The efforts of Mr. B. F. Hall to obtain the passage of 
a law permitting a majority of nine out of twelve of a 
jury to render a verdict are deserving of commenda- 
tion; but it seems a matter of doubt if he can succeed 
without amending the Constitution. ‘*The trial by 
jury is to remain inviolate forever.” To this objection 
Mr. Hall replies that so good a lawyer as the late John 
C. Spencer advocated and was instrumental in obtain- 
ing the passage of a law reducing the number of jurors 
in Justices’ Courts to six. Nevertheless it has been 
held that a certain class of cases that arise in Justices’ 
Courts cannot be tried by a jury of six if the defendant 
duly demand twelve. The action of replevin is of 
this class. A trial by a jury of a less number than 
twelve would not be trial by jury “as it has been here- 
tofore used.” Respectfully, L. T. Y. 

JupGe TAPPEN’s Way. 
Wuite Puarns, Sepiember 13, 1875. 
To the Editor of the Albany Law Journal: 

Srr— Upon reading your article in reference to Jus- 
tice Bockes’ dignified ** card,’’ I could not avoid con- 
trasting his conduct and that of our judge in this, the 
Second Judicial District. 

The present incumbent, Tappen, is, as you areaware, 
a candidate for re-election. 

Instead of leaving the choice of delegates to the 
people at the primaries, Judge Tappen appears person- 
ally on the scene, surrounded by a corrupt host, of 
which one John B. Haskins is leader, and by every 
trick and device known to the master politician, en- 
deavors to secure his delegates for the judicial conven- 
tion. 

At one district convention held last week in this 
town, when the contest waxed warm, and the first 
ballot resulted in a tie, this “‘ upright judge” and 
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“courteous gentleman,” pressed his way through the 
throng and made a stump speech. 

His address, in such a place and at such a time, 
would have been in bad taste had it come from a can- 
didate for police constable; as uttered by a justice of 
the Supreme Court it was deserving of the highest 
censure! 

And so one delegate, at least, seemed to think, for 
the result of the second ballot gave a majority of one 
to his opponent. 

The fact that a high-seated minister of justice will 
resort to such expedients is a painful satire upon our 


elective judicial system. 
Unus, qui observat. 


Law JoURNAL ENGLISH. 
To the Editor of the Albany Law Journal: 

DEAR Sir—I am a subscriber to the LAW JOURNAL, 
and no publication of the day is more welcome to my 
table. Still, with your permission, I will not introduce 
what I have to say, with the usual expletives of ‘your 
valuable weekly,” ‘“‘your admirable journal,” etc. 
I have, however, been struck with your usual accuracy 
in the employment of words and phrases. In other 
words, Llike your English. But were you right (or, 
am I wrong), in the obituary notice of Judge Grover, 
when you say: ‘“* Martin Grover was one of the ablest 
judges that has ever illustrated the jurisprudence of 
this State?’’ Of course, I do not doubt the justice of 
your eulogy; I only inquire as to the accuracy of your 
rhetoric. Fs Ve 
(Our “rhetoric”? was palpably erroneous, as it was 
also last week in the second sentence of the third 
Current Topic, wherein we were made to say “law 
schools” instead of ‘law school.”’ In fact, types are 
the very finest illustrations of the total depravity of 
inanimate things.— Ep. A. L. J.] 

+> 
NOTES. 


S bearing on the constitutionality of the proposed 
reform in procedure so as to allow less than twelve 
jurors to return a verdict. we would recall the fact 
that unanimity has not always been a characteristic of 
trial by jury. In ancient times verdicts were often 
taken according to the voice of the majority, or, as it 
was termed, ‘ex dicto majoris partis.’’ 2 Hale’s P. C. 
297 ; Fitz. Ab. Verd. 40; Bro. Ab. Jurors, 53. It appears 
also to have been in the power of the judge when there 
was a division of opinion among the jurymen to “‘af- 
force the Assizes,”’ that is, to dismiss the minority and 
to substitute new jurors continually until a unanimous 
decision of twelve persons was obtained. 2 Glanville, 
c. 17; Fleta, 230; 4 Bracton, c. 19. However, in the 
reign of Edward III it became settled by a solemn de- 
cision that a verdict by less than twelve jurors was 
nugatory (41 Ass. 11), and there seems to be a doubt 
whether the contrary rule ever prevailed. Fleta, 52. 
Barrington advanced the opinion that the causes 
leading to the requirement of unanimity in jurors 
were lenity to the prisoner in criminal cases and the 
practice of attaints in civil cases. Observations on 
29th chap. of Magna Charta. 


In addition to what we recently said on Trial by 
Jury and the slow growth of the Common Law, our 
attention is called to the marked changes that a better 
civilization and juster conceptions of justice have 
wrought in the conduct of trials. For a long time the 





prisoner under indictmeut was debarred the privilege 
of cross-examining the witnesses brought against him; 
and yet written examinations were on many occasions 
produced in evidence for the Crown, not signed by the 
witnesses, and frequently made by persons who had 
themselves been capitally convicted. See Foster's 
Discourses on Treason. A practice of interrogating 
the prisoner upon his trial, for the purpose of estab- 
lishing the charge against him, or of taking off the effect 
of his defense, prevailed quite as largely in England as 
it now does in France. See cases of Sir N. Throgmor- 
ton, Whitebread, Langhorne, Ashton and Parkyns. 
With respect to the evidence adduced on the part of 
the prisoner in his defense, Queen Mary was the first 
sovereign to recommend her judges to allow, as a favor, 
of witnesses being brought against the Crown. 4 BL. 
Com. 359; Fortescue’s De Laudibus Legum, Ames’ 
Note, p. 97. Not until the Statute of William were 
witnesses for the prisoner compelled to attend, nor 
until the Statute of Anne that they were examined 
upon oath in treason and felony. 3 Inst. 79. The Act 
of William first enabled Counsel to conduct the prison- 
er’s full defense in trials for treason, in which he was 
till then not entitled to any assistance. 

In connection with what we last week said of the 
advantage of studying in a law school, we recall the 
excellent words of wise old Roger North (Study of the 
Laws, pp. 30, 31) on some of the advantages of commu- 
nity in study: ‘There are many reasons,” he said, 
‘*that demonstrate the use of society in the study of 
the law: Ist. Regulating mistakes; oftentimes a man 
shall read and go away with a sense clear contrary to 
the book, and he shall be as confident as if he were in 
the right; this his companion shall observe, and, send- 
ing him to the book, rectify his mistake. 2d. Con- 
firming what he has read; for that which was confused 
in the memory by rehearsing will clear up and become 
distinct, and so more thoroughly understood and re- 
membered. 3d. Aptness to speak; fora man may be 
possessed of a book-case and think he has it ad unguem 
throughout, and yet when he offer at it shall find him- 
self at a loss, and his words will not be right and be 
proper, or perhaps too many, and his expression con- 
fused; when he has once talked his case over, and his 
company have tossed it a little to and fro, then he 
shall utter it more readily, and with fewer words and 
much more force. Lastly, the example of others, and 
learning from them many things which would not 
have been otherwise known. In fine, the advantages 
of a fit society are, to a student, superior to ail others 
put together.” 


A suit just decided before the Court of Appeal in 
Paris disclosed an embarrassing position in which 
shareholders in foreign companies may be placed. A 
Paris banker, having claims on the Portuguese Credit 
Foncier, made an attachment on certain proprietors 
in Paris for the amount of installments due on their 
shares. As, however, the statutes of the company 
authorized the board of directors to sell on the Bourse 
of Lisbon all shares on which the calls had not been 
paid within the stipulated time, some of the share- 
holders, to avoid being ** executed,’’ paid the calls to 
the company, in defiance of the opposition signified to 
them by the French creditor. The Paris Civil Court, 
in consequence, condemned them to pay the amount 
a second time, and that judgment has just been con- 
firmed on appeal. 
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CURRENT TOPICS. 


HE Court of Appeals, on Tuesday, affirmed the 
judgment of the General Termin Meneely v. Me- 
neely, 3 N. Y. Sup. 540, thus settling for this State the 
point that a man has a right to use his own name. 
The action was brought to restrain the defendants 
from the use of the name Meneely in the manufac- 
ture of bells at Troy. The plaintiffs claimed that, 
by the will of their father, Andrew Meneely, under 
which they received the bell foundry at West Troy, 
its business and good will, and the son Clinton H. 
a legacy of $3,000, and his support and education 
until he arrived at age, they alone were entitled to 
use the name Meneely in the bell business; that it 
was a trade-mark in the use of which they should 
be protected. Meneely & Kimberly commenced the 
bell business at Troy in 1870, and shortly afterward 
this action was brought to restrain them from the 
use of the name. The case was referred to Hon. 
Rufus King, of Catskill, who decided in plaintiff's 
favor. The defendants appealed to the general 
term, which set aside the referee’s decision. The 
plaintiffs thereupon appealed to the Court of Ap- 
peals, with the result stated. 


That the laws change, if not the affections, when 
one crosses the seas, is very well illustrated by a 
comparison between the decision in the Meneely 
case and a decision of the Court of Appeal of Paris, 
at a recent session, upon the same question. From 
the circumstances recited in the official report it 
seems that a certain M. Moet, of Maestrecht, in Hol- 
land, came three years since to Rheims and entered 
into partnership with one Leblau, a brewer of that 
city, the two becoming wine merchants, trading as 
Moet & Co. Their office attracted so much custom 
that last year Moét & Shandon, the famous growers, 
proceeded against them for the assumption of a 
colorable title, before the local court. They were 
cast in 25,000 francs damages, forbidden to carry on 
the business, and ordered to pay all costs, including 
the advertising of the judgments in any twenty 
French and any twenty foreign journals selected by 
the plaintiffs. The defendants appealed to the 
Court of Appeal. The result, however, has been 


. most unfavorable to their contention, which was in 
the main, that M. Moet, of Maestrecht, could not 
be deprived of the right to use his own name where 
and how he pleased. The judgment of the court 

Vor. 12.— No. 18. 





below was affirmed in every particular, and the 
court above, exercising a discretion given it by the 
Code, awarded 10,000 francs additional damages, as 
compensation for the fact that the defendants had 
continued the business while the appeal was pending. 


The Rev. Dr. Spear has contributed to the IJnde- 
pendent — of which paper he is an editor —a series 
of four articles on the constitutionality of the 
Legal Tender Acts. These articles are contained 
in the issues for September 2d, 9th, 16th and 23d. 
Dr. Spear is thoroughly versed in the constitutional 
jurisprudence of this country, and his arguments 
are in all cases fortified by the judgments of the 
courts. At the close of the fourth article he gives 
the following as the sum of the arguments presented 
against the Legal Tender Acts: ‘‘1. The acts are 
entirely contrary to the intention of those who 
framed and those who adopted the Constitution. 
2. These acts, not being based on any express power, 
are not warranted by any implied power under the 
general category of means ‘necessary and proper,’ 
or ‘appropriate’ and ‘plainly adapted’ to carry into 
effect any express power or powers granted in the 
Constitution. 3. These acts, so far as they apply 
to debts contracted before their passage, are not 
‘consistent with the letter and spirit of the Consti- 
tution.’ 4. These acts not only do not rest upon 
the coining power, but also establish a kind of 
money different from and repugnant to that for 


which the Constitution expressly provides,” 


The American Law Times Reports for September 
contains a report of the decision of the United 
States Circuit Court in the notable controversy 
between the Hon. William Beach Lawrence and 
Mr. Richard H. Dana, Jr., as to the notes to Whea- 
ton’s Elements of International Law. It appears 
that in 1853 Mr. Lawrence undertook to and did 
prepare gratuitously for the widow of the late Henry 
Wheaton, a new edition of the Treatise on Interna- 
tional Law. Mrs. Wheaton copyrighted the matter 
added by Mr. Lawrence, and the treatise was published 
by Little, Brown & Co. In 1863 a second edition, with 
additional notes by the same editor, was published 
by the same publishers. It was agreed between 
Mrs. Wheaton and Mr. Lawrence that the beneficial 
interest in the notes, except as to the said editions, 
belonged to the latter, and afterward Mrs. Wheaton 
agreed not to make use of Mr. Lawrence’s notes in 
a new edition of the treatise without his consent, 
and gave to him the right to make any use of the 
notes he wished. These facts Mr, Lawrence claimed 
made him, in equity, the exclusive owner of the 
copyright of all the matter contributed to the 
two editions. Afterward, the publishers, with the 
consent of Mrs. Wheaton, published an edition of 
Mr. Wheaton’s work, edited by Mr. Dana. Mr. 
Lawrence charged that Mr. Dana used his notes, 
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and the court found that he had. The opinion of 
Clifford, J., is very full, and covers a number of 
points of interest, especially as to what constitutes 
an infringement of a copyright. The case was 
referred to a master to report the extent of the 
infringements. 


The second judicial district is so largely demo- 
cratic that usually hitherto the republicans either 
have abstained from nominating a candidate for the 
Supreme Court or have adopted the democratic nomi- 
nee. But the New York Evening Post says that this 
year, should Judge Tappen be renominated, there will 
be a republican candidate, and mentions the name of 
George W. Parsons as the proper nominee. It is not 
at all improbable that Tappen will be renominated, 
but if he be, the fact will not be very creditable to 
the lawyers of tlie second district. They can prevent 
it, and they certainly know, or ought to know, that 
he is unfit for the position. To say nothing of his 
moral deficiencies, he has neither the intellectual 
capacity nor the legal attainments to enable him to 
fill the place. One need go no further than his 
reported opinions to establish this assertion. Should 
he receive the nomination and secure an election, we 
would suggest to his supporters that they present 
him with an amethystine cup, and that they induce 
him to pursue more entirely a practice, to which it 
is said he sometimes resorts, of engaging his young 
friends at the bar to write his opinions. 


The opinion of Learned, P. J., in Hayesv. Phelan, 


4 Hun, 733, which appears to have been concurred 
in by the whole court, was dissented from by Mr. 
Justice James and was concurred in by Mr. Justice 
Boardman only to the extent that a woman could 
not recover damages, under the Civil Damage Act 
of 1873, for the death of her husband, caused by 
intoxication, in an action against the person who 
sold him the liquor. The action was by a widow, 
who alleged that: her husband’s death ‘‘ was occa- 
sioned or caused in whole or in part” by intoxica- 
tion from liquors sold to him by defendant, and that 
by means of such death plaintiff sustained damages 
in being deprived of her means of support. A de- 
murrer to the complaint was sustained. The decis- 
ion of the court may be good law, although the 
Supreme Courts of Ohio and Illinois have held 
otherwise on substantially identical statutes, but it 
is hardly possible that the opinion of the learned 
Presiding Justice is either good rhetoric or good 
logic. The decision of the Ohio court is reported 
in 21 Ohio St. 98, and in 8 A. L. J. 135; the decis- 
ion of the Supreme Court of Illinois is referred to 
in 10 A. L. J. 36. We wonder that Mr. Presiding 
Justice Learned, while writing his curious disserta- 
tion, did tot deem it necessary to distinguish the 
case from, or even to cite, the interesting case of 
Hoard v, Peck, 56 Barb. 202, where an action was 





sustained by a husband against a druggist for sell- 
ing his wife laudanum, to be used as a beverage. 
But after all it may be that Judge Learned does not 
recognize the maxim, ‘‘ what is sauce for the goose 
is sauce for the gander.” 


The Court of Appeals resumed its sitting on Tues- 
day. After a few motions were disposed of, the 
Chief Judge read the impressive tribute to the late 
Judge Grover, which we elsewhere print. The Hon. 
Henry E. Davies followed with the resolutions adopt- 
ed by the Bar of New York upon the death of the 
late Judge Woodruff, and in words, few but eloquent, 
moved that they be entered upon the minutes of the 
court. The Chief Judge responded briefly and the 
court adjourned. Among the motions of the morn- 
ing was one for a re-argument in the case of Cutts v. 
Guild, 57 N.Y. 229, on the ground that the decision 
of the Commission of Appeals in that case was in 
direct conflict with the prior decision of the Court of 
Appeals in Moore v. Metropolitan Bank, 55 N. Y. 41, 
These cases were considered at length in the Law 
JOURNAL, ante, p. 167. The court declined, how- 


ever, to interfere. 
Qe 


NOTES OF CASES. 

N the case of Neeson the United States District 
Court for the Eastern District of Wisconsin held 
that a debt barred by the statute of limitation of 
Wisconsin was not provable against the estate of a 
bankruvvt. The question arose in a controversy 
between the debtor and the petitioning creditors — 
the former seeking to defeat the petition, on the 
ground that one-fourth in number and one-third in 
amount of creditors holding provable debts against 
him had not joined in the petition. Mr. Bump, in 
the last edition of his Law and Practice of Bank- 
ruptcy, uses this language (p. 566): ‘‘A debt is 
provable, although it may be barred by the statute 
of limitations of the State where the petitioner 
resides,” and as authorities for that proposition he 
cites the following cases: Jn re Ray, 1 B. R. 203; 
In re Sheppard, id. 439. As opposed to that doc- 
trine he cites in re Kingsley, 1 B. R. 329; In re Har- 
den, id. 395; In re Cornwall, 6 id. 305; In re Reed, 
11 id. 94. Judge Dyer, who delivered the opinion 
in Nesen’s case, makes the distinction, that in 
Kingsley’s case and in Harden’s case the question 
was whether a debt barred by the statute ‘‘ could be 
proved, not whether it was provable.” Of Judge 
Blatchford’s decision in Ray’s case he says: “ Recog- 
nizing the distinction between a law which extin- 
guishes the contract as the result of limitation, and 
a law which simply limits the time within which an 
action may be commenced upon the contract, and 
holding that a law of the latter character cannot be 
invoked as a bar to an action on it in another coun- © 
try, he construes the statute of New York as not 
barring the debt, and as not affecting the contract, 





THE ALBANY LAW JOURNAL. 


195 








but as merely reaching to the remedy, and so con- 
cluding that a debt is provable in bankruptcy, 
unless barred throughout the United States.” Judge 
Dyer avoids a conflict with that case, because of the 
Wisconsin decisions, that, under the statute of limi- 
tations of that State, the running of the statute 
extinguishes the right, and his views, he thinks, are 
sustained by the decision of the late Judge Wood- 
ruff in Re Vornwall, 6 N. B. R. 305. 


The statute of Pennsylvania requires every will 
to ‘‘be in writing,” and the other day the curious 
question was presented to the Court of Common 
Pleas of Chester county whether a writing on a 
slate intended by the decedent to be her last will 
and testament came within the statute. The court 
thought the case not within the spirit of the stat- 
ute, because a slate was neither intended for nor 
adapted to writing of a permanent character. The 
rule has been carried quite far enough by the admis- 
sion to probate of wills written with lead pencils, as 
was done in Dyer’s Estate, 3 Ecc. E. 92, and in Dick- 
son v. Dickson, 1 id, 222. In 21 P. F. Smith, 454, 
it was thought that a will should not be written or 
signed in pencil on account of the facility of alter- 
ation; but the point was not decided. In Merritt 
v. Clason, 12 Johns. 102, a memorandum required 
by the statute of frauds, written with a lead pencil, 
was held sufficient, and in Clason v. Bailey, 14 Johns. 
this point was affirmed. In Rymes v. Clarkson, 
1 Phillimore, 22, it was ruled that a codicil written 
in pencil was valid. See, also, Geary v. Physic, 5 
Barn. & Cress. 234, and McDowell v. Chambers, 1 
Strobh. Eq. 347. 


In Maynard v. Boston & Maine Railroad Co., 115 
Mass. 458, it was held, that if a horse, while tres- 
passing upon the track of a railroad corporation, is 
killed by a locomotive engine, the corporation is not 
liable unless the injury was caused by the wanton 
and reckless misconduct of its agents; and it is not 
enough to show that they carelessly ran over the 
horse, and did not use reasonable care to avoid 
him. 
court in Hames v. Salem & Lowell Railroad, 98 Mass, 
560, said: ‘‘ But, though the sheep were there by 
trespass, this would not authorize the defendants 
to kill, or maim, or otherwise injure them willfully 
or carelessly. Even in driving off animals trespass- 
ing upon one’s land, reasonable care must be used. 
And if they get upon the track, where they may 
expose passing trains, and the people upon the 
trains, to great danger, the managers of the trains 
are still bound to use reasonable care to avoid injur- 
ing the animals, and may not carelessly run upon 
them.” But, in the later case, this language was 
held to have been uncalled for. In Bemis v. Con- 
necticut, ete., Railroad Co., 42 Vt. 375; 8. C., 1 Am. 
Rep. 339, which was an action against a railroad by 


Chapman, J., in delivering the opinion of the 





the owner of an animal killed while trespassing 
upon the track, the following reasonable rule was 
laid down: In such case, the first duty of the com- 
pany and its servants is to provide for the safety of 
the passengers and property on the train. Its next 
care may be for the safety of its own property; 
and lastly, it must exercise such a degree of care as 
is consistent with the prior objects to avoid injury 
to the trespasser. 


It is said very frequently in the books that the 
directors of a corporation are trustees of the stock- 
holders, and that the relation of trustee and cestui 
que trust with its consequences exists between them, 
but such a statement is altogether too broad. It is 
by no means 4 well-settled point what is the precise 
relation which directors sustain to stockholders. 
The question was very elaborately considered in 
The Board of Commissioners of Tippecanoe County v. 
Reynolds, 44 Ind. 509; 8. C., 15 Am. Rep. 245, upon 
these facts: The president of a company, who was 
also director, having knowledge, through his official 
position, that the company’s stock was worth more 
than its nominal market value, purchased stock of a 
stockholder for the market price, and without dis- 
closing to him the facts within his knowledge as to 
the real value. The court held that there was no 
relation of trust between. the parties, and that, in 
the absence of actual fraud, the purchase was valid. 
We apprehend that the true rule is, that directors 
are trustees, in the technical sense, only in matters 
relating to the property or the business of the cor- 
poration. This was directly held in Carpenter v. 
Danforth, 52 Barb. 581, and is substantially aflirmed 
in numerous cases. 


In Fall v. Hazelregg, 45 Ind. 576, it was held that 
the provision of the statute of frauds concerning 
contracts not to be performed within a year does 
not apply to contracts for the sale of lands; and, 
therefore, where one entered and made improve- 
ments on land under an oral agreement to pay for it, 
and to receive a deed in two years, held, that a 
suit for specific performance would lie. Browne, in 
his treatise on the Statute of Frauds (§ 272), speak- 
ing of that provision of the statute and its applica- 
tion to contracts for the sale of lands, says: ‘‘It 
manifestly includes them all to a certain extent; 
that is, a contract which any one of them would 
render invalid on account of the subject-matter 
may be, so to speak, doubly invalid if it is to be of 
longer also than a year’s duration. But it includes 
all those contracts which are of such a duration, 
whatever be their subject-matter.” But the Supreme 
Court of Indiana says that the learned author was 
not supported by a single authority cited by him, 
and cites in support of its conclusion, Boydell v. 
Drummond, 11 East, 142; Bracegirdle v. Heald, 1 B. 
& Ald. Sobey v. Brisbee, 20 Iowa, 105; Young 
v. Dake, 1 Seld. 463; Wilson v. Martin, 1 Denio, 602. 
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SKETCHES OF EMINENT ENGLISH JUDGES. 
ERSsKINE. 
| Npeesaeneted place among the English judiciary 
depends upon a short tenure of office; his fame 
was achieved at the bar; and yet a list of the most 
eminent English judges would be regarded incom- 
plete without his name. As an advocate, he enjoys 
the singular felicity of having been pronounced 
peerless, by the common consent of mankind, not 
only since his death, but during his life; and his 
reputation grows greater every day. If men were 
called on to declare who was the greatest poet, artist, 
musician, soldier, orator, or sovereign, who ever 
lived, grave differences of opinion would arise. 
Homer and Shakespeare, Michael Angelo and 
Raphael, Handel and Beethoven, Cesar and Napo- 
leon, Demosthenes and Cicero or Fox and Pitt, 
Charlemagne and Cromwell, would divide the suf- 
frages of mankind; but when the question is, who 
was the greatest advocate of whom we have any 
account, there would be a unanimous and ungrudg- 
ing response — Thomas Erskine; and there is none 
who holds the second place. His fame is not in- 
vested with the charm of antiquity; he lived in our 
own busy times. It is not dependent on tradition; 
his greatest speeches are preserved. His place among 
lawyers is as peculiar and unrivaled as Shakespeare’s 
in literature. 
It is a proud boast for Scotland that the greatest 
of judges and the greatest of advocates were Scots. 
Mansfield and Erskine—names which cause the 


blood to glow in the veins of every lawyer who 4 


cherishes a high ideal of his profession — what other 
country can boast two such? Dr. Johnson, who 
heartily hated the Scotch, admitted that much 
might be done with a Scotchman if caught young. 
But Erskine was not precocious. He presents the 
anomaly of a late and instantaneously brilliant en- 
trance into the profession. Admitted to practice at 
the age of twenty-eight, he gained the height of 
legal fame not by slow and toilsome steps, but at one 
bound; he burst upon the world a star of the first 
magnitude and of unfading radiance. 

In considering this great man’s character, the 
student is struck with the wonderful roundness and 
equality of his gifts. His eloquence, which like 
the music of Orpheus, might have won a soul from 
the shades, was the companion of a solid and un- 
erring judgment, a charming wit, a consuming sar- 
casm, an exquisite tact, an intuitive knowledge of 
mankind, and an inexorable and pervasive logic 
worthy of St. Paul. Thus in perusing his trials we 
hardly know which most to admire — his grand and 
affecting flights of oratory, his management of wit- 
nesses and of the details of the cause, or his mas- 
tery over the minds of the tribunals which he 
addressed. This man possessed as the gift of heaven 
all the capacities any one of which feebler men toil 





a long life-time to achieve, and then attain only in 
an infinitely inferior degree. Myriad-minded like 
Shakespeare, he exemplified and exhausted the at- 
tributes of the ideal advocate. 

Undoubtedly Erskine’s strongest claim to the ad- 
miration of our profession and the gratitude of 
mankind was his manly independence and unswerv- 
ing devotion to principle. It is a significant com- 
mentary on the standard of honor and right among 
the legal profession that they most admire Erskine 
for this characteristic. The first sound of his voice 
in public was a trumpet-blast of defiance to corrup- 
tion in high places, and a note of cheer and confi- 
dence to the weak and oppressed. To this principle 
he continued true throughout his life. To give an 
adequate idea of what the world owe to his incor- 
ruptible faith and elevated sense of right, would 
involve a history of his times too long for our limits. 
It is sufficient to say that in a day when the liberties 
of England were in the greatest danger of subver- 
sion by the Crown, and all things seemed hastening 
toward the same dread anarchy which desolated 
France, Erskine stood as the champion of rational 
freedom of speech and action, and saved his country 
by the jury. Lord Campbell says: ‘‘ He displayed 
genius united with public principle; he saved the 
liberties of his country; he was the brightest orna- 
ment of which the English bar can boast ;” “ without 
the invaluable assistance of Erskine, as counsel, for 
the Dean of St. Asaph, the Star Chamber might 
have been re-established in this country;” and 
Brougham says: ‘‘He was an undaunted man; he 
was an undaunted advocate. To no court did he 
truckle; neither to the court of the King nor to the 
court of the King’s judges. Their smiles and their 
frowns he disregarded alike in the fearless discharge 
of his duty. He upheld the liberty of the press 
against the one; he defended the rights of the peo- 
ple against both combined to destroy them. If there 
be yet amongst us the power of freely discussing the 
acts of our rulers; if there be yet the privilege of 
meeting for the promotion of needful reforms; if he 
who desires wholesome changes in our constitution 
be still recognized as a patriot, and not doomed to 
die the death of a traitor; let us acknowledge, with 
gratitude, that to this great man, under Heaven, we 
owe the felicity of the times.” And the author of 
The Bar concludes his eloquent tribute: 

“ Yet long as liberty the soul delights, 
And Britons cherish and maintain their rights, 
Long as they love their country’s sacred cause, 
And prize the safest bulwark of their laws, 


So long shall be, with freedom’s loud acclaim, 
‘Trial by Jury’ linked with Erskine’s name.” 


To those unthinking reformers, who, living in a 
republic, would abolish the privilege of trial by jury, 
we recommend the perusal of Lord Campbell’s ac- 
count of the State trials in which Erskine partici- 
pated. The system may in our day be susceptible 
of modification, but far distant be the day, when 





THE ALBANY LAW JOURNAL. 


197 














the lives or the property of citizens of a country 
governed by the people shall be at the mercy of any 
one man! 

If Erskine’s speeches had not been preserved and 
carefully reported, we might be skeptical of the 
effects attributed to them. But on reading them 
we no longer wonder that they were omnipotent in 
courts of justice. The orations of Demosthenes and 
Cicero are dull and tedious in comparison. In fact 
no orations but Burke’s will bear the comparison, 
and his were addressed to posterity, for they emptied 
the House of Commons. Nearly every one of Ers- 
kine’s speeches is a perfect model of its kind, in 
rhetoric, in construction, and in the noble spirit 
which animates the whole. When we add the 
speaking eye, the graceful action, and the fervid 
enthusiasm of the orator, we can easily believe that 
they were irresistible. And yet so solid and sensible 
are these addresses, and so pervaded by a manly 
and vigorous reason, that it seems that they would 
again produce their due effect, should the occasion 
again arise, although wanting the voice of the mas- 
ter and simply recited by another. 

If Erskine’s parliamentary service was inferior to 
his legal career, it only goes to prove that a great 
man cannot be equally great in every department. 
Shakespeare would probably have been as incapable 
of creating Bacon’s philosophy, as Bacon certainly 
was of creating Shakespeare’s dramas— Judge 
Holmes to the contrary notwithstanding. And yet 
Erskine’s feebleness in Parliament was comparative 
only. So much was expected of him from his 
shining qualities in the courts of law, that in the 
disappointment at his failure to come up to public 
anticipation in the House of Commons, due credit 
was not attached to his efforts as a statesman, which 
were certainly quite above those of all his contem- 
poraries except the three or four acknowledged and 
experienced leaders of the House. Yet it must be 
acknowledged that he always seemed out of his 
element in the House of Commons, and a little in 
awe of Pitt. And here too he yielded somewhat to 
that sense of loyalty which seems inseparable from 
every well-regulated Englishman, and which made 
the high-minded Eldon and the savage Thurlow 
alike fawn about the throne. It is significant of 
Erskine’s character as well as of that of the House 
of Commons of his day, that he long endeavored, 
earnestly, but vainly, to procure the passage of a bill 
for the prevention of cruelty to animals. 

As Erskine’s reputation gains nothing from his 
parliamentary career, so it is not enhanced by his 
judicial service. Here he labored under the disad- 
vantage of inexperience and want of natural adapta- 
tion. To put Erskine on the wool-sack was to fasten 
Pegasus to a cart. Not that the heavenly steed 
would not have learned in time to make a respect- 
able: cart-horse, but it was not his place, and there 
are chousands of meaner clay who would have done 


. papers.” 





it better. Although during Erskine’s chancellorship 
of a year, only one appeal was taken, and on that 
his decree was affirmed, yet it must be confessed 
that whatever our idol might have become, he was 
not a great judge, any more than he was a great 
statesman. 

Much of the ready concession of Erskine’s supe- 
riority to all his contemporaries was due to the 
simplicity and amiability of his character and the 
charm of his manners. On the stage where he 
walked supreme he neglected no artifice that might 
help his cause. He was scrupulous about his attire, 
and liked to be familiar with the court-room before 
he made his formal appearance there. He was un- 
questionably an actor. So consummate was his art, 
that in the peroration of one of his greatest addresses 
he affected to have lost his voice, and to be able 
only to whisper to the jury for the last ten minutes, 
from which misfortune he recovered as soon as he 
heard of the verdict favorable to his client, and 
addressed the crowd outside, exhorting them to 
moderation. But in private life he was all simplic- 
ity, and gaiety, and reveled in the most unre- 
strained animal spirits. At the period of his greatest 
fame and success, he thus describes his private occu- 
pations: ‘I am now very busy flying my boy’s kite, 
shooting with a bow and arrow, and talking to an 
old Scotch gardener six hours a day about the same 
things, which taken altogether are not of the value 
or importance of a Birmingham half-penny, and am 
scarcely up to the exertion of reading the daily 
A consultation with Erskine must have 
been a rare scene, when he chose to have his favorite 
dog present sitting up on his haunches, and appa- 
rently giving much more attention than his master, 
or when the great man interrupted the business to 
describe his two pet leeches, which he was preserv- 
ing because they had successfully bled him. His 
wit not only enlivened every cause, but every social 
assemblage where he was present. One of his best 
puns related to his own sudden dismissal from office. 
Capt. Parry, the arctic navigator, having remarked 
that he and his men, when frozen up in that region, 
subsisted mainly on the seals, Erskine responded: 
“And very good living they are too, provided you 
keep them long enough.” When Mr. Maylem said 
that his physician had forbidden his bathing, “ Ah!” 
remarked Erskine, “then you’re malum prohibitum !” 
‘‘But my wife bathes,” continued the unobservant 
gentleman. ‘Then she’s malum in se,” was Erskine’s 
rejoinder. But the brightest exhibition of his wit 
and logic was in his reply to the witness, who de- 
manded to be sworn with the uplifted hand, because, 
as he said, the angel in the Apocalypse, when he 
stood on the sea, held up his hand. ‘‘In the first 
place,” said Erskine, ‘‘you are no angel; and then 
you don’t know how the angel would have done, 
if he had stood on dry land as you do.” If not so 
great a chancellor as Eldon, he was at all events a 
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better poet, and made very clever vers de société. 
One of the best of these was his irreverent riddle on 
the King: 

“TI may not do right, though I ne’er can do wrong; 

I never can die, though I may not live long; 

My jow!l it is purple — my head it is fat — 

Come, riddle my riddle. What is it? What? What?” 
His political romance, entitled Armata, will hardly 
be read so long as his speeches are accessible, al- 
though it is a clever production, and received com- 
mendation from Dr. Parr. 

Erskine was so fortunate in his life as to have 
escaped public censure, except in two instances, 
namely, his support of the prosecutions for libel on 
the House of Commons, and his appointment of his 
son-in-law as a master in chancery, after he knew 
his own dismissal was resolved upon. The first 
charge derives its gravity only from the inconsistency 
of the action with his whole former life, and the 
second is a mere offense against delicacy. In spite 
of some malevolent gossip of his period, it would 
now seem that his private life was pure as his public 
career was noble. Indeed the lash of contemporary 
satire found nothing severer to say of him than this, 
from the Pursuits of Literature: 

“ Or Erskine cease from impotent grimace, 

And his appeals to God, his prime disgrace.” 
Mathias also hints at his reckless gaiety, for he adds 
in a note on the above: ‘‘ Mr. Erskine’s own better 
sense and serious thought (for I believe he has some 
serious thoughts), will restrain him in future. But 
publick men must be told of their faults publickly.” 
It is true that the same writer hints at another habit 
of Erskine’s, to which we find no allusion elsewhere: 

“In State affairs all barristers are vain, 
And Erskine nods, the opium in his brain.” 
And in a note he says: ‘‘ Mr. Barrister Erskine is 
celebrated for taking opium in great quantities, 
(I have often heard him speak in praise of it,) and 
if he proceeds in this manner it is apprehended that 
his political faculties will die of too large a dose, 
of which there are many symptoms already.” Pos- 
sibly it is this which Brougham refers to when he 
says: ‘‘ But there were darker places to be marked, 
in the extreme imprudence with which some indul- 
gences were sought,” etc. But as Lord Kenyon said 
of him, these were ‘‘spots in the sun;” and after 
all this scrutiny, Erskine seems to have displayed but 
one glaring fault to mar the beauty of his splendid 
character as it comes down to us,—a harmless and 
venial one, but so extravagant as to amount almost 
to an offense against society. We refer to his vanity 
and egotism, which were certainly most inordinate. 
It is related that Erskine once pertinaciously pressed 
Curran to admit that Grattan was embarrassed on 
his first appearance in the House of Commons. 
“Come, now,” said Erskine, ‘‘ did not Grattan con- 
fess as much?” ‘‘No, my Lord,” was the reply; 
“Mr. Grattan is a very modest man; he never speaks 





of himself.” This characteristic furnished plenty of 
material for contemporary satirists and caricaturists, 
The writer has in his possession a colored caricature 
of Erskine, published during his life by Gilbray, and 
entitled ‘‘ Councellor Ego— i. ¢., little i, myself i.” 
He is represented at full length, in wig, bands, and 
gown, holding in his hand a huge open manuscript 
covered all over with #’s and me’s. In Pursuits of 
Literature we find the following: 
“ OCTAVIUS: 
This of yourself? 
AUTHOR: 
Tis so. 
OcTAVIUS: 
You're turned plain fool, 
A vain, pert prater, bred in Erskine’s school ; 
Talk of yourself?” 
And in a note on the foregoing he remarks: ‘‘ The 
Hon. Thomas Erskine, the celebrated barrister. 
For a further account of Ais talents, his abilities, his 
legal knowledge, etc., see and ask— Mr. Erskine 
himself.” Canning, in the Anti-Jacobin, makes merry 
over this infirmity in a pretended report of a dinner 
speech, in which among other things he makes him 
say: ‘‘He was of noble, perhaps royal, blood —he 
had a house at Hampstead —was convinced of the 
necessity of a thorough and radical reform. His 
pamphlets had gone through thirty editions — 
skipping alternately the odd and even numbers, 
He loved the Constitution, to which he would cling 
and grapple—and he was clothed with the infirm- 
ities of man’s nature.” And Cobbett describes one 
of his parliamentary harangues as lasting thirteen 
hours, eighteen minutes, and a second, and as end- 
ing with the dignified climax: ‘‘I was born free, 
and by G—d, I'll remain so.” 
‘“On Monday three weeks we shall have the extreme 
satisfaction of laying before the public a brief 
analysis of the above speech, our letter-founder 
having entered into an engagement to furnish a 
fresh font of I’s.” All this is very amusing and 
very harmless. If any man ever had a right to be 
vain, it was Erskine, and bad men are rarely egotists. 
But we must quit this fascinating subject. Our 
profession owe Erskine a heavy debt of gratitude. 
He showed the world what the honorable practice 
of the law can do for its follower and for humanity. 
In these days, when our bar is virulently assailed 
for daring to defend unpopular men in spite of 
public clamor, it is well to remember Erskine’s 
words: ‘‘I will forever, at all hazards, assert the 
dignity, independence, and integrity of the English 
bar;”—a sentiment echoed on this side of the ocean 
by O’Conor, the acknowledged leader of the Ameri- 
can bar, when, in one of his earlier letters he said: 
“To afford even those whom impartial justice ar- 
raigns, upon credible evidence, a fair hearing, is the 
first duty of our profession.” In these days, when 
eminent counsel are publicly reprimanded, and even 
fined by a prejudiced and ignorant judge, for re- 


He also announces: 
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spectfully but firmly pressing their clients’ rights, it 
is well to recall Erskine’s words when Judge Buller 
threatened to commit him for contempt: ‘‘ Your 
lordship may proceed in what manner you think fit; 
I know my duty as well as your lordship knows 
yours. I shall not alter my conduct.” Lord Ers- 
kine’s statue stands in Lincoln’s Inn Hall; his 
memory is enshrined in the hearts of a profession 
who recognize and bow to ali that is pure, fearless, 
humane, and disinterested in human nature. In 
conclusion we quote the eloquent tribute of the 
author of The Bar: 
“Of ardent mind, with just ambition fired, 

No danver e’er appalled, no labor tired, 

Scorning the beaten mill-horse round to trace, 

Where dullness travels with unvarying pace, 

He dared ‘ with brave disorder’ oft depart 

To ‘snatch a grace beyond the reach of art,’ 

And far above those siuggish sons of earth 

Who grub-like love the soil that gave them birth, 

Upwards he sprung, on plumes of genius borne, 

As soars the tuneful lark to meet the morn! 

While bats in dusky twilight wheel around, 

And blinking owls in darkness skim the ground, 

So wings the bird of Jove his lofty flight, 

To pierce the regions of empyreal light, 

And on strong pinion borne, with steadfast gaze, 

Mounts o’er the clouds amid the solar blaze! 

Through his long course, with fancy fresh and prime, 

And judgment mellowed by the hand of time, 

*Twas his each fine emotion to impart, 

That charms the senses or that melts the heart; 

And as his varying periods rolled along 

In magic tones, the captivated throng 

Heard with delighted hopes, or thrilling fears, 

The music or the thunder of the spheres! 

While filled with admiration and surprise, 

And scarce believing either ears or eyes, 

Charmed jurymen, ere passion could subside, 

Gave what their cooler moments had denied. 

As some bright comet, flashing through the sky, 

Whose brilliant orb attracts the upraised eye, 

Whose track mysterious and portentous fire 

Delight at once and solenin awe inspire, 

While meaner stars hide their diminished rays, 

Lost in the light of its effulgent blaze 

Closes at length in gloom its bright career, 

And then the twinkling stars again appear: 

So he, while fame, unclouded still by time, 

Shone in full glory o’er his course sublime, 

With setting splendor left his throne of light, 

And all again was ‘ chaos and old night.’ ” 


o——_- 
INTERNATIONAL LAW. 


THE CONFERENCE AT THE HAGUE. 
Tue Hacue, September 7, 1875. 
To the Editor of the Albany Law Journal: 

The third annual conference of the Association for 
the Reform and Codification of the Law of Nations 
has just closed. The meeting was held under the most 
favorable auspices, the government of Holland giving 
the Association its countenance and participating in 
the entertainment of its members. This Association 
has made rapid progress since its formation at Brussels 
in 1873. Onlyavery few jurists and pvblicists attended 
the Brussels conference; but a larger nuniber became 
interested and were present at the conference at Geneva 
last year, and a still larger representation of distin- 
guished legists and philanthropists was obtained this 





year at The Hague. This Association and the Insti- 
tute of International Law, which also held its annual 
conference at The Hague, are the embodiment of that 
international sentiment which is gradually and in- 
evitably developing in favor of international law re- 
form and of the establishment of the principle of 
arbitration. Never was there a time when so much 
public and private attention was bestowed upon the 
true and peaceful relations of nations as at this pe- 
riod. 

It may, therefore, be interesting and profitable to 
your readers to know something of what the confer- 
ence just closed has accomplished in the direction in- 
dicated. And here I may state that the difficulties 
which the Association finds in the obscurity of inter- 
national legal science, in the diversity of opinions and 
of usages, and in the inadvertence of the official au- 
thorities in most countries, all these difficulties render 
progress, in a practical seuse, exceedingly arduous and 
slow. So that it must not be expected that in the prepa- 
ration of a work of such magnitude as the reforma- 
tion and codification of the law of nations, a body of 
private individuals can proceed, except with great 
deliberation and caution, and only after gathering 
information from a great variety of sources. In this 
view, it may be said that the Association is now fairly 
organized, its labor properly distributed, and its ma- 
chinery under well-regulated motion. 

The inaugural meeting occurred on Wednesday, 
September 1, at 11 o’clock A. M.,in the Foyer of the 
*Gebouw voor Kunsten en Wetenschappen,”’ Zwarite 
Weg, where the members of the Association were re- 
ceived by the local committee aud an address of wel- 
come was delivered by Mr. Bredius. Mr. David Dud- 
ley Field, of New York, president of the Association, 
responded on behalf of the delegates, speaking alter- 
nately in French and English. Mr. Field’s response 
was an able effort, and consisted principally of a re- 
view of the history and aims of the Association. I 
will not attempt to give you a synopsis of his address, 
but at a future period you will doubtless find it desira- 
ble to place its contents in full before the jurists of 
America. I cannot refrain, however, from giving you 
now a sentence or two from this admirable address: 
** Preparatory to the concert of the nations, or rather 
preparatory to that unanimity of opinion throughout 
the world, which will lead to concert of the nations, is 
an agreement of individuals from different countries, 
meeting of their own motion, representing no govern- 
ment, and ouly intent upon influencing public opinion 
by the reasons which they adduce to the public judg- 
ment and conscience. Such an agreement it is the aim 
of our Association to produce. Every lover of his race 
must think well of our purpose, and if he does not give 
us his confidence, must give us, at the very least, his 
gvod wishes.”’ 

In the afternoon the Association met at the hall of the 
Second Chamber, where all the subsequent business 
meetings were held. The sessions continued through 
Thursday, Friday aud Saturday. There were present, 
among many vthers, Dr. Bluntschli, of Germany; Mon- 
tague Bernard, Sergeant Simon, M. P., Heury Richard, 
M. P., Sir Travers Twiss, Prof. Shelden Amos and 
H. D. Jencken, of England; David Dudley Field, 
Judge Peabody, Judge Dillon, Chancellor Pruyn and 
A. P. Sprague, of the United States; Prof. Pierantoni, 
of Italy; M. Bachiem, Counsellor of State of the 
Netherlands; M. Becker, of France; Prof. Blackie, of 
Scotland, etc. Papers were read by Dr. Bluutschli, 
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Prof. Bernard, Mr. Richard, Dr. Miles and Dr. Thomp- 
son, on Arbitration, Reduction of Armaments, and 
War. These called out an animated and general dis- 
cussion, which resulted in the adoption of resolutions 
recommending the universal adoption of the principle 
of arbitration and the reduction of armaments by the 
European powers by positive agreement. A resolution 
offered by Aug. Couvreur, editor of L’ Independence 
Belge, that the association recommend that the Em- 
peror of Russia should re-open the work of the Paris 
Congress of 1856, in reference to arbitral judgments, 
at the contemplated conference at St. Petersburg, was 
lost, the English members being dissatisfied with the 
project of committing any thing of international im- 
port to the direction of the Emperor of Russia. The 
debate on this resolution indicated that the Association 
is divided on the expediency of trying directly to pro- 
cure governmental action in respect to its measures of 
law reform. Some dissatisfaction was expressed with 
the proposed method of petitioning governments on 
the part of the Association. But whatever difference 
of opinion there may be as to the manner of procuring 
governmental action, it is quite evident that official 
action must be procured directly or indirectly in order 
to utilize the suggestions of the Association. 

Very little was accomplished in the department of 
public international law, except to bring out discussion 
and express the sentiment of the Association. But 
even this serves to awaken public attention and 
develop public opinion, and thus to prepare the way 
for a definite shaping of the policy of nations. 

In the department of international criminal law, 
papers were read by M. De Pinto and Coninck-Lief- 


sting, of the Netherlands. A committee was appointed 
to prepare questions to be sent to the leading juridical 
bodies, and the results will be reported to the next 


annual conference. Among the questions arising in 
this branch of international law are those relating to 
the extradition of criminals, upon which there is great 
diversity of usage, compact and opinion. 

A committee was appointed to collate information 
in regard to Foreign Judgments, a branch of law which 
was not discussed at length at the conference. It is 
easy to see that the reports of the various committees 
which the Association has appointed will form a valua- 
ble addition to the science of comparative jurispru- 
dence; and if the Association should do no more than 
to effect this result, it would be magnificently suc- 
cessful. 

The report of the committee on Collisions at Sea was 
a very interesting one, and recommended the adop- 
tion by all nations of stringent and uniform rules of 
navigation as to lines of travel. It was also recom- 
mended that local rules of navigation should be in 
conformity, so far as possible, with international rules; 
that there should be adopted a universal international 
code of signals; that when any proceeding takes place 
against a ship in a foreign port, in reference to collis- 
ions, the court, in which the proceedings shall be had, 
shall forthwith give notice to the commercial repre- 
sentatives of the country to which such ship shall 
belong, and such representatives shall have liberty to 
intervene on behalf of persons, subjects of such gov- 
ernments, in respect to their interests in such prop- 
erty. It has occurred tu the committee to recommend 
that such government should have the right to nomi- 
nate a person to sit as assessor in the case and advise 
with the judge on the trial. 

The committee on the law of Bills of Exchange has 








done a considerable amount of work. From the in- 
formation which they have obtained from jurists, 
merchants, and bankers in all parts of the world, it is 
deemed highly desirable that an international Code, 
for all countries, regulating the laws and usages of bills 
of exchange, be adopted. The committee does not 
recommend a given stereotyped form for bills of ex- 
change; but it is considered desirable that the dis- 
tinction between inland and foreign bills be abolished 
and that the payee should be the drawer himself. A 
great diversity of opinion exists among jurists in re- 
gard to the form of the indorsement; but the com- 
mittee recommends the adoption of indorsements in 
blank, and suggests that each indorsement be accom- 
panied with the postal address of the indorser. It is 
announced as the universal opinion that days of grace 
and usances be abolished. As regards the presentation 
of a bill drawn at sight, the opinions all favor the pre- 
sentation for payment or acceptance within a limited 
time, say of three months if drawn in any of the 
European states, and six months if drawn in other 
continents. The committee recommends notice of 
dishonor in lieu of protest, to be followed by legal 
proceedings within a given period, but it is recom- 
mended that protest should be required before legal 
proceedings are commenced. 

In regard to the rights and remedies of parties toa 
bill of exchange, the committee suggest as follows: 

a. That one single action should, following the law 
of England, be allowed against all the parties liable 
upon a bill of exchange. 

b. That it shall be obligatory to exercise the right of 
election against any of the parties to a bill of exchange 
within one year from date of protest. 

In regard to limitations of actions the general opin- 
ion appears to be in favor of one uniform period, and 
the committee recomnfend three years as against the 
acceptor and one year as against other parties, follow- 
ing the law in Germany, Austria and Sweden. Aral, 
or floating guarantee, is a form of security which is 
highly recommended. In regard to letters of credit, 
circular notes, and their loss through carelessness, like- 
wise the commission of forgeries in consequence of 
such paper falling into wrong hands, sufficient data 
has not been obtained to reach any definite opinion. 
But this may be remedied by the committee for the 
coming year. The subject is one of the greatest im- 
portance; and I find that much confusion prevails as 
to the liability of bankers for payments on forged 
indorsements of such instruments. 

Attention has also been drawn to the following mat- 
ters: 1. By the French Code de Commerce, and the 
English and American law, consideration underlies the 
contract of a bill of exchange; but by the German law 
the bill itself, like a deed, is sufficient to support the 
consideration. 2. The capacity to contract, and in 
whose favor and to what extent the beneficium should 
be applicable, also the distinction between a trader 
and non-trader. 

In accordance with the suggestion of the committee, 
an International Committee was appointed at the 
Conference to report a draft outline of an International 
Code of Bills of Exchange, Promissory Notes and other 
negotiable securities, to the next annual conference. 

A committee was appointed on the subject of mari- 
time law, consisting of Sir Travers Twiss, Serjeant 
Simon, Judge Dillon, A. P. Sprague and several jurists 
from the continent. 

In the course of the conference, papers were read or 
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submitted on the following subjects: The New Judic- 
ial Organization in Egypt, by M. Farjasse, of France; 
Progress of International Codification since 1874, by 
Emery Washburne; Modern International Aspects of 
the Slave Trade, by F. W. Chesson, of England; Inter- 
national Copyright and Patent Law, by Lloyd Wise, 
of England; Decisions on British Claims against the 
Hayti Government for loss arising from the Civil War 
1868-9, in of that country, by John Jenkins, of Eng- 
land. 

The business of the conference was conducted with 
the greatest dispatch and regularity, through the ability 
and tact of Mr. Field, the president, who retired at the 
end of the session, and was succeeded by Lord Pen- 
zance, M. Laboulaye, of France, being elected honorary 
president. Count Sclopis, the honorary president of 
last year, and Mr. Field were placed on the list of hon- 
orary vice-presidents. The American members of the 
association endeavored to have the place of the next 
conference fixed at New York, but this did not seem 
to meet the wishes of the majority, and the matter of 
fixing time and place was referred to the executive 
council. During the discussion on this subject many 
compliments were drawn from the European members 
to American institutions, men and manners. 

A resolution of congratulation was proposed by Mr. 
Richards, M. P., to A. P. Sprague, who received the 
first prize for his essay on International Law. This 
was received with enthusiasm, and was responded to 
by Mr. Sprague in an appropriate manner. 

The members of the Association were entertained 
most elegantly during their sojourn in Holland, recep- 
tions, concerts and dinners succeeding each other with 
bewildering rapidity. The Queen of Holland gave a 
reception, at the royal palace, to the delegates of the 
Association and of the Institute of Internationa] Law, 
and on one other occasion Her Majesty was present. 

Both in a legal and social sense tne conference at the 
Hague in 1875 must be regarded as a great success. 

a 
THE LATE JUDGE GROVER. 
N the re-assembling of the Court of Appeals, on 
Tuesday, Chief Judge Church read the following 
tribute to the memory of the late Judge Grover, which 
had been adopted by all the judges: 

In ConSULTATION Room, Friday, September 17th, 
1875.—The judges of the Court of Appeals, on coming 
together from their summer vacation, bring with them 
an abiding thought of the recent death of their late 
associate, The Hon. Martin Grover. 

In view of the public loss sustained by this sad event, 
and of their private sorrow thereat, they deem it proper 
to place upon the records of the court some estimate of 
his character and his career. 

His services as a judge were not of recent origin. In 
November, 1857, he was elected to the Bench of the 
Supreme Court, in the 8th Judicial District, wherein 
he had assiduously pursued his profession of law, al- 
most from the date of his admission to the Bar. 

In November, 1859, at the expiration of his first term 
of office, he was re-elected. In that court he sat often 
at circuit, in the trial of causes with the aid of a jury; 
and had opportunity for showing forth the peculiar 
faculties for that judicial duty, which be possessed in 
great degree. He was patient, when patience was 
needed; he was of speedy discernment of the facts of 
the case, and of the material issues involved; he was 
stored with fundamental legal principles, which his 





ready judgment, in its quick and accurate application, 
made a fertile material; he was sagacious, self-reliant, 
cool and collected; a shrewd observer of men and 
things, knowing the springs of human action and all its 
currents and eddies, he was clear in his conception, 
and happily intelligible in the expression of them; 
confident in his knowledge and judgment, he was 
prompt and explicit in ruling, meeting quickly, and 
quickly disposing of questions as they arose; and thus 
he was a judge who did try the cause before him, di- 
recting the course of it, and did not helplessly drift 
with it. He was independent and fearless, and loved 
justice; being honest of heart and pure in life and 
purpose. As his characteristics were known, his repu- 
tation was high, and public confidence and respect and 
the trust of the Bar followed and waited upon him. 

The manner of performance of duty at the general 
term was less conspicuous, for it was rarely that he 
gave for publication his opinions there delivered; and 
their merit was known chiefly to those interested 
in them, as his fellows on the Bench, or as counsel or 
partiesin the cases. But they gained for him the confi- 
dence and respect of his Brethren on the Bench, and of 
the Bar who practiced before it. During his last term, 
as Supreme Court Judge, he served in this Court, and in 
1867, he was elected to it as then organized, and served 
in it until that organization was broken up; in 1870, he 
was elected to this court, as now organized, and re- 
mained a member of it until his death. He spent in 
it the ripest years of his life, in the midst of congenial 
labors, fruitful in large results. 

He brought to this court the qualities which he had 
shown at Circuit, and made useful at general term; 
strengthened by his broad experience there; and his 
learning in fundamental principles, his readiness of 
apprehension, his firmness in conviction, his vigorous 
common sense cutting to the core of the question, his 
untiring industry which digested every case, and his 
independent discharge of duty unawed by fear or 
clamor, made him an influential and valuable member 
of this court, whose loss from it will long be felt by 
those who remain. The opinions which he delivered 
here are in the reports of the decisions, and are an ex- 
hibit of his judicial life, and of the high powers which 
he possessed. 

There were other features of his character with 
which the public had less to do, but which made him 
an agreeable, entertaining and instructive associate. 
He had lived much among his fellow-men, and knew 
well their foibles and weaknesses, and their sterling 
qualities and better traits. A great power of observa- 
tion, and a happy faculty of description and narration, 
lit up with anagile and diffusive humor, and set in a style 
of expression quaint and droll in form of words and of 
mode of utterance, seized and kept the attention of au- 
ditors. His intercourse with men who were leading and 
influential in the nation and State, in both of which he 
had played no very minor part; his knowledge of pub- 
lic affairs and his practical wisdom made his reflections 
upon all of the topics which interest the men of to-day 
useful and suggestive. 

No doubt there were shades in his character; there 
will be where there are great prominences to cast 
them. He was very real and practical, and hence not 
pleased with forms, nor observant of conveutionalities, 
nor at times of courtesies. He was so quick to perceive 
and correct to judge, that it fretted him to slack his 
pace to that of a plodder, and he was sometimes abrupt. 

His humor was so lively and mastering that it some- 
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times jostled dignity and even decorum. The rough 
struggle of early life, not smiled upon by fortune, had 
calloused, somewhat, his natural finer feelings, and he 
did not always touch with tenderness the failings of 
others. There was, however, a well-spring of sympa- 
thy and kindness of which those know best among his 
rural neighbors who have ever found him a ready and 
uvpaid adviser, a discreetly generous helper, a most 
lenient creditor. 

His rugged constitution and physical frame of power 
at last yielded to the silent wear of unremitted labor, 
too seldom alternating with the relaxations common 
with men of less assiduity of pursuit. He died before 
the measure of his years was full, and with a regretful 
sense that there should have been yet more time spared 
to him for yet more service. But he bas left a noble 
fame, the record of a life clear and clean in its aims, 
pure in public ways and in private paths, full of busy, 
useful labors, and of duties well discharged and 
crowned with honor. 

To those who were nearer to him than we were, we 
offer our sympathy and suggest the consolation, though 
inadequate it be, to be found in his high, honorable 
and useful career. 

The members of the court will wear a badge of 
mourning for the days of its next sitting, and the 
clerk will cause the court-room to be appropriately 
draped. He will also enter this paper upon the min- 
utes of the court, and send a copy thereof to the mem- 
bers of the family of the deceasd Judge. 


(Signed) SANFORD E. CHURCH, 
W. F. ALLEN, 
CHAS. ANDREWS, 
Cuas. J. FOLGER, 
Cuas. A. RAPALLO, 
THEODORE MILLER. 
——___—<g———— 
MEASURE OF DAMAGES ON CONTRACT OF 
SALE. 


\ JE cannot feel that the recent case of Hinde v. 
Liddell, 238 W. R. 650; L. R., 10 Q. B. 265, is en- 
tirely satisfactory. The plaintiff had ordered goods of 
the defendant “for shipment,”’ being himself under 
contract for their supply to a third person, a fact not 
communicated to the defendant. The goods (grey 
shirtings) were of a kind only manufactured to order, 
and the defendant, too late to allow of a fresh order 
being executed elsewhere by the date fixed for delivery, 
informed the plaintiff that he could not carry out bis 
contract. Thereupon the plaintiff, in order to fulfill 
his coutract with his own purchaser, bought other 
goods, better and dearer, but the nearest that could be 
got, and delivered them to his purchaser, receiving 
only the original contract price. The question was 
whether he could recover from the defendant the 
extra price which he had thus paid and lost. It was 
held that he could, but the reasoning on which the 
judgment proceeds is inconsistent and unsatisfactory. 
The fact that the plaintiff was himself under a con- 
tract was not communicated to the defendant, and the 
statement that the goods were for shipment certainly 
contained no such information; the plaintiff might 
just as well have intended to ship them himself. 
Clearly, therefore, any damage which he suffered 
merely by reason of such contract could not have been 
recovered. And it follows that any course which he 
took for the purpose of avoiding such a loss, and ren- 
dered uecessary only by that necessity, could nut any 





the more render the defendant liable for the loss so 
caused. Yet Cockburn, C. J., says: “The course 
which the plaintiff pursued was right and reasonable ; 
he would have had to pay larger damages had he not 
fulfilled his contract, and so by giving this advance of 
price he did what was the best for ull parties.” That 
it was reasonable in his own interest is true; but the 
question is, what the defendant had to do with the 
damages which the plaintiff would have had to pay, or 
with the reasonableness of a course rendered necessary 
only by a contract to which the defendant was no 
party, and of which he had no notice. See Baxendale 
v. London, Chatham & Dover Railway Co., 23 W. R. 167; 
L. R., 10 Exch. 35. Whether it was “‘ best for all par- 
ties ’’ depends on whether the defendant was inter- 
ested in diminishing a loss to the plaintiff which was 
caused only by that collateral contract. 

Blackburn, J., on the other hand, expressly saying, 
* We do not decide any thing as to what the effect of a 
notice of the plaintiff's sub-contract might have been,” 
bases his judgment entirely on the consideration that 
the goods were not such as could be supplied by the 
market, and quotes from his own judgment in Die 
Elbinger Actien-Gesellschaft v. Armstrong, 23 W. R. 
127; L. R., 9 Q. B. 473, which case has no direct bear- 
ing on the present one, a long passage merely directed 
to showing by various citations and authorities that, 
where there is no market price, it does not follow 
that the damages for non-delivery will be nominal; a 
proposition which admits of no dispute. But the 
question was not whether the damages must necessa- 
rily be nominal, but whether the damages claimed 
flowed as a proximate cunsequence from the breach; 
and no argument on this point is presented to us. In 
the course of the argument, indeed, the learned judge 
had compared the case to that of a passenger whom 
the carrier failed to carry to a given place, aud Who was 
entitled to take such conveyance thither as he could, 
and to recover the cost. But this is an obvious fallacy. 
The passenger is no better off for being carried other- 
wise than by the carrier who had agreed to take him; 
probably he is worse off by so much loss of time and 
convenience; but, at any rate, he has only got by other 
means that which the carrier undertook to provide for 
him, that is, his own arrival at a particular place. But 
in the case in question the plaintiff had got something 
different from and better than that which he had bar- 
gained for. Presumably, therefore, if he had been his 
own master, he would have been better off by the dif- 
ference; that is, for his extra price he would have got 
extra worth, and could have realized the extra value, 
and so covered his extra expenditure. That which 
prevented him from doing so was unquestionably the 
contract by which he had bound himself to deliver; 
and this contract was unknown to the defendant. Inu 
what respect would the consequences have been differ- 
ent if the contract had been notified to the defendant? 
Yet the learned judge puts aside that assumption, on 
which more logically, but contrary to the facts, Cock- 
burn, C. J., in effect relies. 

Lastly (for Mellor, J., merely expressed his concur- 
rence with the two inconsistent judgments already 
delivered), Field, J., by way of argument, merely re- 
capitulates the facts. He adds, indeed, that the de- 
fendant knew the goods were for shipment; but it did 
not appear that the defendant kuew what market the 
goods were to be shipped to, or that, if he did, it was 
known to him, or was the fact, that no higher prices 
could be realized there for the goods of the better kind 
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than the current prices for goods of the exact kind 
contracted for. The strangest part of this judgment, 
however, is that in which the learned judge expressed 
himself as follows: “If the plaintiff had derived any 
benefit from the advance in price, I should hesitate 
before I said he could recover the whole of the differ- 
ence.’ Surely a very extraordinary hesitation; a hesi- 
tation whether, under the head of damages — that is, 
compensation for the loss caused by breach of a con- 
tract —the plaintiff could recover a profit! 

Upon the whole, it is impossible to feel satisfied with 
the course of reasoning followed in this case; and in 
considering it the question persistently recurs, whether 
the damage could have been in any way different if the 
contract had been communicated to the defendant, 
and whether, in fact, the loss claimed for did not 
directly follow from the circumstance that the plain- 
tiff was himself under an obligation to deliver.— 
[Solicitors’ Journal. 

—_—_+2—___. 


THE RULE IN SHELLEY'S CASE. 


HE object of this article is to present the rule in Shel- 
ley’s case; it does not aim at showing how far the 
rule may, or may not, now be law in the various States. 
In examining the rule itself, a vast field of valuable and 
material information ig necessarily entered upon; and 
it was found impossible to include in this article even 
extracts from all the sources at command, and hence 
only such extracts are given as will, it is judged, best 
tend to give the clearest conception of the rule; for 
that reason special reference is made to Preston on 
Estates, vol. 1, p. 263; Fearne on Remainders; Perrin 
v. Blake, 4 Burr, 2571; Harg. Law Tracts, 489, 501, 551. 
Nicholas Wolfe v. Henry Shelley, Queen’s Bench, 23 
Elizabeth (1581), 1 Rep’ts, 93. The Queen, on account 
of the great importance of the questions at issue, and 
for the purpose of having the same authoritatively set- 
tled, which had been up to that time the cause of fre- 
quent and long litigations, required the Lord Chan- 
cellor to summon to Westminster an extraordinary 
court, to consist of all the higher judges in the coun- 
try, that they might hear and decide the matter. And 
the court so called together in Trinity Term, 1581, con- 
sisted of the. following judges: Sir Thomas Bromley, 
Kt. Lord Chancellor of England; Sir Chris. Wray, Kt. 
Lord C. J. of England, and all his companions of the 
Queen's Bench; Sir James Dyer, Kt. Lord C. J. of the 
Common Pleas, and all his companions of the Common 
Pleas; Roger Manwood, Kt. Lord ©. Baron of the 
Exch., and all the Barons of the Exch. 

Plaintiff ’s counsel were: Anderson (Queen’s Serg’t), 
Gawdy and Fenner (sergeants). 

Defendant's counsel were: Solicitor-General Pop- 
ham, Cowper and Coke. 

The following questions were summitted to the 
court for its decision, and the following decisions were 
rendered : 

Question First. 

If tenant in tail suffers a common recovery with a 
voucher over, and dies before execution, can execution 
be sued against the issue in tail? 


Decision on Question First. 

Execution might be sued against the issue in tail, 
because the right of estate tail was bound by the 
judgment against the tenant in tail, and the judgment 
over to have the value, and that,in favor of the com- 
mon recovery (which are the common assurances of 
the land). 





Question Second. 

If tenant in tail make a lease for years, and after- 
ward suffer a common recovery; can the reversion be 
presently, by judgment of law, in the recoveror be- 
fore any execution sued? 


Decision on Question Second. 

The reversion was not in the recoveror immediately 
by the judgment. 

Question Third. 

If tenant in tail having issue two sons, and the elder 
dies in the life-time of his father, his wife large with 
a son; and then tenant in tail suffers a common re- 
covery to the use of himself for the term of his life, 
and after his death to the use of A. and C. for twenty- 
four years, and after to the use of his heirs male of 
his body lawfully begotten, and of the heirs male of the 
body of such heirs male lawfully begotten, and pres- 
ently, after judgment, an habere facias seisinam is 
awarded, that is to say, between five and six in the 
morning of the same day in which the recovery was 
suffered, tenant in tail dies, and after his death, and 
before the birth of the son of the elder son, the recov- 
ery is executed, by force whereof the uncle enters, 
and after the son of the elder son is; is his entry 
upon the uncle lawful or not? 


Decision on Question Third. 


That the uncle was in, in course and nature of a de- 
scent, although he should not have his age, nor be in 
ward. 

lst. Because the original act, to wit: the recovery, 
out of which all the user and estates had their essence, 
was had in the life of the grandfather, to which the 
execution after had retrospect. 

2d. Because the use and possession might have 
vested in the grandfather if execution had been sued 
in his life. 

3d. Because the recoverors by their entry, nor the 
sheriff by doing of execution, could not make whom 
they pleased, inherit. 

4th. Because the uncle claimed the use by force of 
the recovery, and of the indentures by words of lim- 
itation and not of purchase. And the recovery, not- 
withstanding the death of the grandfather in the morn- 
ing between the hours of five and six on the same day, 
was good enough. 

Question Fourth. 

If the uncle in this case may take as a purchaser, for 
as much as the elder son had a daughter, which was 
heir general, and right heir of the grandfather at the 
time of the execution of the recovery ? 

Decision on Question Fourth. 

This question was only passed upon as far as it was 
answered by the decision above. 

The judgment of the court was for the defendant; 
all concurred except one justice of the Common Pleas. 

The substance of the decision (called the “* Rule in 
Shelley's case ’’) is expressed in these words: 

‘““When the ancestor, by any gift or conveyance, 
taketh an estate of freehold, and in the same gift or 
conveyance an estate is limited, either mediately or 
immediately, to his heirs in fee or in tail, ‘ the heirs’ 
are words of limitation of the estate and not words of 
purchase.”’ 1 Rep’ts (93), 104; Co. Litt. 299, b, note, 261. 

It must be remembered that ‘‘the case did not give 
rise to the rule, but only afforded an opportunity 
to apply the rule.’’ Washburn before Harvard Law 
School, Oct. 29, 1867. 

The rule is known to have been in existence in 1325 
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(18 E. 11), and it is referred to in books as * ancient,” 
which it is presumed carries its origin back before 1189. 
Hargrave’s Law Tracts, 568. 

The general understanding of the rule may be ob- 
served in the following: 

“The rule enlarges the estate for life into an inherit- 
ance, and gives to the tenant for life the capacity of a 
tenant in fee, by which he can depart the entails or 
strict settlements intended by the party.”” 4 Kent's 
Com., 10th ed., 260 (227*). 

The legal reason for considering the word “heirs,” 
as beinga word of limitations rather than of purchase, 
is illustrated by the following: If no gift was made to 
the heir by the deed that conveyed to the ancestor, on 
the death of the ancestor the heir would take it by 
descent; so if by deed, land is given to the heirs 
(which the heirs would take by descent, if their names 
had not been in the deed), the law will not allow 
them to take by deed, i. e., by purchase, since they are 
entitled to take by a greater and safer title, i. e., by 
descent. 

* When the ancestor taketh an estate of freehold, 
and after a remainder is limited to his right heirs; 
that the fee simple vested in himself as well as if it 
had been limited to him and his heirs, for his right 
heirs are in this case words of limitation of estate and 
not of purchase.” Co. Litt. 319 b, 376 b. 

“Te amounts to a prohibition upon the ancestor 
against making his heirs purchasers, by giving at his 
death what the law confers without his aid.’’ Co. Litt. 
376 b (note 1, § ii). 

* All heirs, taking as heirs, must take by descent.”’ 
Co. Litt. 376 b (note 1, § iv). 

“For whenever the ancestor takes an estate for life, 
and after a limitation is made to his right heirs, the 
right heirs shall not be purchasers."’ Co. Litt. 22 b. 

“The policy of the rule was, that no person should 
be permitted to raise in another an estate which was 
essentially an estate of inheritance, and at the same 
time make the heirs of that person purchasers.’ 4 
Kent's Com., 10th ed., 250 (216*). 

* It is not, nor ought it to be, in the power of a grantor 
or testator, to prescribe a different qualification to 
heirs from what the law prescribes, when they are to 
take in their character as heirs; and the rule, in its 
wisdom and policy, did not intend to leave it to the 
parties to decide what should be a descent, and what 
should bea purchase. The rule is absolute, that whoso- 
ever takes in the character of heir must take in the 
quality of heir.” 4 Kent’s Com. 259 (226*). 

“If an estate be made to A for life, remainder to 
his right heirs in fee, his heirs shall take by descent, 
for it is an ancient rule of law, that whenever the an- 
cestor takes an estate for life, the heir cannot by the 
same conveyance take an estate in fee by purchase, but 
only by descent.”” 

“The ancestor, during his life, beareth in himself 
all his heirs; and, therefore, when once he is or might 
have been seized of the land, the inheritance so lim- 
ited to his heirs vests in the ancestor himself; and the 
word * heirs’ is not esteemed a word of purchase, but a 
word of limitation, inuring so as to increase the estate 
of the ancestor from a tenancy for life to a fee simple.” 
2 Black. Com. 242. 

“One leading principle * * * is that whenever a 
devisee gives to the heir the same estate in quality as 
he would (have) by descent, he shall take by the latter 
(descent), which is the title most favored by law, and 
that merely charging the estate with debts or legacie 








will not break the descent.” 
line 22). 

The consideration, which may have led to the inter- 
pretations of the law as settled in this case, may be dis- 
covered in the following extracts: 

“Therule * * * is part of an ancient policy of 
the law to guard against the creation of estates of in- 
heritances with qualities, incidents or restrictions for- 
eign to their nature.”’ Co. Litt. 376, b (note 1, § ii). 

“It was to prevent fraud upon feudal tenures, for 
when the heir came into tenures by descent, the lord 
was entitled to those grand fruits of military tenure, 
wardship and marriage, but if he took by purchase 
only the trifling acknowledgment of relief was due 
the lord.” Co. Litt. 376 b (note), § ii); 4 Kent’s Com. 
251 (217*). 

“If the heir were allowed to succeed by purchase, it 
would defeat the specialty creditors of the ancestor; 
it would have suspended all actions for the inheritance 
of the land.”’ Co. Litt. 376 b (note 1, § ii). 

A point of importance in the rule, as to whether the 
word * heirs”’ is a word of limitation or of purchase, 
is to determine whether those on the part of the 
mother or father may take. The rule of law at the 
time of Shelley's case (1581), and before was (as shown 
in Co. Litt. 12 b, 13 a, and 2 Black. Com. 172, note 
12) that, if land inherited from the mother was not 
disposed of by purchase, the heirs on the mother’s part 
would inherit. But if land was obtained by descent, 
not on the part of the mother, the heirs on the mother’s 
part could not inherit until failure of heirs on the 
father’s part. Another reason, and a greater, was, to 
preserve the marked distinction between descents and 
purchasers, and prevent title by descent from being 
stripped of its proper incidents and disguised with the 
qualifications and properties of a purchaser. 4 Kent’s 
Com. 251 (217*). 

In closing this note the following authorities are 
named as affording desirable information: Co. Litt. 
24 b(u. 3); Coulson v. Coulson,2 Atk. 248; Stephenson v. 
Hogan, 15 B. Monr. (Ky.) 282; Brudshaw v. Spencer, 1 
Ves. 142; Jones v. Morgan, 1 Bro. 206; Doe v. Col- 
year, 11 East, 548; Bacon’s Abr. Tit. Rem. and Rey., 
notes by Ld. C. Baron Gilbert. 


Cuas. H. Hopegs, 
ee 


INJURY FROM COLLECTED WATER. 


SOME of the consequences which have resulted from 

the recent heavy rainfall invest the case of Nichols 
v. Marsland, reported in the current number of our 
reports (44 Law J. Rep., N.S., Exch. 134), with more 
than common interest. The action was brought, and 
the argument on behalf of the plaintiff was main- 
tained, on the strength of the decision of the highest 
court in the celebrated case of Fletcher v. Rylands. 
There the defendants had caused a reservoir to be 
constructed on their own land; and, in the course of 
construction, the workmen had insufficiently filled 
with soil some old vertical shafts on the land. When 
the reservoir came to be filled, the water broke through 
the soil in the shafts and made its way into the plain- 
tiff’s colliery. In the Court of Exchequer, the case 
being argued as res integra, Chief Baron Pollock and 
Baron Martin held that the defendants were not liable; 
but Baron Bramwell dissented from the judgment. 
34 Law .J. Rep., N. S., Exch. 177. Upon appeal to the 
Exchequer Chamber, the judgment of the court below 
was reversed. 35 Law J. Rep., N. S., Exch. 154. In 
delivering the judgment of the court, Mr. Justice 
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Blackburn said: ‘* We think that the true rule of law 


is that the person who, for his own purposes, brings on 
his own land, and collects and keeps there, any thing 
likely to do mischief if it escapes, must keep it in at 
his peril; and that, if he does not do so, he is prima 
facie answerable for all the damage which is the nat- 
ural consequence of its escape. He can excuse him- 
self by showing that the escape was owing to the plain- 
tiff’s default, or perhaps that the escape was the con- 
sequence of vis major, or the act of God; but, as noth- 
ing of this sort exists here. it is unnecessary to inquire 
what excuse would be sufficient.’’ The case went to 
the House of Lords, and there Lord Chancellor Cairns 
and Lord Cranworth expressly approved the law as 
laid down in the passage cited from the judgment of 
Mr. Justice Blackburn. But in that approbation their 
lordships were, as may plainly be seen from the con- 
text (37 Law J. Rep., N. S., pp. 164, 165), not contem- 
plating the exception introduced after the word “ per- 
haps’ in the judgment of the court below, but rather 
the general proposition upon which the case itself was 
decided. The exception was mere obiter dictum, and 
was itself qualified and weakened by the express re- 
fusal of the court to consider ‘‘ what excuse would be 
sufficient.’’ Neither the Court of Exchequer Chamber 
nor the House of Lords could be taken to have deliv- 
ered any opinion upon the point whether a defendant 
who had collected water, as in that case, would be an- 
swerable for its escape where the escape was imme- 
diately brought about by vis major, or the act of God. 
That being so, the Court of Exchequer was really con- 
fronted by a novel problem in the case of Nichols v. 
Marsland. There the defendant was the owner of 
three lakes of ornamental water fed by a natural 
stream, but at various points the water in the lakes 
was penned in by embankments and weirs. On June 
18, 1872, there was a very heavy fall of rain, the lakes 
overflowed, and carried away certain bridges. The 
jury found that the bursting of the lakes was caused 
by vis major, that the rain was excessive and could not 
be guarded against by proper care. The court, upon 
the argument of the rule,’ took the ground that although 
the defendant stored the water, yet she was not liable, 
because some agent, over which she bad no control, let 
the water out. Suppose a stranger, or the queen’s 
enemies, or an earthquake, or lightning, broke the 
wall of a reservoir, would the person who stored the 
water be liable for the consequences? Counsel for the 
plaintiff. owing to the finding of the jury, felt driven 
to contend for the affirmative answer to this question, 
and thus to urge a proposition of rather alarming di- 
mensions. The difficulty which strikes us in this case 
turns rather upon the question whether a very heavy 
fall of rain can properly be regarded as vis major with 
reference to the storage oi water. The court supposed 
that the analogy between a rainfall and an invading 
army, or an earthquake or lightning, was complete. 
That seems to us not to be so; rain is only so much 
more water poured into a reservoir. It is of the same 
substance with that which the owner of the reservoir 
has undertaken to store and keep safe, and all that 
happens isan addition to the general bulk. Earth- 
quake, lightning, and invaders are foreign elements 
operating upon the storage walls, and destroying them 
by an independent force. No doubt, if a stranger in- 
creased the bulk of water by wrongfully directing a 
stream into the reservoir, that might properly excuse 
the owner of the reservoir. But, then, the new water 


would come from au unexpected source, and the very 





act of bringing it thither would be a trespass on the 
part of the stranger. On the other hand, rain natur- 
ally and according to human experience descends from 
the clouds, and frequently in large quantities. Asa 
matter of scientific calculation we believe that every 
place in this country within a given cycle of years is 
certain to be subject to an excessive rainfall. How- 
ever this may be, it may fairly be contended that there 
is nothing wonderful or contrary to probability in the 
descent of a large body of water from the clonds; and 
it is entirely consistent with what has happened and 
will again happen, that the descent of heavy rain will 
increase the bulk of stored water. At the trial, Lord 
Chief Justice Cockburn intimated that in his opinion 
the rain, although unprecedented — or rather, we sup- 
pose, unusual, for, of course, it was not unprece- 
dented — did not amount to vis major; and that opin- 
ion might, perhaps, have been advantageously followed 
by the court.--—Law Journal. 
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RECOVERY OF MONEY PAID ON FORGED 
CHECKS. 


SUPREME COURT OF MISSOURI, MARCH TERM, 1875- 
THIRD NATIONAL BANK OF St. Lours v. ALLEN et al., 
appellants. 


1. Banks: checks: forgery of : payment by mistake: notice 
of forgery: money may be recovered back, when. — A bank 
having paid to a stranger a check, drawn upon a sister 
bank, collects from the latter the amount of the check. 
The paper turns out to have been forged, but at the 
time of the payment, neither bank is aware of, or has 
reason to suspect the fact. The next day the paying 
bank escertains the forgery, and on that day or the one 
succeeding, notifies the other bank of the fact. Held, 
that the notification is given in a reasonable time and 
that the =o! may be recovered back. 

2. The general rule is that if, in view of all the circum- 
stances, the party is not negligent in ascertaining or 
communicating notice of the fraud, he may so recover. 
And it seems that no other general limitation as to time 
of notice can be adopted. 

3. When the paper purports to be the paper of the bank itself. 
— The above case is di-tinguishable from one in which 
the paper presented purports to be the note of the bank 
itself — where the bank may be remediless. 


PPEAL from St. Louis Circuit Court. 
Dryden & Dryden, for appellants. 
Sharp & Broadhead, for respondent. 


WaaGner, J. This was a suit to recover the amount 
of a check drawn on and paid by the plaintiff, but 
altered before payment. 

The facts, as they appear from the record, are sub- 
stantially these: Thomas Rhodus & Co., a business 
firm, keeping their accounts with the plaintiff, drew a 
check on it for $20, payable to a stranger. On the 
day of the date of the check, a stranger, represent- 
ing himself as an employee of Rhodus & Co., appeared 
at the counter of the defendants, who were private 
bankers, and negotiated for the purchase of a quantity 
of gold, to be paid for in currency, and then retired. 
Afterward, during this same day, this stranger re- 
turned to defendants’ banking house, bringing with 
him what purported to be the check of Rhodus & Co., 
payable to defendants for the exact amount in cur- 
rency required to pay for the gold previously nego- 
tiated for, and delivered the check to the defendants 
who then and there delivered to him the gold con- 
tracted for. This occurred during business hours on 
Wednesday. The next day (Thursday), the defend- 
ants presented and the plaintiff paid the check, the 
defendants’ name being indorsed thereon. The check 
paid was the same that was drawn by Rhodus & Co., 
and which before it reached defendants was altered 
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by substituting $368.38 for $20, and the name of de- 
fendants as payees instead of the original payee. There 
was nothing in the appearance of the check, or in the 
conduct of any one connected with the transaction 
calculated to excite suspicion. The plaintiff's evidence 
showed that it discovered the forgery the next day 
after it paid the check, and immediately on the same 
day notified the defendants of the forgery, whilst on 
the other hand the defendants’ witnesses testified that 
they received the notice the second day after the pay- 
ment. 

The case was tried before the court without the in- 
tervention of a jury, and at the instance of the plain- 
tiff three declarations of law were given: First, the 
defeudants were bound to use ordinary diligence in 
the discovery of the forgery, and if it appears from 
the evidence that the defendants were guilty of neg- 
ligence in failing to discover the forgery, and that 
plaintiff paid the amount of the draft to the defend- 
ants in iguorance of the fact that it was a forgery, 
then plaintiff is entitled to recover; second, if plain- 
tiff paid the draft to defendants without knowing it to 
be forged, and withcut any reasonable cause to believe 
it to be a forgery, but supposing it to be a genuine 
draft for the amount of money called for on its face, 
the plaintiff is entitled to recover, provided notice was 
given to defendants of the fact within a reasonable 
time after the discovery of the forgery; third, if the 
notice of the fact of forgery was given to defendants 
on the day it was discovered by plaintiff, although it 
may have been two days after the payment of the 
draft, the court will hold that such notice was within 
a reasonable tithe. The defendants then asked the 
court to declare the law to be, that upon the evidence 
and the facts admitted by the parties, the plaintiff 
was not entitled to recover. This declaration was re- 
fused, and a judgment was then rendered for plain- 
tiff. 

It seems to be well settled that money erroneously 
paid, or allowed, under mutual ignorance or mistake 
of facts, may be recovered back. The cases founded 
on mistake seem to rest on this principle: that if par- 
ties, believing that a certain state of things exists, 
come to an agreement with such belief for its basis, 
ou discovering their mutual error, they are remitted 
to their original rights. Mowat v. Wright, 1 Wend. 
335-62, per Savage, Ch. J. As money paid under a 
mistake of fact may always be recovered back. one 
who pays money on forged paper, by discounting or 
cashing it, can always recover it back, provided he has 
not materially contributed to the mistake himself, 
and has given a sufficiently early notice of the mistake 
to the other party after he has discovered it. As to 
what is a sufficiently early notice, or in other words, 
reasonable time, there has been considerable difference 
of opinion. In the eariier English cases, it was strictly 
held that the payor could not recover back the money 
unless he gave notice on the very day of the payment, 
and before any change of circumstances. 2 Pars. N. 
& B. 598, and note. 

But in this country this doctrine has not generally 
prevailed. The American courts have mostly repu- 
diated it, and the accepted rule is, that the payor 
must be allowed a reasonable time to detect the for- 
gery and demand restitution. What will amount toa 
reasonable time will greatly depend on the circum- 
stances of each particular case. It is conceded, at all 
events, that it is not necessarily the very day of pay- 
ment, nor the day after. For one who passes a forged 





bill, it is said, cannot avoid his liability on pretense of 
delay in detecting the forgery and giving notice; and 
reasonable diligence is all that can be required. There- 
fore where no negligence is imputable to the drawee 
in failing to detect the forgery, want of notice within 
the time which ordinarily charges previous parties on 
negotiable paper is excused, provided it be given to 
the holder as soon as the forgery is discovered. 2 Pars. 
N. & B. 599; Canal Bank v. Bank of Albany, 1 Hill, 
287; U.S. Bank v. Bank of Georgia, 10 Wheat. 333; 
Bank of Commerce v. Union Bank, 3 Comst. 230; Espy 
v. Bank of Cincinnati, 18 Wall. 604. 

In the case of Espy v. Bank of Cincinnati, 18 Wall. 
604, Stall and Meyer, customers and depositors with 
the First National Bank of Cincinnati, made their 
check on that bank for the sum of $26.50, payable to 
the order of Mrs. E. Hart, and delivered it to a stranger 
to all the parties to the transaction, out of which the 
controversy arose. The man erased the name of the 
payee and the amount for which it was given, and in- 
serted the name of ‘‘ Espy, Heidelbach & Co., bankers 
and brokers,”’ and also the sum of 33,920, and passed it 
to Espy, Heidelbach & Co., in payment of bonds and 
gold which he purchased of them. The check was 
paid by the bank through the clearing house, and the 
next day the fraud was discovered, and the bank made 
a demand on Espy, Heidelbach & Co. for the amount, 
as paid through a mistake. Judge Miller, writing the 
opinion of all the judges, after making the above 
statement of facts, said: ‘If this were all the case, 
there could be no doubt of their right to recover. The 
principle that money so paid under a mistake of the 
facts of the case can be recovered back is well set- 
tled, and in the case of raised or altered checks so 
paid by banks on which they were drawn, there are 
numerous well-considered cases where the right to 
recover has been established, when neither the party 
receiving, nor the party paying, has been in any fault 
or blame in the matter.”’ 

In that case as in this, the fraud was not discovered 
till the day after the payment was made, and it is not 
shown when the notice was given, and no point ap- 
pears to have been made upon it. The case is the 
latest on the subject, and gives the great weight of 
the national tribunal in opposition to the early Eng- 
lish cases, and in favor of the predominant American 
doctrine. 

In the case of the Cunal Bank v. Bank of Albany, 1 
Hill, 287, the payment was made on a forged indorse- 
meut, on the 28th of March, 1839, and on the 7th day 
of June thereafter the plaintiff called on the defend- 
ants, and asked to have the money refunded, notify- 
ing them, at the same time, of the forgery; and it 
was decided that they were entitled to recover. Mr. 
Justice Cowen examined the English cases and strongly 
disapproved of them, and in the course of his opinion, 
said: 

“But Tam not willing to concede that delay in the 
abstract, as seems to be supposed, can deprive the party 
of his remedy to recover back the money paid under 
the circumstances before us. It is said that the de- 
fendants had indorsers behind them; and by delay 
they were prevented from charging them by giving 
reasonable notice. Admit this to beso. The plain- 
tiffs did not stand in the relation of a holder. They 
were the drawees, aud advanced the money by way of 
payment. They would never, therefore, think of no- 
tice to the defendants till they accidently discovered 
the forgery. If there had been any unreasonable de- 
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lay after such discovery, another question would be 
presented.” Same point, Bank of Commerce v. Union 
Bank, 3 Comst. 230; Kingston Bank v. £ttinge, 40 N. 
Y. 301. 

In Koontz v. Central National Bank, 51 Mo. 275, the 
draft was paid by mistake in July and no notice was 
given to the defendant of the error till the following 
December, and we held that the plaintiff might still 
recover. The case of the U.S. Bank v. Bank of Geor- 
gia, 10 Wheat. 333, and the Gloucester Bank v. The 
Salem Bank, 17 Mass. 33, are strongly relied on by the 
counsel for the defendants in this court. They were 
both cases where the banks had received their own 
notes in payment. In the United States Bank v. Bank 
of Georgia, the parties had had mutual dealings, and the 
latter received a quantity of its own notes in payment 
of a balance. It appeared that part of these notes 
were forged, and it retained them nineteen days with- 
out notifying the plaintiffs of the fact. The court ad- 
mitted that the modern authorities, in a strong man- 
ner, asserted that a payment received in forged paper 
or in base coin was not good, and if there was no neg- 
ligence in the party he might recover back the consid- 
eration; but they distinguished the case. They pro- 
ceeded upon the theory that the notes in question were 
not the notes of another bank or the security of a 
third person, but they were received and adopted by 
the bank as its own genuine notes in the most absvo- 
lute and unconditional manner. They were treated 
as cash, and carried to the credit of the plaintiff, in the 
same manner as if they had been genuine notes or 
coin. It was deemed that considerations of public 
convenience and policy would authorize a distinction 
between cases where a bank receives forged notes pur- 
porting to be its own, and those where it receives the 
notes of other banks in payment or upon general de- 
posit. It has the benefit of circulating its own notes 
as currency, and commanding thereby the public con- 
fidence. Itis bound to know its own paper and pro- 
vide for its payment, and must be presumed to use all 
reasonable means, by private marks and otherwise, to 
secure itself against forgeries and impositions. Under 
such circumstances, the receipt by a bank of forged 
notes, purporting to be its own, must be deemed an 
adoption of them. It has the means of knowing if 
they are genuine; if these meaus are not employed, it 
is evidence of that neglect of duty which the public 
have aright to require. But whilst laying down the 
above propositions as controlling the particular case, 
the doctrine was recognized, that in relation to forged 
bills of third persons received in payment of a debt, a 
recovery may be had if notice is given within a rea- 
sonable time. The case of The Gloucester Bank v. The 
Salem Bank, was where forged notes of the latter had 
been paid to the former, and upon a subsequent dis- 
covery the amount was sought to be recovered back. 
No notice was given of the doubtful character of the 
notes until fifteen days after their receipt, and no 
actual averment of forgery until about fifty days. The 
notes were in a bundle when received, which had not 
been examined by the cashier until after a considera- 
ble time had elapsed. The court said: *‘ The true rule 
is, that the party receiving such notes must examine 
as soon as he has opportunity, and return them imme- 
diately. If he does not, he is negligent, and negligence 
will defeat his right of action. This principle will 
apply in all cases where forged notes have been re- 
ceived, but certainly with more strength where the 
party receiving them is the one purporting to be bound 





to pay. For he knows better than any other whether 
they are his notes or not, and if he pays them or 
receives them in payment, and continues silent after 
he has had sufficient opportunity to examine them, 
he should be considered as adopting them as his 
own.” 

Neither of these cases is in opposition to the prin- 
ciples of law announced previously in this opinion, but 
they are rather confirmatory of them. The court has 
found here that the plaintiff paid the forged draft 
under a mistake of fact, and its right to recover is un- 
doubted. 

The discovery of the forgery was made on the next 
day after payment, and whether the defendant was no- 
tified on that day or the next succeeding, in either 
event we think it was within a reasonable time. A 
point has been raised here that there was no offer to 
return the draft, but that does not appear to have 
been raised in the pleadings or passed upon in the 
court below. 

We think the judgment should be affirmed ; the other 
judges concur. 

—_\_> —___——_— 
AMENDMENT OF RULES FOR ADMISSION OF 
ATTORNEYS TO SUPREME COURT. 


rT AX allowance of one year shall be made to appli- 
cants who are graduates of any college or uni- 
versity, who, in their course of study, shall have been 
instructed in the theory and general principles of juris- 
prudence, and in the historical development of the 
constitutional law of the United States and Great 
Britain. The proof of which shall be the certificate 
of the president of the college where such applicant 
graduated, to the satisfaction of the Supreme Court, 
that he has been taught and sustained a satisfactory 
examination in said studies, specifying the same, and 
no other allowance shall be made to such applicants 
for study, prior to the time of graduation, which time 
shall be made to appear.” 
Adopted September 22, 1875. 
(Signed) 8S. E. Courca, 

W. F. ALLEN, 

Cuas. A. RAPALLO, 

Cuas. J. FOLGER, 

CuaAs. ANDREWS, 

THEODORE MILLER. 


a 
COURT OF APPEALS DECISIONS. 


or following decisions were handed down in the 

New York Court of Appeals on Tuesday, Septem- 
ber 21, 1875: 

Judgment reversed and new trial granted, costs to 
abide event— Price v. Keyes; Heineman v. Heard; 
Hasbrouck v. Bruce; Stilwell v. Carpenter; Dean v. 
J&tna Life lns. Co.; Arnold v. Angell; Odell v. Du- 
rant; Sheehy v. Burger; Kent v Kent.— Order 
affirmed, with cost—In re Bloomfield and Rochester 
Gas Co. v. Calkins; People ex rel. Welch v. Nash; In 
re-opening Kingsbridge road.— Judgment affirmed, 
with costs — Fredeckar v. The Guardian Mutual Life 
Insurance Company; The Town of Venice v. Wood- 
ruff; Same v. Murdock; Dolan v. Mayor, etc., of New 
York; Giles v. Austin; Nelson v. Luling; Slocum v. 
English ; Robertson v. Hillman; Westervelt v. Ackley; 
Van Ingen v. Whitman; Ogden v. Jennings; Wicks v. 
Hatch; Provoost v. Colyer; Taylor v. Hepper; Lloyd 
v. Barnes.— Order granting new trial affirmed, and 
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judgment absolute for defendants on stipulation, with 
costs—Ten Eyck v. Craig; Meneely v. Meneely.—— 
Order of general term reversed and judgment of 
special term affirmed, with costs — Hathaway v. Town 
of Cincinnatus; In re Kalbfleisch; In re Same; In re 
Kiernan.——Order affirmed and judgment absolute 
for defendants on stipulation, with costs— Voorhis v. 
The Mayor, etc.; Sanford v. Sanford. Order of 
general term modified so as to send the case back for 
rehearing at special term, and as thus modified affirmed, 
without costs to either party in this court —In re Con- 
way.——Judgment of general and special terms re- 
versed and judgment for defendant on demurrer, with 
costs — Fowler v. Palmer. 








+ —— 
NOTES. 


HE Hon. William Beach Lawrence is engaged in the 

completion of his commentaries. —— The Journal 
du Droit International Privé et de la Jurisprudence 
Comparée for July and August contains the completion 
of the article on the mixed tribunals of Japan, and an 
interesting article by Eugene Pouillet on the Rights of 
Strangers in France in relation to Trade Marks. It 
has also numerous abstracts of decisions on questions 
of private international law from France, Prussia, Bel- 
gium and the United States. —— We have received the 
annual address of President James A. Whitney 
to the New York Society of Practical Engineers, 
on the Relation of the Patent Laws to American Agri- 
culture, Arts and Industries. It is a very full and 
intelligent review of the subject. 





A correspondent sends us the following: ‘ The case of 
The People v. Betts, 55 N. Y. 600, has already been the 
subject of comment in the JoURNAL, ante, page 144, 160. 
Your readers will find it profitable when examining 
the opinion in that case to read the opinion of the 
court in The matter of the Mayor, ete., of New York, 
49 N. Y. 150, especially that portion of the opinion on 
page 154. In Southworth v. Benneit, 58 N. Y. 659, the 
court appear to have held that it was within the dis- 
cretion of the trial court to allow a witness to be asked 
whether he was not under indictment for usury? This 
appears to conflict with Jackson v. Osborn, 2 Wend. 
555, in which case the court, on page 558, certainly give 
very good reasons for their holding; and it seems to 
have met with the approval of the Court of Appeals 
in Newcomb v. Griswold, 21 N. Y. 298, 301. 


The Roman and Hindoo systems of law have hitherto 
been regarded as the main, if not the only, source from 
which information could be gathered concerning the 
infaney of mankind, or even concerning the Aryan 
race of men. But a new and valuable source of infor- 
mation as to the early history of institutions has been 
furnished by the Irish Government in the translations 
of the Ancient Laws of Ireland—called the Brehon 
Laws. The first volume of these trauslations was 
published in 1865, and the third appeared last year. 
These laws were made by Mr. Maine the principal sub- 
ject of his Lectures on the Early History of Institu- 
tions, recently published. The historic value of the 
Brehon laws, like that of the Hindoo system, arises 
from the fact that they have no modern history, or in 
other words, from the arrest of their development. To 
use au illustration of Mr. Maine’s, let it be remem- 








bered that the Roman law which, next to the Christian 
religion, is the most plentiful source of the rules 
governing actual conduct throughout Western Europe, 
is descended from a small body of Aryan customs, 
reduced to writing in the fifth century before Christ, 
and known as the Twelve Tables of Rome. This law 
was at first expanded and developed, not by legislation, 
but by judictal interpretations by successive genera- 
tions of learned men. But in process of time the 
Roman law became so matured, developed and refined 
that the ancient institutions of the Romans are only 
seen through it dimly. On the other hand, while it is 
altogether probable that the Brehon laws had their 
origin in customs and their development in judicial 
interpretations, they differed from the Roman law in 
that this process was exclusive, and that none of the 
latter agencies by which law is transformed came into 
play. They thus form an authentic monument of a 
very ancient group of Aryan institutions. 


The mild Hindoo is by nature extremely litigious, a 
propensity which the Indian government has sought 
to check by imposing a heavy ad valorem stamp duty 
on plaints. In spite of this, suits are instituted, not 
only upon the most frivolous, but upon the most 
extraordinary causes of action. Thus we find in the 
Indian law reports suits instituted by a member of a 
Hindoo family against the family barber, the only 
complaint of the plaintiff being that the barber has 
declined to operate upon his head. The climax of ab- 
surdity was, however, probably not reached until the 
trial of an action which is reported in a recent number 
of the (aleutta Weekly Reporter. The plaintiff instituted 
a suit against the defendants in the court of a Moonsiff 
to recover thirty-three rupees (£3 6s.) as damages, on 
the ground that the plaintiff had invited the defend- 
ants to an entertainment at the plaintiff’s house, which 
entertainment comprised a feast of some 150 persona, 
and that the defendants had, after accepting tbe invi- 
tation, failed to attend, whereby the food prepared by 
the plaintiff for his guests was wasted, and the plain- 
tiff was endamaged. The Moonsiff’s judgment is in 
the following words: * This suit is brought for the 
recovery of thirty-three rupees, being the sum ex- 
pended by plaintiff for making preparations for an 
entertainment in his house for the defendants. It has 
been proved by plaintiff's witnesses that defendants 
accepted the invitation of plaintiff, but did not partake 
of the feast that was prepared by plaintiff at great 
expense. From this act of the defendants, plaintiff 
has suffered a loss of thirty rupees expended by him 
in preparing the articles of food necessary for his 
guests. This sum he would not have expended had 
the defendants not accepted his invitation. As by 
this act of the defendants plaintiff has suffered a loss 
of thirty rupees, as proved by his witnesses, I think he 
will be entitled to recover this sum from the defend- 
ants.’’ The case came on appeal to the High Court of 
Caleutta, which, it is hardly necessary to say, over- 
ruled the decision of the Moonsiff, saying that they 
failed to find either in the evidence or the judgment 
any ground whatever for holding the defendants liable 
for damages, and adding: “If persons, by accepting 
an invitation to their neighbor's house, and afterward 
failing to attend, were to be held liable to recoup the 
entertainer for the price of the food unconsumed on 
account of their absence, the risk of accepting invita- 
tions would be very serious iudeed.”’ 
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CURRENT TOPICS. 


HE demurrer to the indictment of Mr. George D. 
Lord raised an important question of criminal law, 
which we hope the Court of Appeals will ultimately 
have an opportunity to settle. The Revised Statutes 
provided that, except for murder, ‘indictments 
shall be found and filed in the proper court within 
three years after the commission of the offense.” 
In 1873, the Revised Statutes were so amended as to 
extend the time within which an indictment shall 
be found to five years after the commission of the 
offense. The validity of this act, so far as it relates 
to offenses alleged to have been committed before 
its passage, is the question raised, and which the 
Superior Court of Buffalo proposes to decide to-day. 
After the statute of limitation has run on a civil 
action, the action cannot be revived by statute, and, 
without examining the question, we see no reason 
why the same rule should not apply in criminal pro- 
ceedings. But where the indictment was not barred 
when the act of 1873 was passed, the legislature 
may, very likely, have the power to extend the 
limitation. A correspondert has referred, in an- 
other column, to some authorities, but we have not 
thought it worth while, at this stage of the ques- 
tion, to examine them. 


Dr. Spear has an interesting paper in this week’s 
Independent on ‘‘The Legal Tender Power of the 
States,” based upon the Act of the legislature of 
this State of 1875, providing that contracts and 
obligations made after January, 1879, shall be pay- 
able in coin. This statute presents an interesting 
question, both theoretically and practically. If 
such an act is valid for New York, it is, of course, 
valid for every State in the Union; and, if valid, to 
take effect in 1879, it would have been just as valid 
if passed and to take effect in 1863. The New York 
Statute and the Legal Tender Act are in direct and 
positive conflict, and it becomes of grave importance 
to know whether the legislature of this State had 
the power it assumed, or whether its Act was a mere 
jeu de thedtre. Dr. Spear thinks it had the power, 
and his argument is logical and convincing. It is 
in brief this: The powers not delegated to the 
United States, nor prohibited to the States, are 
reserved to the States. The Constitution provides 


Vou. 12.— No. 14. 





that ‘‘no State shall make any thing but gold and 
silver coin a tender in payment of debts,” implying 
a complete previous jurisdiction in the States over 
the whole subject of debts, and methods and me- 
diums of payment, which was qualified only by the 
clause of the Federal Constitution above quoted, 
therefore and thereby leaving in the States the power 
to make gold and silver a legal tender, or, in other 
words, placing it among the reserved powers. 


The writer says in conclusion: ‘* The States have, 
then, only to exercise this power in respect to the 
discharge of contracts, and thereby make them pay- 
able in the coin of the United States, and the 
Legal Tender Acts in legal effect come to an end, 
unless the courts, and especially the Supreme Court 
of the United States, should take the ground that 
no State has the right to make debt contracts paya- 
ble in gold and silver coin so long as Congress says 
that they may be paid in the notes of the United 
States. This, in plain language, would be equiva- 
lent to saying that, so long as Congress chooses to 
make United States notes a legal tender, no State 
can exercise its reserved right to make contracts 
within its own jurisdiction payable in gold and 
silver coin. It would be equivalent to saying, that 
what the Constitution clearly says the States may do, 
Congress has the right to say that they shall not do, 
It would be equivalent to abrogating a constitu- 
tional State right by the legislation of Congress, It 
would, in short, be equivalent to an alteration of 
the Constitution by a legislative enactment.” 


The Western Jurist for September contains Judge 
Cooley’s address to the Iowa State Bar Association. 
Its subject was the ‘‘ Sources of Inspiration in Legal 
Pursuits.” While the address contains some excel- 
lent passages —the finest one we give in another 
column —it is on the whole hardly up to what we 
had expected. He speaks of some six or seven 
‘*Sources of Inspiration,” among which are (1) 
‘‘The pleasure and benefit to be derived from a 
consideration of the growth and development of the 
law;” (2) Participation ‘‘in the greatness and 
honors of the eminent men who have preceded us ;” 
(3) ‘*The privilege of association with a great and 
honorable body of practitioners;” (4) ‘‘ From the 
opportunity afforded by the profession of doing 
good to our fellow-men;” and (5) ‘‘ The satisfaction 
to be derived from patriotic service to the country 
in the improvement and administration of its laws 
and the contributing to the perpetuity of its institu- 
tions.” We quote a sentence which may interest, if 
not amuse, Judge Davis: ‘‘An appeal to the cus- 
tomary law might be made from deference to it or 
as a bid for the popular favor; but in either case it 
was a recognition of the fact that the law itself 
possessed a power which the most arbitrary ruler 
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could not safely disregard. Archbishop Laud could 
have appealed to no sentiment more deeply seated 
in the English breast than when in his famous pro- 
test against the proposal that his accumulated mis- 
demeanors should be proved against him as treason, 
he demanded whether, in the law, any number of 
black rabbits could make a black horse; by this 
striking figure, which the most stupid of the nation 
would at once appreciate, claiming his right to that 
immemorial law which requires that each distinct 
offense should be tried by itself on a distinct issue.” 


Lord Campbell, in his Life of Coke, relates that 
when the office of Attorney-General became vacant 
by the appointment of Sir Thomas Egleston as Mas- 
ter of the Rolls, the Earl of Essex, the then favored 
lover of the Queen, urged that Bacon be appointed 
Attorney-General. Bacon was then thirty-four years 
of age, and had been eight years at the Bar; but he 
was not appointed, because there was no ‘‘ prece- 
dent of so raw a youth being promoted to so great 
a place.” Whether or not the theory be true that 
we live in cycles, the ‘‘ signs of the times” indicate 
that a precedent-subsequent may be furnished for 
precisely such a case. In the words of the oracular 
Bunsby, ‘‘the bearings of this observation lays in 
the application on it.” 


The Taylor will case, which, in one form or 
another, has been befere the courts for five years, 
came up again in New York on Saturday last in the 
shape of a motion to substitute attorneys. The 
motion was in behalf of Mrs. Taylor, executrix, 
asking that Wingate & Cullen be substituted as 
attorneys in place of Rufus F. Andrews. In opposi- 
tion to the motion Mr. Andrews presented his affi- 
davit, containing, among other, the following 
curious statements: ‘‘I have been sent for to go to 
her house and consult the spirits as to the proper 
management of her estate and the counsel to be 
employed with me; and I have received alleged 
communications from the late Judge Edmonds, 
James T. Brady, Mr. Van Buren and other distin- 
guished lawyers; and these were given me by the 
mediums in what purported to be the handwriting 
of the spirits. In all these communications the dead 
lawyers approved of all that I had done. On all 
these occasions one communication purported to 
emanate from the spirit of the late James B. Taylor, 
and he also has signified his approval of my course.” 

sen 
NOTES OF CASES. 

N Burk’s Appeal, 75 Penn. St. 141, a husband con- 
tracted to sell land, the wife refused to join in 
the deed, there being no collusion with her husband. 
It was held that the vendee could not compel specific 
execution by the husband alone, and retain part of 
the purchase-money as indemnity against the wife’s 





contingent claim for dower. A purchaser from a 
husband takes the risk, it was said, of the wife joining 
in the deed, or his action against the husband for 
damages. Specific performance of a contract in 
equity is of grace, and it was held, in a prior case 
(Reiz’s Appeal, 73 Penn. St. 485), that specific per- 
formance in a like case would not be decreed, unless 
the vendee was willing to pay the full purchiase- 
money and accept the deed without the wife. 
Sharswood, J., said in that case: ‘‘ The same sound 
policy which forbids a decree for the execution of a 
deed by the husband to be enforced by his imprison- 
ment if he cannot obey, prevents any decree looking 
to compensation, abatement or indemnity.” 


In Foster's Appeal, 74 Penn. St. 391, the following 
question in the law of partnership was presented, 
and was pronounced by the court to be a new ques- 
tion in that State: When real estate has been held 
as partnership stock—the firm dissolved by the 
death of one of the members—a settlement and 
balance ascertained to be due by the surviving part- 
ner to the estate of the deceased, is such balance, as 
far as derived from the sale of the realty, to be dis- 
tributed as real or personal estate? The decision 
of the court was, that it was to be so distributed. 
It may be considered as well settled, that where 
land is a part of partnership stock, it, at no time — 
not even during the continuance of the partnership 
— becomes personalty in such an unqualified sense 
as to give one partner an implied power to dispose 
of the whole partnership interest in it. So a sur- 
viving partner cannot sell the real estate in conjunc- 
tion with the personalty. See the learned and 
exhaustive opinion of Chancellor Walworth on this 
important and interesting problem in Buchan v. 
Sumner, 2 Barb. Ch. 166. 


Wolford v. Herrington, 74 Penn. St. 311, illustrates 
a useful point as to the doctrine of trusts ex male- 
Jicio. The defendant represented to plaintiff, who 
was the holder of an unrecorded deed of land, 
on which an execution had been levied, that if she 
would allow him to buy the land at the sheriff’s sale 
he would execute a writing before the land was bid 
off, declaring that he bought it for her. Defendant 
accordingly bought the property, but refused to ex- 
ecute the writing. Held, that defendant was trus- 
tee for the plaintiff. One of the earliest cases in 
Pennsylvania on this subject is that of Thomson's 
Lessees v. White, 1 Dale, 447, where a husband and 
wife, having no children, conveyed the estate of the 
wife to a stranger, who reconveyed to them as joint 
tenants in fee, under a parol agreement between the 
husband and wife that the husband should settle 
the fee upon the wife’s heirs, and the husband died 
without making the settlement, it was held that the 
parol evidence was admissible to establish the agree- 














and 


f the 
joint 
n the 
settle 
died 
it the 
gree- 








THE ALBANY LAW JOURNAL. 211 








ment. Mr. Chief Justice McKean said: ‘‘ Where a 
party is drawn in by assurances and promises to 
execute a deed to enter into a marriage or to do any 
other act, and it is stipulated that the treaty or 
agreement should be reduced to writing, although 
this should not be done, the court, if this agreement 
is executed in part, will give relief.” When this 
case was cited before the same eminent judge soon 
after, in Plankinhorn v. Cave, 2 Yeates, 370, he 
said: ‘‘The case of Thomson v. White was that of 
a fraud and an exception to the general rule.” So 
it has been classed in the numerous subsequent cases 
in which it has been cited with approbation in the 
opinions of the same court. Wallace v. Baker, 1 
Binn. 616 ; Drum v. Lessee of Simpson, 6 id. 482; 
Cozens v. Stevenson, 5 8. & R. 426; Overton v. Tracey, 
14 id. 326; Oliver v. Oliver, 4 Rawle, 144; Robert- 
son v. Robertson, 9 Watts, 34; Pugh v. Good, 3 W. 
& 8. 58; Miller v. Pearce, 6 id. 100; Morey v. Her- 
rick, 6 Harris, 128. In short the principle settled 
in Thomson’s Lessee v. White is a landmark of the 
law, and is well generalized by Mr. Justice Dun- 
can in Overton v. Tracey, supra: ‘‘If one of the 
contracting parties insists on a certain stipulation, 
and desires it to be made a part of the written agree- 
ment, and the other by his promise to conform to 
it, as if it were inserted in the written agreement, 
prevents its insertion, this is a fraud, and chancery 
will enforce the agreement as if the stipulation had 
been inserted. Having no court of chancery, our 
common-law courts have constantly acted upon this 
principle from Z'homson v. White, 1 Dall. 424, to 
Christ v. Diffenbach, 18. & R. 464, in a succession 
of decisions, varying in their circumstances, but all 
bottomed upon this principle.” The facts in Thom- 
son v. White are worthy of being recorded among 
the curiosities of the reports. The husband had 
procured a settlement to be drawn by a convey- 
ancer, which his wife refused to sign, because it 
contained a remainder to the ‘‘issue of the bodies 
of her three half sisters,” one of whom was unmar- 
ried, which she thought an indelicate expression; 
and on his death-bed he expressed great uneasiness 
at not having made a will, and, soon after the decla- 
ration, lost his reason. 


In Allins v. Fowler, 33 L. T. R. (N. 8.) 73, the 
House of Lords decided an interesting point, which 
may be generalized as follows: Any person who, 
however innocently, obtains possession of the goods 
of a person who has been fraudulently deprived of 
them, and disposes of those goods for his own bene- 
fit, or for that of another person, is guilty of a con- 
version, The appellants in the case purchased some 
cotton from B.; in so purchasing they intended to 
act as brokers, and to resell the cotton to any of 
their clients whom it might suit, charging only a 
commission, but they had no immediate principal at 
the time of the purchase. They afterward sold it 





toM. B. had obtained the cotton by a fraud from 
the respondents, but the appellants were not aware 
of this. In an action of trover brought by the re- 
spondents against the appellants, to recover the 
value of the cotton, the jury found that it was 
bought by the defendants as agents in the course of 
their business, and that they dealt with it only as 
agents to their principal. Held (affirming the judg- 
ment of the court below), that the defendants were 
guilty of a conversion. The defendants had a ver- 
dict by direction of the judge at the Assizes, which 
was set aside by the Court of Queen’s Bench upon 
the authority of Hardman v. Booth, 1 H. & C. 803. 
On appeal to the Exchequer Chamber, the court was 
equally divided and the judgment of the Queen’s 
Bench therefore affirmed. The judges were sum- 
moned in the House of Lords, and Blackburn, 
Mellor and Grove, JJ., and Cleasby, B., delivered 
opinions in favor of affirming the judgment, while 
Brett, J., delivered an opinion in favor of a reversal, 
with which Amphlett, B., concurred. Thereupon 
Lord Chelmsford, the Lord Chancellor, Lord Hath- 
erley and Lord O’Hagen, severally delivered judg- 
ments in favor of aflirming the judgment. The 
decision is therefore one of great consideration and 
of corresponding weight. 


A useful point in the law of landlord and tenant 
was decided in Saint v. Pilley, 33 L. T. R. (N. 8.) 
93, on these facts : A tenant for years of business 
premises, on which were certain fixtures, becoming 
insolvent, the trustee in liquidation put the fixtures 
up for sale by auction, subject to conditions requir- 
ing them to be ‘‘cleared” by the purchaser within 
two days after the sale. The plaintiff purchased 
the fixtures at the auction but did not remove them, 
but, with the sanction of the trustee, allowed them 
to remain on the premises whilst he was negotiating 
with the landlord for a new lease. This negotia- 
tion failed, and subsequently, and before the expira- 
tion of the term, the trustee, without formally dis- 
claiming, surrendered the premises with the fixtures 
upon them to the landlord, who then relet the 
premises, with the fixtures still in place, to a new 
tenant, who sublet them to the defendant. About 
a fortnight after possession had been so given up by 
the trustee, the plaintiff, on learning the fact of the 
surrender, demanded the fixtures of the landlord, 
and was refused; and in an interpleader issue be- 
tween the plaintiff and the defendant, who claimed 
title through the new tenant, it was held by the 
Court of Exchequer (Cleasby, Pollock and Amph- 
lett, BB.), that the plaintiff was entitled to the fix- 
tures, and that the trustee having sold them to him 
could not, by a subsequent surrender of the lease, 
deprive him of his right; and that the plaintiff's 
right of removal had not been lost or defeated by 
any delay or laches on his part in applying for the 
fixtures after the fact of the surrender of the prem- 
ises came to his knowledge. This decision is in 
accord with The London and Westminster Loan and 
Discount Company v. Drake, 6 C. B, N. 8. 798, and 
with the general maxim laid down in Coke, first 
Institute, page 338. 
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LAW SCHOOLS. 


\ E have received the ‘‘Announcement of the 

Law Department of the University of Ala- 
bama, at Tuscaloosa, 1875-1876.” We know not 
to what precise number this addition to our insti- 
tutions of this character since 1873 will carry the 
aggregate catalogue which is contained in the report 
of the Commissioner of Education of that year, in 
which the names and localities of thirty-seven of 
these schools are found. The number of their resi- 
dent professors, as there given, amounts to 118, 
while that of their students exceeds 2100, and of 
those graduating that year is given as exceeding 
800. How many have been added since we have 
no data to determine. It is a significant fact that 
all these are the growth of a single life, and that 
none are now alive and in business who were mem- 
bers of the first class which entered the Harvard 
Law School in 1817. It is certainly a decided 
step in the direction of an improved legal educa- 
tion of the American Bar, and the rapid multi- 
plication of these schools, of late years, seems to 
indicate that the improvement is still going on. 
And if the school at Tuscaloosa shall attain to what 
it professes to aim at, ‘‘giving the student careful 
and thorough instruction in the elementary princi- 
ples of law and of practice, thus equipping him in 
the contest as a ready-armed gladiator for the pur- 
suits of business or the forum,” it should be greeted 
with a cordial welcome by every lover of sound ju- 
ridical learning. But whoever undertakes to study 
into the matter of how much actual advance has 
been made in the attainment of legal science, by 
students at law, before their admission to the bar, 
is met by the almost entire diversity in the term of 
novitiate as well as subjects taught or studied in 
these different schools. While some of them require 
a diligent course of study and preparation of two 
years, in others, as this announcement of the school 
at Tuscaloosa informs us, ‘‘by diligent application 
the entire course may be completed in nine months.” 
And in some States, moreover, one who has obtained 
from a law school the degree of LL. B. is entitled, 
as we find is the case in Alabama, to ‘‘a license, 
upon application and payment of the usual fees, 
authorizing him to practice law in any court of the 
State.” If we compare this with the novitiate and 
course of study required for an admission to the 
English Bar, the conclusion seems to be somewhat 
justified, that either our English brethren are dull 
and slow, and their teaching futile and inefficient, 
or our own system is radically inadequate and 
defective. It is not because the scope of legal study 
is less expanded or varied, to master the details of 
the profession here than in England; it is rather 
the other way, growing out of the number of inde- 
pendent courts, which are passing upon new ques- 
tions as they arise, of whose action every law- 





yer, with a general practice, must know some- 
thing. 

The change that is here contemplated is from the 
teaching to be had in an attorney’s office to that of 
the instruction of the lecture-room. And one 
would infer that it was, in other words, substituting 
the systematic development of the science of the 
law for the practical details of office business. But 
when a student in a law school is put to work to 
learn the mysteries of a complicated code of prac- 
tice by hunting them up in a book or listening to 
them in a lecture-room, it looks, at first sight, as if 
it was transferring the teaching of an office into the 
curtilage of a law school, with the disadvantage of 
not having the actual states and conditions of fact 
which an office offers upon which to apply the code. 
There are those who believe that the best and only 
proper way to study practice is to do it in an office, 
as he would study the science of mechanism practi- 
cally by seeing the parts of a machine put together 
and then set in operation. That would be the trade 
part of the profession, while the science part could 
be much better learned by the instructions of a law 
school. 

That again leads to the inquiry, not only how this 
science shall be taught in such a school, but how 
much of it, in order to fit one for admission to the 
bar? In one school for 331 members we find one 
resident professor and three non-residents, in an- 
other we find five resident professors for 102 stu- 
dents, and in another three resident and three non- 
resident professors or instructors for 404 students. 
It is difficult to suppose that the students in these 
several schools can enjoy an equal amount of instruc- 
tion. We will not speak of the different modes of 
teaching adopted by the instructors in those schools, 
some by lectures, others by recitations, and others 
still by the study and analysis of particular cases, 
but as we look at the programmes of study and 
subjects taught in the different schools we find them 
varying, essentially, in the number as well as charac- 
ter of these topics. Some that hold a prominent 
place in one programme are not even mentioned in 
another. Real property, for example, in one school 
is the appropriate topic of one of the professors, 
and instruction in it runs through the entire course, 
while in another it is brought in, if at all, among 
the disjecta membra of Blackstone or Kent. Some 
discard treatises, others rely upon them altogether. 
Whereas, one would suppose that by this time there 
would have naturally grown up something like a 
system common to all these schools in which the 
true science of teaching would have been developed. 
Such a system is one of the great desiderata in the 
profession. With substantially one and the same 
common law to be acquired, with one constitution 
of government over all, with the same course of 
trade and business for all, and with a constant 
interchange of business negotiations between the 
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several parts of the Union, it would seem particu- 
larly desirable that the men who are to be the legal 
advisers and guides in the conduct of this business 
should be trained and educated in similar, if not in 
like, schools. 

To bring about such a result would require, in 
the first place, able and competent teachers, and to 
command such men the schools must be properly 
patronized. In the next place, the requirements for 
admission to the bar should be materially raised and 
increased, and to that end two years, at least, of 
systematic application should be spent in study, and 
the examinations should cover as much ground as 
could be reasonably, gone over, thoroughly and sys- 
tematically, in that time. And it would be hoped 
that, in due time, this would work such a marked 
improvement in the bar as to call for a third year of 
such preparation. It is in this way that law schools 
may prove highly salutary to the public, as well as 
the profession, and would command patronage be- 
cause they would soon become a necessity. We 
trust to see the Tuscaloosa law school vindicate its 
claim to ‘‘careful and thorough instruction” by 
doubling the period of its study, and thereby prop- 
erly qualifying its students for the bar. 

—__..—_—_—. 
CONTEMPTS OF COURT. 

TT discussions concerning Judge Davis’ action 

on the alleged contempt of counsel in the 
Tweed case have led us to an examination of some 
of the most celebrated cases involving contempts of 
counsel. The most remarkable one is that of Erskine 
on the trial of the Dean of St. Asaph, before Jus- 
tice Buller, for libel. In spite of the instruction of 
the judge that they were to find only on the ques- 
tion of publishing, the jury found a verdict of 
‘guilty of publishing only.” The following scene 
then took place: 

““ERSKINE. You find him guilty of publishing 
only ? 

A Juror. Guilty only of publishing. 

Mr. Justice BuLLER. I believe that is a verdict not 
quite correct. You must explain that one way or 
other, The indictment has stated that G. means 
Gentleman; F., Farmer; the King, the King of 
Great Britain. 

Juror. We have no doubt about that. 

Butter. If you find him guilty of publishing, 
you must not say the word ‘ only.’ 

ErskKINE. By that they mean to find there was no 
sedition. 

Juror. We only find him guilty of publishing. 
We do not find any thing else. 

Erskine. I beg your Lordship’s pardon; with 
great submission, I am sure I mean nothing that is 
irregular. I understand them to say, they only find 
him guilty of publishing. 

Juror. Certainly; that is what we do find. 

_ Buiter. If you only attend to what is said, there 
18 nO question or doubt. 

Erskine. Gentlemen, I desire to know whether 

you mean the word ‘ only’ to stand in your verdict? 


Butter. Gentlemen, if you add the word ‘only’ 
it will be negativing the innuendoes. 

Erskine. I desire your Lordship, sitting here as 
judge, to record the verdict as given by the jury. 

Buiter. You say he is guilty of publishing the 
pamphlet, and that the meaning of the innuendocs 
is as stated in the indictment. 

Juror. Certainly. 

Erskine. Is the word ‘only’ to stand part of the 
verdict ? 

Juror. Certainly. 

Erskine. Then I insist it shall be recorded. 

BuLuER. Then the verdict must be misunderstood ; 
let me understand the jury. 

Erskine. The jury do understand their verdict. 

Butxer. Sir, I will not be interrupted. 

Erskine. I stand here as an advocate for a 
brother-citizen, and I desire that the word ‘only’ 
may be recorded. 

Butter. Sit down, sir; remember your duty, or I 
shall be obliged to proceed in another manner. 

Erskine. Your Lordship may proceed in what man- 
ner you think jit; I know my duty as well as your 
Lordship knows yours. I shall not alter my conduct.” 

The Judge did not carry his menace into effect, 
but the jury added to their verdict, ‘‘they did not 
find whether it was a libel or not.” An attempt was 
made to set the verdict aside, but Erskine, in a 
magnificent speech, defeated it. The spirit mani- 
fested by Erskine aroused public interest, and Fox 
soon after carried through parliament his libel bill, 
which settled the rights of juries in libel cases. But 
what if Erskine had not defied Buller? If aman 
of meaner clay had stood in his place it might have 
proved the downfall of liberty in Great Britain. 

Another instance, scarcely less noteworthy, is 
found in Thurtell v. Beaumont, where Sergeant 
Taddy, in examining a witness, asked him a ques- 
tion about something that happened ‘‘after the 
plaintiff had disappeared from that neighborhood,” 
as the sergeant expressed it. Thereupon the pre- 
siding judge, Parke, observed: 

‘‘That is an improper question, and ought not to 
have been put. 

Sergeant Tappy. That is an imputation to which 
I will not submit. I am incapable of putting an 
improper question to any witness. 

Mr. Justice Parke. What imputation, sir? I 
desire you will not charge me with casting imputa- 
tions. I say the question was not properly put, 
for the expression ‘to disappear’ means ‘to leave 
clandestinely.’ 

Sergeant Tappy. I say it means no such thing. 

Mr. Justice Parke. I hope I have some under- 
standing left, and so far as that goes, the word cer- 
tainly bore that interpretation, and was, therefore, 
improper. 

Sergeant Tappy. I never will submit to a rebuke 
of this kind. 

Mr. Justice Parke. This is a very improper man- 
ner, sir, for a Counsel to address the Bench in. 
Sergeant Tappy. And that is a very improper 
manner for a Judge to address Counsel in, 

Mr. Justice PARKE. I protest, sir, you will com- 
pel me to do what is very disagreeable to me. (Ris- 
ing with warmth.) 

Sergeant Tappy. Do what you like, my Lord! 





JURYMEN. Certainly. 


( With equal warmth.) 
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Mr. Justice Parke. (Resuming his seat.) Well, I 
a. I shall manifest the indulgence of a christian 


aot Tappy. You may exercise your indul- 

—. or your power, in any way your Lordship’s 
retion may suggest, it is a matter of perfect in- 
difference to me. 

Mr. Justice Parke. I have the functions of a 
judge to discharge, and in doing so I must not be 
reproved in this kind of way. 

Sergeant Tappy. And I have a duty to discharge 
as counsel, which I shall discharge as I think proper, 
without submitting to a rebuke from any quarter. 

(Here Mr. Sergeant Lens rose to interfere.) 

Sergeant Tappy. No, brother Lens! I must pro- 
test against the interference. 

Sergeant Lens. My brother Taddy, my Lord, has 
been betrayed into some warmth. 

Sergeant Tappy—(pulling back Sergeant Lens 
into his place)—I again protest against any inter- 
ference on my account; I am quite prepared to 
answer for my own conduct. 

Mr. Justice Parke. My brother Lens, sir, has a 
right to be heard. 

Sergeant Tappy. Not on my account. 
capable of answering for myself. 

Mr. Justice Parke. Has he not a right to possess 
the court on any subject he pleases ? 

Sergeant Tappy. Not while I am in possession of 
it, and am examining a witness.” 


I am fully 


Here the dispute ended, and his Lordship threw 
himself back in his chair and was silent. 

Now, it must be confessed that Sergeant Taddy’s 
conduct was most exasperating, and well calculated 
to seduce any judge into committing him; but the 
sergeant was right, and the judge must have known 
it, and fortunately had self-possession enough left 
to subordinate his temper to his judgment. Hu- 
miliating as it must have been to him, it was better 
that he should have been mortified than that he 
should have committed a judicial outrage. Our 
only wonder is that he should have acted so sensibly, 
for the author of 7'he Bar thus hits him off: 


“ Fluent of speech, of trite ideas full, 
Smoothly sententious and correctly dull, 
Next followed Parke, sed longo intervallo, 
Whose brain would probably have long lain fallow, 
But, lucky chance! just then no rivals rose, 
And he must need succeed whom none oppose, 
And luckier still, when business and hard toil 
Had well exhausted the poor shallow soil, 
With all a Scotsman’s true sagacity 
He kept in favor with ‘the powers that be,’ 
And making to the bench a good retreat, 
Mounted o’er wiser heads and took his seat. 
There big with mighty magisterial airs, 
And full of small vexations, petty cares, 
His solemn trifling and demeanor’s such, 
He thinks so little, and he talks so much, 
That folks in random speech are apt to say 
(For wicked wits will talk, do what you may), 
It clearly proves, beyond a doubt’s control, 
That a great man may have a little soul; 
And that in spite of all his specious skill, 
His calling would not have sustained much ill, 
Nor would the Bar have sunk o’erwhelmed with woe, 
Had he continued still in statu quo.” 


We now glance at the Tichborne case, in which 
Doctor Kenealy disported himself like a wild ass of 








the prairie, and yet was not judicially hoppled. 
Take the following scene: 


‘““Dr. Keneaty. Your Lordship is perpetually 
insulting me from the bench; I don’t know why. 

Cuter Justice. Don’t, sir, use that language to 
me; for I will not bear it.” 


(There are some things too much for human nature 
to ‘‘bear.” Thus the sanguinary Mr. Dowler, in 
Pickwick Papers, cautioned Mr. Winkle not to strike 
him,— that he would not ‘‘ bear” a blow from him.) 


‘““Dr. Keneaty. I consider that what you have 
said, my Lord, taking all things into account on this 
and other occasions, justifies the use of my language. 

Justice Lusn. I think we should put an end to 
such a waste of time. It is obvious that much time 
is unnecessarily and uselessly wasted with these 
questions. 

Justice MeLLor. Iam of the same opinion. I must 
say that I regretted to hear you say what you have 
just said to the Lord Chief Justice. It is the first 
time I have ever heard that a judge was not at lib- 
erty to interpose an observation when questions are 
reiterated so uselessly. The judges have a duty to 
perform and are bound to discharge it. 

Tue Lorp Curer Justice. It is the duty of the 
judges to interpose and protect the public against 
the waste of the public time, and it is not consistent 
with decency for counsel to tell a judge that he 
insults him when he makes such an observation. 

Dr. Kengaty. My Lord, I must use my own dis- 
cretion. 

Tue Lorp Cuter Justice. But, sir, it is not dis- 
creet nor decent to make such an observation to a 
judge. 

Dr. Kenrary. My Lord, you have addressed me 
in similar terms, and my opinion is not altered. 

Tue Lorp Cuter Justice. Seventeen years I have 

sat upon the bench, and I have never had an un- 
pleasant word with counsel. 

Dr. Keneaty. My Lord, I have done all I could 
to avoid it. 

Mr. Justice Lusn. I cannot help adding that when 
I first heard your expression I was very much aston- 
ished that any gentleman of the bar should have so 
conducted himself. But I think the offense is aggra- 
vated when it is committed by a queen’s counsel, 
who owes a special duty of proper respect to the 
court. 

Dr. Keneaty. Your Lordship has more than once 
reminded me of that. 

Mr. Justice Lusu. I think it is an aggravation of 
the offense when it is committed by a person in that 
position. 

Dr. Keneaty. I have borne what no other coun- 
sel has had to bear. 

Tue Lorp Cuter Justice. Because, sir, you have 
brought it upon yourself by your own conduct. 

Mr. Justice Metitor. If this kind of conduct 
should be repeated in any other trials the adminis- 
tration of justice would be seriously impeded. The 
good relatiens between the bench and the bar vannot 
continue to subsist if a judge is to be treated in the 
way in which you have treated not only the Lord 
Chief Justice, but every other member of the court. 

Dr. Keneaty. I have been treated as no other 
counsel has ever been treated in Westminster Hall. 

Tue Lorp Cuter Justice. Because, sir, you have 
brought it on yourself. Counsel cannot be allowed 


to violate all the ordinary rules of the administra- 
tion of justice, and outrage all the rules of propriety, 
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without calling down on himself the censure of the 
bench. The judges are bound by the duty they owe 
to the administration of justice to censure conduct 
of that description. 

Dr. KENEALY. I would not complain had the cen- 
sure been conveyed in different terms, but your 
Lordship has used to me the most bitterly offen- 
sive language that could have been selected. 

The judges gave to this assertion an indignant 
contradiction. 

Dr. Kenealy declared that he could not alter his 
opinion. 

The Lord Chief Justice said he was sorry for it, 
and desired him to proceed. 

Dr. Kenealy, however, sat down without pursuing 
his cross-examination any further.” 


We now re-cross the ocean and examine two cases 
singularly like the Tweed case, for in both the 
alleged contempt consisted in counsel’s charging 
the court with a bias against his client. The dis- 
tinction must be noted, however, that the charge in 
these two cases was public, while in Tweed’s case it 
was private. We derive the following account of 
the first case from Mr. Edwards’ Pleasantries about 
Courts and Lawyers: 


‘*Mr. Cadwallader D. Colden was one of the 
counsel for William 8. Smith, who was tried in 1806, 
before the Circuit Court of the United States in 
New York, on a charge of aiding General Miranda 
in an attempt to get up a revolution in Caraccas. 
Judge Mathias B. Talmadge presided. A plea was 
interposed, and to this came a demurrer, and it was 
insisted that the prisoner should join in demurrer 
instantly, as the plea was frivolous. A desultory 
conversation ensued, and Colden, in support of the 
plea, used this language: ‘We hope to convince 
even this court that the plea is not frivolous.’ He 
was interrupted by the judge, who called on him to 
explain what he meant by the words ‘even this 
court,’ and asked whether he had intended to say 
that the court was prejudiced or partial? Mr. Col- 
den answered that the words must speak for them- 
selves; he did not think they imported any such 
meaning; he thought the court ought not and could 
not examine him so as to draw from him answers 
which might criminate himself, and he was not pre- 
pared to give any explanation on the subject. The 
judge ordered him into the custody of the marshal. 
While the order of commitment was preparing Mr. 
Colden appeared to consult with some of his friends 
immediately about him, and again addressed the 
court, stating that he knew it had the power to 
commit him, and that he had no appeal to any other 
tribunal; that he had no disposition, where profes- 
sional duty did not require it, to enter into a strug- 
gle with such disparity of strength, or to make 
unavailing efforts against irresistible authority; and 
he had, therefore, committed to paper an explana- 
tion, which he begged leave to read, and which was 
as follows: ‘By the words even this court, I meant to 
express a hope that, notwithstanding the court was 
composed of the magistrate who took the deposi- 
tions below, and who, therefore, may be supposed 
to have his mind influenced by testimony which he 
ought not to have heard, and which it was supposed 
could not have been offered in court here, I should 
be able to convince even this court, though it might 
be more difficult to do do so than to convince a 
court the members of which were new to the busi- 





ness. I meant no contempt of court.’ Judge Tal- 
madge then asked Mr. Colden for the paper he had 
in his hand, which the latter declined giving, say- 
ing it was only his notes from which he had spoken. 
He, however, by the desire of the judge, again read 
over the paper he had written, upon which his honor 
said the apology was sufficient, and told the marshal 
that he might discharge that man out of custody.” 


Doubtless the judge in this case was sorry he 
called out such an apology. The offense here was 
quite imaginary, but the reasons in apology were 
quite valid to justify the offense imagined. But the 
judge wisely refrained, and did not commit the 
counsel — nor himself. The other case was the cele- 
brated Forrest divorce case: 


‘*Toward the close of the summing-up, Mr. Van 
Buren referred the jury to the fact that he was tobe 
followed by counsel of acuteness and learning, and 
thereafter ‘by the court, perhaps by an unfriendly 
court.’ When he had ended Judge Oakley observed : 
‘I ought to have remarked, perhaps, on one obser- 
vation which fell from counsel; but I am not in the 
habit of interrupting counsel, nor of taking any 
personal notice of what is said by counsel; but I do 
not understand the observation of counsel, at his 
close, about the court being unfriendly. I don’t 
know precisely what is meant to be implied. It is 
a very unusual observation for counsel to make, 
under any circumstances; and what occasion there 
could be for making it in the course of this trial I 
confess myself entirely unconscious. 

Mr. VAN Buren. I regret very much to hear the 
court state that I said any thing to attract attention 
on the part of the court. I did not anticipate that 
any argument would be made on it. 

Tue JupGe. It was a remark calculated to attract 
the attention not only of the court, but of all others 
who heard it. 

Mr. Van Buren. I very much regret it. 

Tue Juper. I am not very particular about these 
things, because they do not affect me personally, nor 
indeed in any sense; but at the same time it is trav- 
eling out of the legitimate bounds of counsel to say 
that the court was in the slightest degree unfriendly. 
Certainly I am conscious of no such feeling, as the 
gentleman will be satisfied hereafter. 

Mr. Van Buren. I hope that the court knows me 
too well, and that I know the court too well — 

Tur JupGE. Enough said on the subject, sir.” 


A very dignified and effective rebuke of language 
which certainly was indecorous, although it is diffi- 
cult to believe that the counsel meant any thing more 
than that the judge was likely to charge the law 
against his client. But whatever it meant, the sensi- 
tiveness of the judge and the dignity of the court 
were just as thoroughly vindicated as if the judge, 
in spite of the counsel’s disclaimer, had imposed a 
fine of $250. Judge Oakley illustrated the charac- 
teristics of a man of sense, good-breeding and 
humanity. Judge Davis,— well, in short, in reflect- 
ing on Judge Davis’ conduct toward the counsel in 
the Tweed case, we are forcibly reminded of a story 
which seems to illustrate the judge’s intellectual 
calibre and his conceited sensitiveness. It is related 


that a wag, employed to prepare an index for a book, 
made this entry: 


‘* Best, Mr. Justice, his great 
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mind.” On turning to the page indicated, however, 
it was found that the reference was as follows: 
‘‘Mr. Justice Best said he had a great mind to com- 
mit the counsel for contempt.” 





SPIRITUALISM AND JURISPRUDENCE. 


R. FRANCIS WHARTON has an interesting arti- 
cle on this subject in Lippincott’s for October, 
wherein he speaks as follows of psychological homi- 
cides, after treating of the spiritualism of the seven- 
teenth century: 

** Blackstone (1765), in his Commentaries, speaks with 
even greater skepticism, and refers with satisfaction 
to the then recent repeal by Parliament of the witch- 
craft statutes of James I. and Henry VIII. The low- 
est point of subsidence, however, was reached at the 
beginning of the present century. This is expressed 
in the following passage in Mr. Edward Livingston’s 
penal code: ‘It (homicide) must be operated by some 
act; therefore death, although produced by the opera- 
tion of words on the imagination or the passions, is 
not homicide. But if words are used which are calcu- 
lated to produce, and do produce, some act which is 
the immediate cause of death, it ishomicide. A blind 
man or a stranger in the dark directed by words only 
to a precipice where he falls and is killed, a direction 
verbally given to take a drug that it is known will prove 
fatal, and which has that effect, are instances of this 
modification of the rule. Homicide by omission only 
is committed by voluntarily permitting another to do 
an act that must, in the natural course of things, cause 
his death, without apprising him of his danger if the 
act be involuntary, or endeavoring to prevent it if it 
be voluntary.’ (Livingston’s Works, New York, 1873, 
ii. 126.) With more or less closeness the same limita- 
tions have been applied by the courts of England and 
of the United States. 

“Yet, natural as was this reaction from the hyper- 
spiritualism of the seventeenth century, it soon began 
to be felt that the entire ignoring of moral causation 
in jurisprudence was as unphilosophical as was its ex- 
aggeration. Do not some men often acquire such 
power over others as to make mere brute instruments 
of them? We may reject the term ‘moral,’ and in- 
sert ‘nervous;’ and ask whether it is not admitted 
that the nervous system may be acted on for criminal 
ends, and then inquire whether such action is not in- 
dictable. 

*“* Among the first to reopen the discussion was Lord 
Macaulay, in his report on the Indian code, published 
in 1838. Macaulay, it will be remembered, when in 
the maturity of his powers, after having distinguished 
himself by aseries of brilliant and exhaustive speeches 
on Indian affairs, was appointed Secretary of the 
Board of Indian Control, which post he resigned in 
1834 for the purpose of going to India as a member of 
the Supreme Council. He accepted the office of legal 
adviser to that body, assuming as his special duty the 
preparation of a code, for which he prepared himself 
by a thorough study of jurisprudence, both philosophi- 
cal and practical. It has been the fashion to speak of 


his report as speculative, but this is a great error, for 
there is no writer who has applied the inductive pro- 
cess of investigation to a wider field, or who has more 
accurately as well as more philosophically scanned, not 
merely the adjudications of the courts on criminal ju- 
risprudence, but the conclusions of those European 
thinkers who have treated the subject psychologically 





as well as juridically. So far as concerns the topic im- 
mediately before us, Macaulay argues with equal earn- 
estness and eloquence that penal responsibility at- 
taches to a homicide produced by psychological force. 
‘There is undoubtedly a great difference,’ he says, 
‘between acts which cause death immediately, and 
acts which cause death remotely; between acts which 
are almost certain to cause death, and acts which 
cause death only under very extraordinary circum- 
stances. But that difference, we conceive, is a matter 
to be considered by the tribunals when estimating the 
effect of the evidence in a particular case, not by the 
legislature in framing the general law. It will require 
strong evidence to prove that an act of a kind which 
very seldom causes death, or an act which has caused 
death very remotely, has actually caused death ina par- 
ticular case. It will require still stronger evidence to 
prove that such an act was contemplated by the person 
who did it as likely to cause death. But if it be proved 
by satisfactory evidence that death has been so caused, 
and has been caused voluntarily, we see no reason for 
exempting the person who caused it from the punish- 
ment of voluntary culpable homicide. 

“Mr. Livingston, we observe, excepts from the defi- 
nition of homicide cases in which death is produced by 
the effect of words on the imagination or tie passions. 
The reasoning of that distinguished jurist has by no 
means convinced us that the distinction which he 
makes is well founded. Indeed, there are few parts 
of his code which appear to us to have been less hap- 
pily executed than this. His words are these: ‘The 
destruction must be by the act of another; there- 
fore self-destruction is excluded from the definition. 
It must be operated by some act; therefore death, 
although produced by the operation of words on 
the imagination or the passions, is not homicide. 
But if words are used which are calculated to pro- 
duce, and do produce, some act which is the im- 
mediate cause of death, it is homicide. A blind 
man or a stranger in the dark directed by words only 
to a precipice where he falls and is killed, a direction 
verbally given to take a drug that it is known will prove 
fatal, and which has that effect, are instances of this 
modification of the rule.’ 

“This appears to us altogether incoherent. <A ver- 
bally directs Z to swallow a poisonous drug; Z swal- 
lows it and dies; and this, says Mr. Livingston, is 
homicide in A. It certainly ought to be so considered. 
But how, on Mr. Livingston's principle, it can be so 
considered, we do not understand. ‘Homicide,’ he 
says, ‘must be operated by an act.’ Where then is the 
act in this case? Is it the speakingof A? Clearly not, 
for Mr. Livingston lays down the doctrine that speak- 
ing is not an act. Is it the swallowing by Z? Clearly 
not, for the destruction of life, according to Mr. Liv- 
ingston, is not homicide unless it be by the act of an- 
other, and this swallowing is an act performed by Z 
himself. 

“The reasonable course, in our opinion, is to con- 
sider speaking as an act, and to treat A as guilty of 
voluntary culpable homicide if by speaking he has 
voluntarily caused Z’s death, whether his words ope- 
rated circuitously by inducing Z to swallow poison or 
directly by throwing Z into convulsions. 

“There will indeed be few homicides of this latter 
sort. lt appears to us that a conviction, or even a 
trial, in such acase, would be an event of extremely 
rare occurrence. There would probably not be one 
such trialin acentury. It would be most difficult to 
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prove to the conviction of any court that death had 
really been the effect of excitement produced by words. 
It would be still more difficult to prove that the person 
who spoke the words anticipated from them an effect 
which, except under very peculiar circumstances and 
on very peculiar constitutions, no words would pro- 
duce. Still, it seems to us that both these points 
might be made out by overwhelming evidence; and, 
supposing them to be so made out, we are unable to 
perceive any distinction between the case of him who 
voluntarily causes death in this manner, and the case 
of him who voluntarily causes death by means of a 
pistol or a sword. Suppose it to be proved to the en- 
tire conviction of a criminal court that Z, the deceased, 
was in a very critical state of health; that A, the heir 
of Z’s property, had been informed by Z’s physicians 
that Z’s recovery absolutely depended on his being 
kept quiet in mind, and the smallest mental excite- 
ment would endanger his life; that A immediately 
broke into Z's sick room, and told him a dreadful piece 
of intelligence, which was a pure invention; that Z went 
into fits and died on the spot; that A had afterward 
boasted of having cleared the way for himself toa good 
property by this artifice. These things being fully 
proved, no judge could doubt that A had voluntarily 
caused the death of Z; nor do we perceive any reason 
for not punishing A in the same manner in which he 
would have been punished if he had mixed arsenic in 
Z’s medicine. 

“Mr. Fitzjames Stephen, who has taken a leading 
part in the formation of a civil code for India, was in 
1873 so thuch impressed with the imperfection of the 
English law of homicide in this and other respects that 
he took an active part in the appointment of a com- 
mittee of the House of Commons for the revision of 
that law. He was examined as a witness before that 
committee, and the following is part of his testimony : 

*“** Then the other point in that section, which is an 
alteration of the existing law, is one which various 
persons who have seen the bill have remarked upon to 
me—namely, ‘It is immaterial. whether the act by 
which death is caused did or did not inflict actual in- 
jury on the body of the person killed.’ Now, with re- 
gard to that there are various remarks to be made. In 
the first place, I think that some of those who favored 
me with remarks upon the subject, one learned judge 
in particular, hardly observed that this definition is 
not a definition of any crime, but is a definition of the 
act of killing, and if the act of killing were not accom- 
panied by any of the intentions that are stated in the 
later sections of the bill, the mere fact that a man was 
killed by some cause which did not inflict actual injury 
on the body of the person killed would not constitute 
any crime. 

‘** That answers some objections which may be raised 
to it, but I would go further by pointing out what the 
real nature of the rule is, and what I understand to be 
the principal authority for it. The great authority for 
the rule (it is repeated of course by other persons of 
less note in different shapes) is to be found in Hale’s 
Pleas of the Crown, p. 429, and is in these words: ‘If 
any man, either by working upon the fancy of another, 
or possibly by harsh or unkind usage, puts another into 
such passion of grief or fear that the party either dies 
suddenly or coutracts some disease whereof he dies, 
though, as the circumstances of the case may be, this 
may be murder or manslaughter in the sight of God, 
yet in foro humano it cannot come under the judg- 
ment of felony, because no external act of violence 





was offered whereof the common law can take notice, 
and secret things belong to God; and hence it was 
that before the statute of 1 Jac. I. c. 12, witchcraft or 
fascination was not felony, because it wanted a trial, 
though some constitutions of the civil law make it 
penal.’ Upon that passage I would observe that in the 
first place I do not think it goes by any means to the 
length to which modern writers have been apt to carry 
it— namely, that unless you could show some specific 
force actually injuring some bodily organ, there can 
be no murder, but it puts it on this —first, that it is a 
secret thing; secondly, the passage ends by saying that 
for this reason witchcraft is not felony. I rather in- 
cline myself to think that this is the explanation of the 
rule. There were very good reasons, one can quite 
understand, why, when everybody believed in witch- 
craft, humane people should not wish to extend trials 
for witchcraft, and should say, ‘ There is no actual and 
obvious injury done by these witches, and therefore 
we will not go into that.’ 

“* But if you accept that principle in its fullness you 
arrive at almost monstrous results, and I will just 
mention a case or two to the committee. I may ob- 
serve that what I am saying is said with much greater 
force by Lord Macaulay, in a report which he wrote 
upon the Indian Penal Code, at the time when they 
considered this question: he has gone at great length 
into it, but I will just put a case which [ have in my 
mind. Suppose a man wants to murder his wife, and 
suppose that she is ill, and the doctor says to him, 
‘She is in a very critical state, she has gone to sleep, 
and if she is suddenly disturbed she will die, and you 
must keep her quiet.’ Suppose he is overheard re- 
peating this to another man, and saying, ‘I want to 
murder her, and [ will go and make all the noise I pos- 
sibly can for the purpose of killing her.’ You may 
imagine the evidence to be quite conclusive on that 
point; he goes into the room, makes a noise, and 
wakes her up with a sudden start, and frightens her, 
and she does die according to his wish. It seems to 
me that that act is as much murder as if he had cut 
her throat. Or suppose a case like this: a man has got 
aneurism of the heart, and his heir, knowing that, and 
knowing that any sudden shock is likely to kill him, 
suddenly goes and shouts in his ear, and does so with 
the intent to kill him, and does so kill him. It seems 
to me that if that man is not punished it is a very 
great scandal, for the act is just as bad asif he had 
killed him in any other manner. The fact is, that the 
objection to treating such cases as either murder or 
manslaughter arises from this, that ina general way, 
in such a case as unkindness, or many other cases of 
the same kind, you could never prove that the man 
intended either to kill or cause harm, or that it was 
common knowledge that there would be harm or death 
caused; and, therefore, in all those cases in which you 
would not wish to punish, the person would escape on 
account of the difficulty of proof. The only cases in 
which you would ever want to punish would be cases 
in which the difficulty of proof, by some such means 
as I have suggested, would be got over.’ 

‘““With this we may consider the remarks of Judge 
Erskine (a son of Lord Chancellor Erskine), some years 
since, when charging a jury in a homicide trial: ‘A 
man may throw himself into a river under such cir- 
cumstances as render it not a voluntary act — by rea- 
son of force applied either to the body or the mind. 
1t becomes then the guilty act of him who compelled 
the deceased to take the step. But the apprehension 
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must be of immediate violence, and well grounded, 
from the circumstances by which the deceased was 
surrounded; not that you must be satisfied that there 
was no other way of escape, but that it was such a step 
as a reasonable man might take.’ Rex v. Pitts,2C. & 
M. 284. But the last qualification cannot be sustained. 
No one can doubt that it would be murder to entice 
an insane man over a precipice, and thus to kill him, 
Indeed, as we shall see, what is done through an in- 
sane agent is regarded as done directly by the principal. 

**So much, then, for the authorities in cases where 
one man kills or hurts another by acting on the lat- 
ter’s nervous system in such a way as to cause death 
or sickness. We turn to the other phase in which the 
question before us presents itself; and here the law 
is equally emphatic. He who commits a crime through 
the agency of an insane or wnconscious agent is the 
principal in the commission of the crime. This propo- 
sition is too plain in principle to require argument in 
its support; and it is accepted by the courts whenever 
it is mooted. We have a pertinent illustration in a 
trial before Lord Denman, C. J., in 1838. The evi- 
dence in this case was that the defendant, Thorn, 
claimed, either fraudulently or honestly, to be pos- 
sessed of supernatural powers, and that in union with 
a small body of adherents he traversed the country, 
professing to work miracles. How far he was the tool 
of his associates, or how far they were really impressed 
with the truth of his mission, could not be absolutely 
determined. But on the evidence certain things were 
clear; a person claimed to possess supernatural pow- 
ers, and committed homicides in exercise of his sup- 
posed mission, and certain other persons encouraged 
him in the commission of these homicides. The per- 
sons so aiding Thorn were put on trial for these homi- 
cides, the indictment charging them first as accesso- 
ries to Thorn, and then as principals. Lord Denman 
met the case boldly on the principle that he who acts 
directly through an insane agent is primarily responsi- 
ble. ‘It is not an opinion which I mean to lay down 
as a rule of law to be applicable to all cases,’ he said, 
‘that fanaticism is a proof of unsoundness of mind; but 
there was in this particular instance so much religious 
fanaticism, such violent excitement of mind, such great 
absurdity and extreme folly, that if Thorn was now 
on his trial it could hardly be said from the evidence 
that he could be called upon to answer for his crim- 
inal acts.’ ‘If these persons * * * were aware of 
the malignant purpose entertained by Thorn, and 
shared in that purpose with him, and were present, 
aiding, abetting and assisting him in the course of ac- 
complishing this purpose, then no doubt they are guilty 
as principals on this second count.’ (Rex v. Mears, 1 
Bost. Law Rep. 205, reported under the name of Rex 
v. Tyler, in 8 C. & P. 616.) In other words, here is an 
insane agent, claiming to exercise supernatural powers, 
with whom, if not on whom, the parties accused are 
operating; this insane agent, when under their power, 
commits a crime; for this crime they are the persons 
directly responsible. 

**It remains to apply the principles just stated to 
spiritualism. I put out of the question those professed 
spiritualists who are conscious imposters. Such per- 
sons, if they obtain money by the exercise of such im- 
position, are indictable under the statutes which make 
penal the obtaining money by false pretenses. See to 


this effect Rex v. Giles, L. & C. 502; 10 Cox’s C. C. 44; 
State v. Phiper, 65 N. C. 321; Whart. C. L., 7th ed., 
§ 2092 a. Of this principle we have a vivid illustration 





in a late trial in France, as narrated in the following 
letter by the Paris correspondent of the London Daily 
News: ‘A strange trial has taken place before the 
Correctional Tribunal of Paris, and it has resulted in 
the conviction of certain ‘Spirit Photographers’ for 
swindling. Buguet, a photographer, of No. 5 Boule- 
vard Montmartre, allied himself with M. Leymarie, 
the editor of the Revue Spirite, who wrote about him 
and published fac-similes of his portraits, and with an 
American named Firman, from whom he learned the 
art of persuading people that he could, if they only 
willed strong enough, conjure up and photograph a 
likeness of any deceased relation or friend. Fora 
long time the firm did a large business. Twenty francs 
was the ordinary fee, but many wealthy people volun- 
tarily paid two thousand, three thousand, and even 
four thousand francs. Never was fraud more clearly 
proved. The operator’s spirit-box was produced in 
court; it contained hundreds of portraits of men, 
women, boys and girls of all ages. When customers 
came desiring spirit portraits, a young lady, who acted 
as cashier, adroitly engaged them in conversation in 
the waiting-room, and generally contrived to find 
some indications of the physiognomy of the person 
whom it was desired to evoke. Then one of the nu- 
merous heads was selected, stuck upon a doll dressed 
up in muslin, and a hazy portrait of a spirit was pro- 
duced from it. Buguet guarded himself by saying he 
could never guarantee a likeness, because much de- 
pended on the strength of faith of the applicant; and 
moreover, spirits were very capricious, and sometimes 
when you called for one another would come; but in 
very many instances the force of imagination was 
so strong that his dupes believed they saw the por- 
traits of their relations. They burst into tears, fell 
upon their knees, kissed the photographs, and were 
profuse in expressions of gratitude to the professor, as 
well as lavish of gifts to him. Notwithstanding the 
palpable exposure of the imposture in open court, a 
host of respectable witnesses, including a Russian 
marquis, the Comte de Bullet, Mr. Sullivan, formerly 
United States minister at Madrid, two French colo- 
nels and several ladies appeared for the prisoners, and, 
undismayed by the sarcasms of the presiding judge, 
protested that they really had seen unmistakable por- 
traits of deceased relatives. The eminent counsel for 
the defense, M. Lachaud, spoke for two hours, and 
alluded to Moses, Isaiah, Tertullian, and other authori- 
ties on spirits. The court, however, thought the 
charge fully proved, and sentenced Buguet and Ley- 
marie to one year’s imprisonment, and Firman to six 
months. It is curious that the prosecution was not 
instituted on the complaint of any customer, but 
spontaneously by the police for reasons not explained.’ ” 
This is good law; and there is no question that a sim- 
ilar conviction would follow prosecutions in the United 
States, conducted with equal intelligence, against not 
only the spirit photographers, but all concerned in ob- 
taining money by impostures such as those of Katie 
King and her abettors. 

But this does not touch the case of those who hon. 
estly apply what is called spiritualistic force. As to 
such persons we may hold: 1. If in consequence of 
their action on another, such other person injures him- 
self, they are penally as well as civilly responsible for 
the injury. 2. If they obtain control over the will of 
another person, so as to make him their absolute agent, 
they are both penally and civilly liable as principals 
for what he does under this constraint. 
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A REMINISCENCE OF JUDGE GROVER. 


His PERSONAL APPEARANCE AT THE BAR. 
HE following is an extract from Hon. L. B. Proc- 
tor’s eulogy of the late Judge Martin Grover, 
delivered at the court-bouse, Belmont, before the mem- 
bers of the Allegany county bar: 

“The Allegany bar, organized far back in the early 
days of the present century, has been the arena where 
every kind of legal contest has been witnessed. Here 
John C. Spencer, whose severe diction in which no 
fanciful or redundant word was permitted, and who 
relieved the terseness of his arguments by a union of 
. subtlety and grace, contended. Here John A. Collier, 
a walking digest of laws, who marshaled one wing of 
the old historic Whig party, and whose abilities asa 
politician were scarcely less remarkable than his legal 
accomplishments, and who, as was said of Lord Ellen- 
borough, was a real chief — such as the present genera- 
tion of lawyers cannot fail to admire — measured 
weapons with Spencer. Here Hathaway, versatile, ac- 
complished and forcible in the strength of his illustra- 
tions, and the felicity of his expressions, intensified by 
a wit always pleasing and a sarcasm often terrible, ap- 
peared. Here, too, other eminent lawyers of the old and 
new bar met in the contests of the forum. At the period 
when Grover was called to the bar, trials at the bar 
were conducted by a few leading lawyers, and attor- 
neys did not then, as now, try their own cause; young 
lawyers especially were kept back by the few eminent 
advocates who took upon themselves the labors and 
honors of the bar. But as soon as Martin Grover was 
admitted to practice he became an active advocate, 
startling the old aristocracy of the bar with what they 
deemed his presumption and arrogance; but self- 
poised, self-reliant and conscious of his powers, he dis- 
regarded their contempt and boldly entered the lists 
against them. But he was compelled to keep his weapon 
bright, think close, watch every point with keen atten- 
tion. Like Cockburn at the Scottish bar, young and 
inexperienced, with the greatest lawyers of the age to 
contend with, he considered it no dishonor to be some- 
times overthrown by giant opponents. The early 
career of Martin Grover at the bar had something 
unique and singular in it, something that made him 
stand out marked and distinct from all his legal asso- 
ciates. His entire abnegation of all the fashions of the 
day, his utter contempt for that which is so attractive 
to most young men — genteel attire— amounted to a 
disregard of propriety, and he became as famous for 
his dilapidated dress as he was for his superb talent. 

“The first time I saw Martin Grover was a memor- 
able event in my life. In October, 1839, then a student 
at law at Auburn, N. Y., I visited Angelica on busi- 
ness for the firm with whom I was reading. The Alle- 
gany circuit was in session. Having completed my 
business, I went to the court-house, anxious to learn 
how justice was administered in that distant, and at 
that time, uncultivated county. To my surprise, I be- 
held a bar as brilliant as any in central or eastern New 
York. Robert Monell, one of the most dignified and 
accomplished trial judges that ever sat on the bench, 
presided. A criminal case that attracted great atten- 
tion had just been moved. Luther C. Peck, then of 
Pike, Allegany county, and the late Edward Howell of 
Bath, then in the plenitude of their splendid practice, 
appeared for the people. William G. Angel appeared for 
the defense, and, as I supposed, was conducting it alone. 





In the crowded bar, not far from him, and near the 
prisoner, sat a poorly, nay, if I must say it, a shabbily 
dressed young man, whom I took to be a friend of the 
accused. For a long time I did not see his face. It 
was turned toward the witness stand, whose occupants 
he watched with an all-absorbing interest. Sometimes 
he whispered to Mr. Angel. At length the young man 
turned so that I obtained a full view of his face, and I 
was struck with his broad, expansive forehead — a face 
on which intellect had set its signet seal—a face ani- 
mated with thought—a study for a painter, and I 
silently congratulated the prisoner for having a friend 
80 intelligent to stand by him in this hour of peril, but 
regretted that ‘chill-penury ’’ compelled him to dress 
so very poorly. When at last the evidence was all in, 
it became the duty of the defense to address the jury. 
Judge of my surprise when this apparently poverty- 
stricken young man arose and commenced summing 
up to the jury, for I did not dream that he was a law- 
yer. But his language soon began to attract my atten- 
tion and arouse in me the enthusiasm that eloquence 
always does. His exordium was modest, but extremely 
rich in thought, couched in language of the plainest 
common sense, unaffected by any attempts at elo- 
quence, yet in every sense eloquent, free from all 
rhetorical drapery, yet tersely rhetorical —every word 
adjusted to its appropriate place — and the fabric of his 
argument grew into a beautiful and perfect edifice. 
He talked of common matters in a direct and common 
way, sometimes arriving at his conclusions by a sort of 
cross road route. He flew to no distant sphere for the 
purpose of exhibiting a graceful flight, but grasped the 
case and all of it, handling it with something of the 
plastic ease of a potter forming clay into symmetrical 
form. At times he was one of the jurors, anxiously 
endeavoring to harmonize the deep angular lines in the 
circumstance of the case; occasionally he paused to 
give extension to some latent thought, illuminating it 
with language that brought it out in allits force. Fi- 
nally, his argument was characterized by such power 
of mind and stores of legal knowledge that it rendered 
him the peer of any lawyer around him in the bar. It 
was a strange, novel and wonderful combination. It 
was intellect in its amplitude, eloquence approaching 
perfection, talents in their affluence, mind in its tri- 
umph. It was Martin Grover in the garb of a beggar 
triumphing in the high born majesty of mind. * * * 
It was said of Alvin Stewart that he was one of the 
most formidable adversaries that ever stood before a 
jury. You could do nothing with him. Could make 
no calculation for him. Could never tell in what man- 
ner or where his blows would fall, or where his points 
of attack would be, what scheme of defense he would 
adopt. His overflowing manner carried the jury irre- 
sistibly with him, often submerging all the sober, 
painstaking arguments of his opponent in a sea of 
laughter. So it was with Martin Grover. Often his rag- 
ged dress would expose him to the attack of some hard 
pressed opponent; but he would turn the tables so 
adroitly and sharply upon the unlucky adventurer, 
that he would set the room in a roar at his expense. 
His self-possession never deserted him. He was once 
engaged in trying a cause before Judge Dayton. After 
atime the judge became impatient at what he believed 
to be unnecessary details of the facts in the case. 
‘This case, Mr. Grover,” said he, “is in a nut shell.” 
Grover continued the case without regarding the re- 
mark. ‘*Mr. Grover,’ said the judge, somewhat 
sharply, ‘this case is in a nut-shell. You are taking 
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too much time with it.” *‘ I know that the case is ina 
nut-shell, your honor, but then I think this court is 
bound to take judicial knowledge that nut-shells are 
of all sizes, from an Allegany county beech-nut up toa 
cocoanut shell, and this case, with all respect to your 
honor, is in a cocoanut shell; and if your honor don’t 
let me try it in my own way, Peck, there, will make 
beech-nuts, and small ones at that, of my client.’ The 
judge took this reply pleasantly, and Grover continued 
in hisown way. At the bar he had the faculty of mak- 
ing his expressions the exact reflection of his thoughts, 
of embodying each separate idea in an adequate but 
not redundant form.” 


————_ 
INDIVIDUAL NAMES AS TRADE-MARKS. 


COURT OF APPEALS, 


MENEELY V. MENEELY. 


Every man has the absolute right to use his own name in 
his own business, even though he may thereby inter- 
fere with or injure the business of another person 
bearing the same name, provided he does not resort to 
any artifice or contrivance for the purpose of producing 
the impression that the establishments are identical, or 
do any act calculated to mislead. 

PPEAL from an order of the general term revers- 
ing a judgment in favor of the plaintiff, entered 
upon the report of areferee. The opinion of the gen- 

eral term is reported 3 N. Y. Sup. 540. 

The action was brought by Edwin A. Meneely and 
George R. Meneely against Clinton H. Meneely and 
George H. Kimberly to restrain the defendants from 
using the name ‘“‘ Meneely’’ in their business of bell 
founding which they were conducting at Troy under the 
name of “ Meneely & Kimberly.”” Andrew Meneely, 
the father of the plaintiffs and of Clinton H. Meneely, 
had conducted the business of bell founding in West 
Troy for a number of years, and had established a val- 
uable reputation. Dying, he, by will, left the business 
to the plaintiffs, charged, among other things, with 
the support of Clinton H. until he should attain to the 
age of twenty-one years, and also charged with the 
payment of several specific legacies, including one to 
Clinton H. of $3,000. The plaintiffs discharged the 
obligations imposed by the will, and continued the 
business of bell founding under the name of “ E. A. & 
G. R. Meneely.”” Andrew Meneely died in 1851. In 
1870 the defendants entered into partnership and com- 
menced the bell founding business. 


John H. Reynolds, for appellant. 
Irving Browne, for respondent. 


RaPauwo, J. The injunction awarded by the decis- 
ion of the referee restrained the defendants from in 
any way using the name and designation ‘“‘ Meneely ” 
in the business of bell founding in the city of Troy. 

The name of one of the defendants is Meneely, and 
he was engaged in the business mentioned. The neces- 
sary consequence of the injunction was to compel the 
defendant Meneely either to discontinue his business 
of bell founding at Troy, or to procure it to be con- 
ducted in the name of some other person. He was 
absolutely prohibited from the use of his own name, 
in his own business, in any way. 

The bare statement of the scope of the injunction 
would seem to be sufficient to show that it ought not 
to have been granted, and that the judgment award- 
ing it was erroneous. The cases referred to in its sup- 
port fall far short of sustaining it. If the defendants 








were using the name of Meneely with the intention of 
holding themselves out as the successors of Andrew 
Meneely, and as the proprietors or managers of the old 
established foundry which was being conducted by 
the plaintiffs, and thus enticing away the plaintiffs’ cus- 
tomers, and if with that intention they used the name 
in such a way as to make it appear to be that of the 
plaintiffs’ firm, or resorted to any artifice to induce 
the belief that the establishment of the defendants 
was the same as that of the plaintiffs, and perhaps 
if without any fraudulent intent they had done acts 
calculated to mislead the public as to the identity of 
the establishments, and produce injury to the plaintiffs 
beyond that which resulted from the similarity of 
names,then the cases referred to sustain the proposi- 
tion; not that a court of equity would absolutely re- 
strain the defendant Meneely from the use of his own 
name in any way or form, but simply that the court 
would enjoin him from using it in such a way as to de- 
ceive the public and injure the plaintiffs. The manner 
of using the name is all that would be enjoined; not the 
simple use of it, for every man has the absolute right 
to use his own name in his own business, even though 
he may thereby interfere with or injure the business 
of another person bearing the same name, provided he 
does not resort to any artifice or contrivance for the 
purpose of producing the impression that the establish- 
ments are identical, or do any act calculated to mis- 
lead. Where the only confusion created is that which 
results from the similarity of the names, the court 
will not interfere. A person cannot make a trade- 
mark of his own name, and thus obtain a monopoly 
of it which will debar all other persons of the same 
name from using their own names in their own busi- 
ness. 

This principle is fully recognized in the cases cited 
on the briefs of counsel. They have been so fully 
commented upon in the learned opinion of my brother 
Miller, J., delivered at general term, that I do not 
deem it necessary or proper again to review them in 
detail. A reference to a few of them will suffice. In 
the case of Croft v. Day, 7 Beav. 84, the intention of 
the defendants to imitate the blacking manufactured 
by the plaintiffs under the name of Day & Martin and 
to sell it as theirs, was apparent. The master of the 
rolls stated: ‘My decision does not depend on any 
peculiar or exclusive right the plaintiffs have to use 
the name Day & Martin, but upon the fact of the de- 
fendant using those names in connection with certain 
circumstances, and in a manner calculated to mislead 
the public and to enable the defendant to obtain at the 
expense of Day’s estate a benefit for himself to which 
he is not in fair and honest dealing entitled. * * * 
He has a right to carry on the business of a blacking 
manufacturer honestly and fairly; he has a right to 
the use of his own name. I will not do any thing to 
debar him from the use of that or any other name cal- 
culated to benefit himself in an honest way, but [ 
must prevent him from using it in such a way as to 
deceive and defraud the public.’’ The form of the 
injunction was settled afterargument. It did not re- 
strain the defendants from the use of their names of 
Day & Martin, but from selling blacking in bottles 
having labels so contrived as to represent it to be the 
same as that sold by the plaintiffs. Rodgers v. Nowilil, 


5 Man. Gr. & Scott, 109, was an action for damages. 
The defendant used not merely the firm name of the 
plaintiffs, but their trade-mark of a crown with the 
letters V. & R. on either side above the name, and the 
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verdict was sustained on that ground. Sykes v. Sykes, 
3 B. & Cr. 541, was a similar action and decided on 
the same principle. The plaintiff had adopted the 
mark ‘‘ Sykes’ Patent,’’ which the defendant imitated 
in order to denote that the goods sold by him were of 
plaintiff’s manufacture; the defendant never had any 
patent, and he imitated the plaintiff's stamp. 

In Holloway v. Holloway, 13 Beav. 209, the defend- 
ant did not merely sell his pills as “‘H. Holloway’s 
Pills,’ but sold them in boxes with labels and wrap- 
pers made in imitation of those of the plaintiff, and 
manufactured for the express purpose of deceiving. 
The court in that case said: ‘‘The defendant’s name 
being Holloway he has a right to constitute himself a 
vendor of Holloway’s pills and ointment, and I do not 
intend to say any thing tending to abridge that right. 
But he has no right to do so with such additions to 
his own name as to deceive the public, and make them 
believe that he is selling the plaintiff’s pills and oint- 
ment.”’ 

The injunction in that case was not against selling 
pills as ‘‘ Holloway’s pills,’’ etc., but against selling 
them as such, put up in boxes, etc., having labels so con- 
trived or expressed as by colorable imitation or other- 
wise to represent them to be the same pills, etc., as 
were sold by the plaintiff. 

In Clark v. Clark, 25 Barb. 79, the plaintiff had 
adopted a device in which was contained the name 
Clark & Co. The defendant’s was a copy of plaintiff’s 
device, except that it contained the name of J. Clark, 
Jr., & Cd. The injunction was sustained as to the de- 
vice, but not as to the name. 

In Faber v. Faber, 49 Barb. 357, an injunction re- 
straining the defendant from using his own name, as 
a mark upon his pencils, though interfering with a 
similar business previously established by another per- 
son of the same name, was refused, and I find no pre- 
cedent for such an injunction. See, also, Burgess v. 
Burgess, 17 Eng. L. & Eq. 257, and Meriden Britannia 
Co. v. Parker, 39 Conn. 450. In the case last cited the 
plaintiff’s trade-mark and stamp was ‘1847, Rogers 
Bros., A.1.’’ The defendant stamped like goods manu- 
factured by him, ‘“‘C. Rogers Bros., A. 1,”’ and “C. 
Rogers & Bros., A.1.” The plaintiff prayed an in- 
junction against the use of these stamps and of any 
stamp of which the word “ Rogers” or ‘Rogers & 
Bros.” should form the whole or a part. The court 
granted the injunction as to the stamp and as to the 
use of the words “ Rogers Bros.,’’ but refused to pro- 
hibit the use of the name ‘“ Rogers.”’ 

In the present case the injunction consists wholly 
of a prohibition of the use of the name “* Meneely ” in 
any way. It is in conflict with all the cases upon the 
subject. If the evidence showed an attempt by the 
defendants, by means of catalogues or by any other 
contrivance, to induce the belief that the firm of 
Meneely & Kimberly was the successor of Andrew 
Meneely, or the manager of the plaintiff’s bell foundry, 
those acts might have been restrained, but no such in- 
junction was granted or asked for. The use of the 
name “ Meneely”’ in any way was all that was en- 
joined, and that was the very thing which should not 
have been enjoined. 

We think that the general term did right in revers- 
ing the judgment and ordering a new trial, and the 
order must consequently be affirmed with costs, and 
judgment absolute rendered for the defendants in 
pursuance of the stipulation. 

Allconcur. Miller, J., not sitting. 





RECENT AMERICAN DECISIONS.* 
SUPREME COURT OF WISCONSIN. 
INSURANCE. 

1. Where the defense to an action upon a policy of 
insurance is, that the fire by which the insured prop- 
erty was destroyed was caused by plaintiff’s willful 
act and procurement, the jury should determine that 
issue upon the preponderance of evidence, as other 
issues in civil actions are determined; and it is not 
necessary that they should be satisfied “‘ beyond a 
reasonable doubt,” as in case of a criminal prosecution 
forarson. Pryce v. Security Ins. Co., 29 Wis. 270, and 
Freeman v. Freeman, 31 id. 235, distinguished and ex- 
plained. Blaeser v. Milwaukee M. & M. Ins. Co. 

2. A condition in a fire insurance policy avoiding it 
in case the property insured shall be subjected to ad- 
ditional incumbrances, without notice to the insurer, 
held reasonable and valid. Fuller v. Madison Mutual 


Ins. Co. 
JURISDICTION. 


1. The power of congress “‘ to exercise exclusive leg- 
islation”” over ‘all places purchased, by the consent 
of the legislature of the State in which the same shall 
be,” for the purposes mentioned in the 16th clause of 
section 8, article I, of the federal constitution, is lim- 
ited to places the title to which is vested in the United 
States with such consent of the legislature; and even 
as to such places the jurisdiction of the State to en- 
force its laws and punish crimes continues until con- 
gress has, by some further legislative act, extinguished 
the State authority and vested exclusive jurisdiction 
over such places in the federal courts. Petition of 
O’ Conner. 

2. The State legislature has no power to abdicate the 
jurisdiction of the State over places within its limits, 
except where the title to them has been acquired by 
the United States. Ib. 

3. The title to the premises occupied by the “ Na- 
tional Home for Disabled Volunteer Soldiers,” in this 
State, is not in the United States, but in a corporation 
created by congress; and although the legislature of 
this State attempted to cede to the United States ju- 
risdiction over said premises (ch. 275, P. & L. Laws of 
1867), the jurisdiction of the proper State courts over 
them remains unimpaired. Ib. 

4. A person duly charged before the municipal court 
of the city and county of Milwaukee, with an offense 
against the laws of this State, was arrested upon a 
warrant in due form, by the sheriff of that county. 
Upon his application for a discharge on habeas corpus, 
it appeared that he was an inmate of said Home, and 
wus arrested while on duty within its limits, without 
any demand made upon the commandant. Held, that 
the arrest was lawful, and the petitioner not entitled 
to a discharge. Ib. 

5. The facts that the inmates of said Home are, by 
act of congress, subject to the rules and articles of 
war, in the same manner as if they were in the army 
of the United States, and that the petitioner had been 
punished for his offense by the authorities of the Home, 
under the rules legally established for its government, 
do not affect the jurisdiction of the State court or the 
legality of the arrest. Ib. 

MISTAKE. 

1. Plaintiff, as agent for a steamship company, sold 

defendant two tickets for passage from Glasgow to 





* From O. M. Conover, Esq., State Reporter. 
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New York, for $33 each, the price being agreed upon 
at the time, and paid by defendant, who immediately 
sent the tickets to parties in Scotland. Afterward 
plaintiff discovered that, according to the company’s 
schedule of prices, the tickets should have been sold for 
$42 each, and applied to defendant to pay the differ- 
ence, which he refused to do; and when plaintiff 
threatened to stop or recall the tickets, defendant 
threatened in that case to sue fordamages. Thereupon 
plaintiff paid the company the excess of the schedule 
price over the sum received by him, and brought suit 
for the amount. Held, that the facts do not show any 
cause of action. Hungerford v. Scott. 

2. The further facts that previous to the purchase 
defendant had called at plaintiff’s office to inquire the 
price of tickets from Glasgow to New York, and been 
told that it was $42, and that the agent was restricted 
to the schedule rates, do not affect the rights of the 
parties, there being no claim that defendant prac- 
ticed any fraud or imposition in the purchase of the 


tickets. Ib. 
—_—_—_—- > ——— 


SALMON P. CHASE. 


UDGE COOLEY’S address to the Iowa Bar Asso- 
© ciation contained the following fine passage in ref- 
erence to the late Chief Justice: 


*“ Long before the evils of chattel slavery were gen- 
erally felt and recognized, and when its overthrow 
appeared to those who desired it only as one of the 
blessings presented in some distant millennium, a 
young attorney of Ohio took upon his rising fortunes 
the great burden of a connection with the unpopular 
cause of emancipation. He was the pioneer of the 
work; he was not the most active or persistent of its 
champions; but uvlike most leaders in great revolu- 
tions, he was conspicuous in this; that following his 
great preceptors in the law who had achieved other 
beneficent revolutions, he deliberately chuse to do bat- 
tle under the law, and to make every advance securely 
by making it under the constitution of his country. 
The instincts and impulses of a great lawyer were in 
him; the grand fabric of jurisprudence to which he 
had pledged the devotion of his life was to him a whole 
structure, every separate timber of which embodied 
the wisdom of many great men, and every arch and 
cornice of which was bright with the hopes of a great 
people. It was not consistent with the teachings of 
his profession or the promptings of his practical mind 
that he should aim to destroy a priceless structure be- 
cause there had been built into it a beam of faulty and 
defective material. He sought to improve by giving 
his mind to a reformation, not to destruction. To the 
wisdom of his generation the undertaking to which 
that young attorney gave his best energies and sacri- 
ficed, as it then seemed, his brightest prospects, was 
but a hopeless one, but in the highest sense it was an 
attempt at an improvement of the law, and we all 
know how devotedly on a much less conspicuous field 
men have sometimes given themselves to this task in 
the mere hope that those who should come after them 
might reap the reward. In his case a great convulsion 
came to bring unexpected fruition; the decayed mem- 
ber in the fabric of state was cut out by the sharp sur- 
gery of the sword, and the aid of his own strong hand 
was demanded by the popular voice in giving to the 
renovated structure unaccustomed beauty and secur- 
ity. It was fitting that the early lawyer of emancipa- 
tion should be the Chief Justice of the renovated na- 








tion, and it was also to be expected that in his new 
position the same useful conservatism that made his 
attack on the defect in the constitution cautious and 
deliberate, should, now that the defect was removed, 
make him vigilant to protect the constitution against 
any — if such there were — who, under the terrible stim- 
ulus of a civil war, might have become furious enough 
utterly to deface it. For his earlier efforts and for his 
later wisdom he is equally entitled to our gratitude, 
and conspicuous among the heroes of the great Ameri- 
can conflict and restoration will appear forever the 
name of the revered lawyer and jurist, Salmon P. 


Chase.”’ 
—_—__>___—__—_ 


OBITUARY. 


Hon. JoHn H. REYNOLDS. 
HE Hon. John H. Reynolds, a member of the late 
Commission of Appeals, and, for many years, one 
of the leading advocates of the State, died at Kinder- 
hook on the morning of September 24th. 

He was born in Moreau township, Saratoga county, 
in 1819, received an academic education, and was ad- 
mitted to the Bar in 1843. He was for a time post- 
master at Albany, was a member of Congress for two 
years and was appointed a member of the Commission 
of Appeals in 1873. Such are the bare outlines of his 
life, but they give no impression of the man—no hint 
of the great qualities that formed his character; of the 
brilliant intellect, the great legal acquirements,*the 
acute perception, the persuasive eloquence that made 
him at one time the foremost lawyer of his day. 

We can attempt no picture of these. Becoming 
praise of him requires the patient biographer. The 
judicial reports of the State are his noblest monument, 
fragmentary and incomplete though it be; his life- 
long deeds of honorable effort and unselfish gene- 
rosity are his best and enduring epitaphs. In June, 
1859, upon the occasion of the death of Nicholas Hill, 
John H. Reynolds pronounced before the Court of 
Appeals a eulogy of rare beauty and strength and ten- 
derness, which is given as an appendix to 19 New York 
Reports. The whole of that memorial could, with 
great propriety, be read over the grave of him who 
delivered it. From it we quote the following: 

‘However distinguished we may be, or have been, 
in this life, upon the bed of death man returns to his 
individuality. He must die unaided and unsupported 
by human effort. Neither the applause of his fellows 
nor the affection of friends and kindred can support 
him in that hour. All the honors of earth are then as 
valueless to the possessor as the withered leaves which 
the winds of autumn will scatter over his grave. 
Those who sit in the judgment-seat and dispense hu- 
man justice will, in their turn, bow to that fixed and 
unalterable law of being which dedicates all that is 
mortal to decay and death. In view of that solemn 
hour the impressive lesson of the life and death of him 
we mourn will not pass unheeded. It comes tvo near 
us to be viewed with unconcern. I need not pause to 
impress it upon the attention of those who but yester- 
day looked into the new made grave of him, who, ac- 
cording to the standard of human judgment, was enti- 
tled to ‘crown a youth of labor with an age of ease;’ 
but to whom, in the mysterious providence of God, it 
was not permitted to find rest from his labors except 
among the habitations of the dead. In that silent 


resting place we leave him to the rewards which are 
promised to the pure in spirit, the blameless in life and 
the upright in heart.” 

















THE ALBANY LAW JOURNAL. 


223 











CORRESPONDENCE. 


‘““CrTaTION OF REVERSED DECISIONS.”’ 
Crncrnnatt, O., September 28, 1875. 
To the Editor of the Albany Law Journal: 

DEAR S1r—I am induced to make use of the above 
caption, and to remark upon it through the columns 
of your journal, from the fact of meeting, during an 
examination of the case of Perry v. Lorillard Ins. Co., 
lately decided by the Commission of Appeals of your 
State, a striking illustration of it. where Lott, Ch. C., 
occupies nearly one-half of his time, in delivering the 
judgment in that case, to demonstrate that it is not in 
conflict with the decision of Judge Sherman in Stark- 
weather v. Cleveland Ins. Co., 2 Abbott’s U. S. Rep. 67. 
Now, Judge Sherman (District Judge) was reversed in 
that case when it came before Judge Emmons in the 
Circuit Court, as will be seen in 15 Int. Rev. Rec. 59, 
and we personally know such to have been the fact, 
having had correspondence with the attorneys for one 
of the parties to that case in regard to the decision of 
Judge Emmons. This reversal had been announced 
nearly two years before the judgment in Perry v. 
Lorillard Ins. Co., supra, and the fact is a cogent com- 
mentary on the defects in our system of reporting 
decided cases, and the urgent need of some reform. 
The veneration which many courts have for decided 
cases, and the value attached to them as precedents, as 
well as the influence such cases have upon the current 
businegs of our profession, demand the adoption of 
some system of reporting which should be complete, 
or have none at all. We have no doubt but that the 
decision of Judge Sherman has controlled the settle- 
ment of many cases which would have been settled the 
other way, had Judge Emmons’ opinion in reversal 
been known, and thus clients have suffered for a judg- 
ment that was not a judgment, and the profession at 
large compelled to shoulder further reproach. 

Respectfully yours, J. W. J. 
THE CASE oF CuTTS Vv. GUILD. 
New York, September 25, 1875. 
To the Editor of the Albany Law Journal: 

Was not the decision of the motion for re-argument 
of Cutts v. Guild made solely on the ground that the 
court would not review the decisions of the Commis- 
sion of Appeals —that it would be, not a re-argument 
properly, but an appeal from the one tribunal to the 
other? If this is the ground of the decision of this 
motion, it leaves the question of conflict between the 
two courts on the question involved in the case as yet 
undecided. R. M. P. 

{The decision on the motion for a re-argument was 
made, as we understood it, solely on the ground stated 
above. Ep. A. L. J.] 


Tue LIMITATION OF INDICTMENTS. 
BuFFa.o, September 23, 1875. 
To the Editor of the Albany Law Journal: 

DEAR Str—The application of chapter 630, page 961, 
of the Session Laws of 1873, to offenses committed be- 
fore the passage of that act, is just now attracting 
much attention. That act purports to be an amend- 


ment of the Revised Statutes, the only change being 
that five instead of three years is the period fixed in 
the statute of 1873; both are affirmative in form so far 
asknown. The question arose in this State, first, be- 





fore Justice Talcott, on the 1ith day of November, 
1874, in the city of Buffalo, in the case of The People v. 
Peter Van Valkenburgh. The facts were these. The 
defendant was charged with having committed the 
crime of obtaining goods under false pretenses on 
the 22d day of February, 1871. He was arrested and 
taken before a magistrate in September, 1874, and ex- 
amined for that offense. After various proceedings 
had he was finally committed by the magistrate to 
the Wyoming county jail, in Warsaw, from which he 
was taken before Justice Talcott on a writ of habeas 
corpus. People v. Martin, 1 Park. Crim. R. 187. Upon 
the above facts appearing the prisoner was discharged 
upon the ground that the act of 1873 did not cover, and 
could not be construed to cover, offenses committed before 
its passage, and that the offense was, therefore, out- 
lawed. The following are some of the authorities upon 
which the decision was based: People v. Carnal, 6 N. 
Y. 463; Sanford v. Bennet, 24 id. 20; Shepperd v. 
The People, 25 id. 406; Hastings v. The People, 28 
id. 400; Stone v. Fowler, 47 id. 566; Palmer v. Conway, 
4 Den. 375, 376; Watkins v. Haight, 18 Johns. 138; 
Dash vy. Van Cluck, 7 id. 477: Johnson v. Burrell, 2 
Hill, 238; Calkins v. Calkins, 3 Barb. 305; McMannis 
v. Butler, 49 id. 176, 181; 7 Cow. 252; 10 Wend. 114, 
117; 3 Barb. 621; 8 Wend. 861; Hathaway v. Johnson, 
55 N. Y. 93; Amsbry v. Hinds et al., 48 id. 57; Mongeon 
v. People, 55 id. 613; Ely v. Holton, 15 N. Y. 595; 
Moore v. Mausert, 49 id. 332. 

In the same direction are the more recent cases: N. 
Y. and Oswego M. R. R. Co. v. Van Horn, 57 N. Y. 
473; People ex rel. Ryan v. Green, 58 id. 295, 303, 304. 

While the learned judge placed the discharge exclu- 
sively upon the ground that the statute of 1873 had no 
application, he at the same time stated that he had 
grave doubts as to the power of the legislature to ex- 
tend the time for finding indictments by an act passed 
after the offense, even if the legislature had in express 
words provided that the statute should include past as 
well as future offenses. 

The evidence upon which a conviction may be had 
and the time during which he may be prosecuted in 
existence, the time the offense was committed being 
a part of the law of the case which it would seem 
could not be essentially changed. 

The act of 1873, in terms, covers all offenses, without 
regard whether three years had expired before its pas- 
sage, if committed within five years, assuming it should 
be construed to operate retroactively. 


Yours, ete., JOHN NORRIS. 


——$_$_$@ 


COURT OF APPEALS DECISIONS. 


TS following decisions were handed down in the 
New York Court of Appeals on Tuesday, Septem- 
ber 28, 1875: 


Motion granted with costs— Alvord v. Alvord.—— 
Motion granted without costs — Long v. Warren.—— 
Motion denied without costs, as no proceedings can be 
had until suit is revived — Vrooman v. Shepherd.—— 
Motion granted and appeal reinstated on payment of 
the costs of the remittitur, and $10 costs of oppos- 
ing this motion —Moody v. Andrews.— Judgment 
affirmed with costs — Brown v. Post; Astor vw. 
The Mayor. ——Judgment reversed and new trial 
granted, costs to abide event — Duryea v. The Mayor; 
The Railway Passengers’ Association Company v. 
Warner. 
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NOTES. 

NE of the most ingenious as well as the most conven- 
ient of recent publications is Purdy’s ‘** Law and 
Business Chart of the United States and Territories ”’ 
(James H. Purdy, St. Louis). The compiler says he 
has sought to present in a convenient form for ready 
reference a concise and reliable collection of the lead- 
ing features of business law of all the States and Ter- 
ritories; also the principal facts in their Political His- 
tory, Wealth, Education and General Progress. He 
has certainly accomplished what he sought. The won- 
der to us is how he could compress so much informa- 
tion of just the kind that one is likely to need within 
the space of a chart of moderate dimensions. Among 
the matters pertaining to each State contained in it 
are the following: Interest, including the legal rate, 
the conventional rate, and the rate on judgments and 
decrees; exemption laws, including both homestead 
and personal property ; redemption of lands; mechan- 
ic’s liens; judgments, how long a lien and within what 
time execution may issue; revision of laws; digests 
of reports, including the title, author, reports di- 
gested and when published; reports of decisions; 
practice, whether under the common law or a code; 
statutes of limitation, including (1) actions affecting 
real estate, (a) generally for its recovery or for the pos- 
session thereof, (b) for dower after death of husband, 
(c) for trespass on land ; (2) on judgments (a) of courts of 
record, (b) of justices of peace ; (3) on contracts (a) writ- 
ten, under seal, not under seal, or bills and notes (b) 
unwritten, express agreements, implied agreements; 
(4) in equity for fraud or mistake after its discovery; (5) 
in replevin; (6) against sheriffs, constables or other 
public officers; (7) against executors, etc. ; (8) on statu- 
tory liability; (9) on statutory penalty or forfeiture; 
(10) swearing in behalf of persons under disability. 
We have mentioned but a small part of the contents of 
this chart, but enough to indicate something of its full- 
ness, and when we add that the arrangement is such 
that one can get at any fact or figure at a glance, we 
hope we have said sufficient to show what in truth we 
believe that the chart will be found of very great 

service in every office. 


An important decision in regard to the effect of a 
parol extension of the time stipulated for the delivery 
of goods is given in Hickman v. Haynes, 32 L. T. Rep. 
(N. 8.) 873. The case is important, not because it has 
introduced any new principle, but because it shows 
that our courts of law are not disposed to shake the 
authority of such cases as Ogle v. Earl Vane, L. R., 3 
Q. B. 272. The facts are of the usual character in this 
class of cases. A contract in writing is entered into, 
containing on the one part a promise to deliver, and 
on the other a promise to accept, certain things by 
periodical installments. Before the completion of the 
contract one or other of the parties finds it convenient 
to defer one or more of the installments, and it is ac- 
cordingly agreed by word of mouth that the time for 
delivery shall be extended. Time passes, and one of 
the parties treats the extension of the time as being 
almost equivalent to a waiver of right existing under 
the contract. Such, broadly stated, is the generic 
character of these cases. In Hickman vy. Haynes, the 
action was for the non-acceptance of twenty-five tons 
of iron. According to the terms of the original con- 
tract, the iron should have been delivered in June, but 
Ly verbal agreement the delivery was to stand over. 
In August, the seller grew tired of further waiting, and 








asked the defendant to accept the installment. The 
defendant would not. The present action was then 
brought, and it was held that the plaintiff was entitled 
to recover. The important point to be determined was 
whether the parol extension of time so altered the 
original contract as to admit of the application of the 
principle of Noble v. Ward, 4 H. & C. 149. That case, 
as is well known, is conclusive to the effect that sucha 
parol agreement as we are discussing, namely, one to 
extend the time for performing a written contract, 
and required to be in writing by the statute of frauds, 
does not rescind, or in any way affect, such written 
contract. The decision clearly applicable here is that 
of Ogle v. Earl Vane, where Mr. Justice Blackburn 
says: ‘The plaintiff was willing to wait at the request 
of the defendant for the defendant’s convenience, and 
he did wait for a long time, till February; but if he 
had lost patience sooner and refused to wait longer, he 
would have had a right to bring his action at once for 
the breach in July. It is clearly a case of voluntary 
waiting, and not of alteration of the contract, and the 
length of time can make no difference.”’ 

The members of the bar of Connecticut held a meet- 
ing at Hartford on the 22d of September, and passed 
resolutions expressive of their regret at the death, and 
respect for the memory, of the late Judge Woodruff. 
Judge Hunt, holding the United States Circuit Court 
for that district, in response to the motion of United 
States District Attorney Child, adjourned the court, 
after delivering a touching tribute to the memory of 
his friend and co-laborer. Among other things, he 
said: ‘‘My acquaintance with Judge Woodruff com- 
menced at the law school at Litchfield, Conn., under 
the late Judge Gould, where we were fellow-students. 
There were there at the same time Cornelius Du Bois 
of New York, Barzillai Slosson— brother of Judge 
Slosson — William Watson of New York, Charles M. 
Jenkins of Albany, and many others. There was also 
temporarily residing there at that time, for the benefit 
of medical advice, the charming woman whom Judge 
Woodruff afterward married. My more intimate ac- 
quaintance with Judge Woodruff was renewed in 
January, 1868, when he was appointed a judge of the 
Court of Appeals of the State of New York, of which 
court I was also then a judge, and where we continued 
together until the expiration of his term in that court. 
This intimacy has been continued by an association of 
three years as judges of the courts of the United States. 
I feel justified, therefore, in speaking of Judge Wood- 
ruff with some degree of confidence. His personal 
character was exemplary. Man or boy, his personal 
purity was unchallenged. He was a great lawyer, a 
learned judge and a Christian man. As with Sir Mat- 
thew Hale, his virtue and his greatness struggled for 
the ascendancy. He now rests from his labors, and, I 
trust, enjoys the reward of his virtues. His memory 
remains as an example to all of us. His death isa 
warning that we must be ready soon to follow him.” 
— The friends of the Tichborne Claimant “‘ die hard.”’ 
Last month an application was made by Mr. Cobbett 
to Vice-Chancellor Bacon for leave to give notice of 
motion for a writ of habeas corpus to bring up the body 
of Sir Roger Tichborne “now unlawfully detained in 
Dartmoor.” Mr. Cobbett stated his case at some 


length, resting his application upon the ground that 
the Lord Chief Justice, in his summing up, had made 
the mistake of supposing that two people were four. 
No one will be surprised to hear that the application 
was refused. 
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CURRENT TOPICS. 


OTWITHSTANDING the curious fact that the 
judges of the courts of record of the city and 
county of New York are more numerous than all the 
judges and barons of all the Superior Courts of Eng- 
land, the New York courts are so hopelessly in arrears 
that Justice has every possible enchantment that 
Distance can lend her. According to the Tribune, 
the Supreme Court has on its circuit calendar over 
2,000 cases, and as but 450 of these are what are 
termed ‘‘new,” the court must have commenced 
the summer vacation with over 1,500 remanets. 
The Superior Court has on its trial calendar over 
1,700 cases, of which over 1,200 are remanets; and 
the Common Pleas about 1,100, of which about the 
same proportion are old. The General Term of the 
Supreme Court has on its calendar 365 appeals, while 
the Special Term calendar numbers nearly 600. 
The condition of the General Term and Special Term 
calendars of the Superior Court and of the Court of 
Common Pleas is not given. The Zimes, comment- 
ing on the facts, suggests the necessity for an in- 
creased number of judges; but it would hardly 
seem possible that relief lies only in that direction. 
With already more judges in proportion to the 
population than any other English-speaking com- 
munity, it would seem that the trouble is not in the 
numbers. 


Judge Clinton, of the Superior Court of Buffalo, 
on Saturday last, granted the motion to strike out 
the special plea of the statute of limitations made 
to the indictment of Mr. George D. Lord. The 
ground of the decision was, that the special plea 
was unnecessary, as in order to establish the crime 
charged the time of its commission must be proved, 
and the fact must be established affirmatively that 
the case was not within the provision of the statute 
of limitations; or, in other words, that the general 
plea covered the question. Judge Clinton was of 
the opinion, however, that the case came within the 
limitation of five years, inasmuch as the indictment 
was not barred when the Amendment of 1873 was 
passed. He says, speaking of the limitation of in- 


dictments: ‘‘ Whenever it is proved or admitted 
that the finding of the indictment was in violation 


Vor. 12.— No. 15. 





of the statute, the indictment is a proved nullity, 
and it must in some manner be declared one by the 
court. By the statute the people voluntarily, as to 
the indictments, whose finding is limited, denounce 
the old doctrine nullum tempus occurrit regi. The 
enactment is one of general policy, and the doctrine 
that the Legislature has power to modify or repeal 
its own acts in matters of general policy not affect- 
ing vested rights is, I believe, universally accepted. 
It seems hardly necessary to say that the act of 1873, 
changing the limitation of three years to five years, 
is not ex post facto. It touches no vested right, in- 
flicts no injury. By it the Legislature merely an- 
nounces and enacts a change or modification of its 
policy. If the limitation of three years had expired, 
it might well be doubted whether the Legislature 
could revive the liability to indictment. This 
amendatory enlargement of the limitation does not 
come within either clause of Judge Chase’s defini- 
tion of an ex post facto law. Calder v. Bull, 3 Dall. 
330. It neither makes an act innocent when done, 
a crime, nor does it aggravate a crime or make it 
greater than it was when it was committed; nor 
does it inflict a greater punishment than the law an- 
nexed to the crime when it was committed; nor 
does it alter the legal rules of evidence, and require 
less or different testimony to convict than the pre- 
vious law required * * * This increase of the 
limitation, I repeat, deprived the prisoner of no 
vested right or privilege, and could work him no 
injury. The crime is charged to have been commit- 
ted in 1871. The then statutory limitation of the 
indictment to within three years was no contract 
with or privilege assured to him, and if there were 
danger of an indictment he was warned by the lim- 
itation to keep himself prepared to meet it during 
the three years. Before the expiration of that time 
the amendatory act warned him to keep himself pre- 
pared for two years more, I am sorry that other 
duties forbid a more full and clear exposition of 
these opinions. To recapitulate, these are my opin- 
ions: The act of 1873, by just construction, applies 
to the felony charged to have been committed by 
the prisoner in 1871, and the indictment found and 
filed at this term was in time, but this conclusion is 
not so clear and fixed as to warrant the striking out 
of the special plea upon that ground. The special 
plea is wholly unnecessary, and is an invitation to 
further dilatory pleading on that ground. It must 
be struck out.” 


The education of the Roman youth, of the times 
of the republic, was deemed incomplete until he had 
committed to memory the fundamental laws of his 
country, as contained in the Twelve Tables. But in 
our day, a knowledge of the mere general laws of 
the land is deemed of so little importance that they 
are entirely omitted, not only from the list of sub- 
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jects taught in the public schools, but also from the 
curriculum of the colleges. We take it that the 
object of general education is two-fold — mental 
discipline, and preparation for a better performance 
of social and political duties. It seems anomalous 
that some knowledge of those principles which 
govern the social and political relation — principles 
which every man is bound at his peril to know — is 
not even indirectly taught in the educational insti- 
tutions of this country. The Hon. James M. Wool- 
worth, of Nebraska, delivered an address before the 
Society of Alumni of Hamilton College, at the last 
commencement, on ‘‘ Professional Studies in Col- 
leges,”” which urges, with much force, the necessity, 
in the particular we have mentioned, of a change in 
the college course—not a change which should 
attempt to make professional men of college stu- 
dents, but a change which should introduce those 
studies which prepare the mind for the technics of 
active life, and of which he says: ‘‘ Broad, liberal, 
generous, they afford, equally with the subjects 
which make part of the present course of collegiate 
study, that wide, pure, high culture which we char- 
acterize as liberal education.” 


The American Law Review, for October, opens 
with an article on ‘‘ The ‘Ring’ Suits,” in which it 
combats the decisions of the Court of Appeals in the 
suits brought by the State to recover the moneys 
appropriated by the New York ‘‘Ring.” The arti- 
cle is based on the following premise stated near its 
close, and which is fundamentally erroneous. It is 
this (page 15): “Neither municipal corporations nor 
legislative commissioners are any thing but mere 
‘functionary institutions’ or individuals. They are 
organized or appointed by the State for the perform- 
ance of a definite political duty. It is the State, 
and not they, which governs. They are delegated 
for special and public purposes; and it would seem 
clear that they are and must be responsible, judi- 
cially, at the suit of the only officer or entity who 
can represent the public in the matters over which 
they have control.” So far as this relates to muni- 
cipal corporations, it is clearly wrong, because it 
ignores their proprietary or private character. It is 
too well settled now to be successfully contradicted 
that municipal corporations have a double character 
—one public, the other private. In the one charac- 
ter, they are State agents or conveniences; in the 
other, they are communities endowed with peculiar 
functions for the benefit of their own citizens, and 
stand substantially on the footing of private corpo- 
rations. This distinction is very carefully drawn in 
Bailey v. New York, 3 Hill, 531; in Small v. Danville, 
51 Me. 361; in Philadelphia v. Fox, 64 Penn. St. 180; 
in People v. Hurlbut, 24 Mich. 44; in People v. Detroit, 
28 id. 228; in Oliver v. Worcester, 102 Mass. 499, 
and in Dillon on Mun. Corp., § 39, many authorities 





are collected to the same effect. Judge Cooley, 
speaking of and enforcing this distinction in People 
v. Detroit, supra, says: ‘* As to the property it thus 
holds for its own private purposes, a city is to be 
regarded as a constituent in State government, and 
is entitled to the like protection in its property rights 
as any natural person who is also a constituent. 
The right of the State, as regards such property, is 
a right of regulation, and, though broader than 
exists in the case of individuals, is not a right of 
appropriation. The constitutional principle that no 
person shall be deprived of property without due 
process of law, applies to artificial persons as well 
as natural, and to municipal corporations in their 
private capacity as well as to corporations for manu- 
facturing and commercial purposes.” The Law 
Review overlooks this distinction, but the Court of 
Appeals did not. 


The Ward Will Case, now being tried in Detroit, 
affords another illustration of the active part that 
the spirits are taking in legal affairs. The will is 
contested by the sons of a divorced wife, on the 
ground of the insanity of the testator —a spiritual- 
ist, a man of great wealth, and of the most varied 
and extensive enterprises. Among the witnesses 
was one of the original Fox Sisters of Rochester, 
now widow of the late Dr. Kane, the Arctic Ex- 
plorer. Among other things, Mrs. Kane produced 
in court some documents written by her as a medium, 
in which two of the spirits of deceased relatives of 
Capt. Ward’s second wife dictated for him a will 
something like the one under contest, his first wife’s 
spirit breaking in with exclamations of protest in 
the midst of the communication, which was in two 
different handwritings. These manuscripts were 
written on something like printing-paper, in a huge, 
scrawling hand, and from the right of the page to 
left, like Hebrew. To read them, therefore, a look- 
ing-glass was used in court, and they were scanned 
with great interest. Another medium produced a 
large picture of a floral wreath, said to have been 
painted by spirits through a blindfolded medium in 
four hours, which Capt. Ward bought as a symbolical 
representation of his family. The absence of any 
floral representative of one son was accounted by 
him as proof that that boy was illegitimate. Still 
another medium, while under cross-examination, 
went into a trance in the witness-box, and made 
some remarks in German while seized of a Dutch 
spirit, swearing positively, on awaking, that she did 
not know what had happened, and that she could 
not speak German. A large album, filled with so- 
called spirit pictures, the property of Capt. Ward, 
was also produced in court and offered in evidence. 
We are afraid that, if this sort of thing continues, 
some one will be writing a law book on ‘Spiritual 
Jurisprudence.” 
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NOTES OF CASES. 


Tt Court of Appeals of New York held, in 

Atcheson v. Mallon, 43 N. Y. 147; 8. C., 3 Am. 
Rep. 678, that an agreement between builders for 
public work, that if either received the award he 
would share the profits equally with the other, was 
against public policy and void. The Supreme Court 
of Ohio has decided otherwise, and says of the New 
York case: ‘‘ Much as we esteem the decisions of that 
court, we cannot follow it to the full extent to which 
it has applied this rule of public policy; nor do we 
think it is sustained by the weight of authority.” 
Breslin v. Brown, 24 Ohio St. 565. The opinion of 
the Court of Appeals went upon the ground that the 
agreement materially lessened competition. While it 
was true, in that case, that each party to the agree- 
ment saw the proposal of the other before it was 
sent in, there is no indication in the report that 
the proposals were not fair and reasonable, nor that 
they were otherwise than they would have been had 
each party remained ignorant of the other’s bid. 
The reasoning of the Ohio court is indicated by the 
following extract from the opinion: ‘‘ But it is said 
that the necessary tendency of the contract was to 
restrain rivalry as between the parties. This may 
be so if rivalry means simply a desire to defeat a 
competitor. But is this a proper test of the legality 
of such contracts? The rule of public policy under 
consideration is not based on the theory that the 
successful bidder at a public sale should pay more 
than the fair value of the thing sold, or should take 
a public contract for less than the work is worth. 
Such a policy would be as pernicious as the evil 
against which the true rule is intended to guard. 
Fair competition among bidders, to the end that 
sellers may be protected against fraudulent combina- 
tions, is all the law seeks to secure, and this is 
accomplished when each bidder is left free to act in 
accordance with his own wishes and in conformity 
to his own judgment.” The following cases were 
cited to support the decision: Phippen v. Stickney, 
3 Metc. 388; Smith v. Greenlee, 2 Dev. 729; MeMinn 
v. Phipps, 3 Sneed, 196; Small v. Jones, 6 Watts & 
8. 128; James v. Fulerod, 5 Tex. 512. 


The interesting question of the liability of palace, 
drawing-room and sleeping-car companies was con- 
sidered by the Superior Court of Buffalo, in Welch 
v. The Pullman Palace Car Co., 16 Abb. (N. 8.) 352. 
The plaintiff took a berth in defendant's sleeping- 
car, from Detroit to Buffalo. When he went to bed 
he placed his overcoat in a vacant berth over that in 
which he slept. In the morning the overcoat was 
missing and could not be found. The court held 
that the defendant was not liable. Shelden, J., 


who delivered the opinion, said among other things: 
It is sought to charge the defendant with the re- 
sponsibility of the inn-keeper, upon the assumption 





that the law implied a contract or imposed a liability 
of the same nature. That responsibility was de- 
clared by the civil law to be as strict and severe as 
that of common carriers, and modern jurisprudence 
has adopted and applied the principle. But it went 
no farther, as is sought to be done in this case. 
The liability of the inn-keeper arises out of facts 
which do not exist in this case. He cannot lawfully 
refuse to receive guests to the extent of his reason- 
able accommodations, nor can he impose unreason- 
able terms upon them. The necessities of the 
traveler require these just rules to be adopted. 
As a compensation for the responsibility thus incur- 
red, he has a lien upon all the property of the guest 
at the inn for all his expenses there. There are no 
facts in this case justifying the application of such 
rules of law. The defendant could not be compelled 
to receive and entertain passengers, however amen- 
able it might be upon its contract with the carrier, 
and it had no lien for the price of the accommoda- 
tions. The traveler voluntarily, and not of neces- 
sity, availed himself of what was placed before him 
for his comfort, and he cannot cast the burden of 
care and diligence upon the defendant; neither is it 
right or just that the law should do so. 


In Ernst v. Steckman, 74 Penn. St. 13, a promis- 
sory note payable twelve months after date, ‘‘or 
before, if made out of the sale of” a machine, was 
held to be negotiable. This decision goes upon the 
ground that the addition of some words, beyond 
what are necessary to constitute a negotiable promis- 
sory note, does not destroy its character as such. 
Thus it was held in Zimmerman v. Anderson, 17 P. F. 
Smith, 421, that the addition of ‘‘ waiving the right 
of appeal, and all valuation, appraisement, stay and 
exemption laws,” did not destroy its negotiability. 
In Carter v. Buck, 7 Metc. 588, in addition to lan- 
guage sufficient to give it negotiability, the note pro- 
ceeded, ‘‘it being for property purchased of him in 
value at this date, as being payable as soon as can be 
realized of the above amount for the said property, 
I have this day purchased of said Pero (the payee), 
which is to be paid in the course of the season now 
coming.” The instrument was held to be a negotia- 
ble note. In giving the opinion of the court, Shaw, 
C. J., said: ‘‘ We think the meaning was this, that 
the signer for value received in the purchase of 
property, promised to pay Pero, the bearer, the sum 
named as soon as the termination of the coming 
season, and sooner, if the amount could be sooner real- 


ized out of the fund. Such reference to the sale of 
the property was not to fix the fund from which it 
was to be paid, but the time of payment. The un- 
dertaking to pay was absolute, and did not depend 
on the fund. So as to the time, whatever time may 
be understood as the ‘coming season,’ whether 
harvest time or the end of the year, it must come by 
mere lapse of time, and that must be the ultimate 
limit of the time of payment.” 
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A POINT IN THE LAW OF HABEAS CORPUS. 


Brown v. UNITED States (23 Am. L. Reg. 566). 


[* this case Bridges was indicted for perjury by 

the grand jury of Georgia, at a term of the State 
court, for swearing falsely as a witness before a 
commissioner of the United States court, in a case 
of the United States against Kinney, arrested on a 
warrant issued by the commissioner, charging him 
with a crime against the laws of the United States, 
committed within the district of Georgia. He 
pleaded the general issue, and was convicted and 
sentenced by the court of Georgia to the peniten- 
tiary. A writ of habeas corpus was sued out from a 
judge of the United States District Court in behalf 
of Bridges, who was a freedman, and alleged to be 
a citizen of the United States and of Georgia. A 
question of jurisdiction of the United States court 
to inquire into the cause of imprisonment of Bridges 
was made, based, in the argument, upon United 
States v. Booth, 21 How. 506, in which, it will be 
recollected, the United States court held, that, if a 
prisoner is held under process and by authority of 
the United States, no State court has jurisdiction 
by habeas corpus, or otherwise, to pass upon the 
question of the legality of his detention. In the 
words of the court, “neither the writ of habeas corpus 
nor any other process issued by State authority can 
pass over the line of division between the two sovereign- 
ties.’ “We do not question the authority of a State 
court or judge, who is authorized by the laws of the 
State to issue the writ of habeas corpus, to issue it 
in any case where the party is imprisoned within its 
territorial limits, provided it does not appear, when 
the application is made, that the person imprisoned 
is in custody under the authority of the United 
States.” In other words, and this is important in 
its bearing upon the questions presented in this case 
of Bridges, there is no concurrence of jurisdiction 
in the State and United States courts, and the action 
of the latter is limited to ‘‘its sphere of action pre- 
scribed by the Constitution of the United States.” 
This objection to the jurisdiction of the court was 
overruled, and the marshal was directed to take 
Bridges into his custody, he being then in custody 
of the keeper of the penitentiary, and held under 
the sentence above mentioned. 

In giving his opinion, Erskine, the district judge, 
examines quite a number of cases, including Tarble’s 
Case, 18 Wall. 397, confirming the doctrine of the 
Booth case above referred to, and concludes that the 
State court of Georgia had no jurisdiction over 
the offense charged against Bridges, and adds that, 
“if the State court had not jurisdiction of the case, 
its judgment is utterly void, and the petitioner is 
restrained of his liberty in violation of the constitu- 
tion, and the act of 1867 affords a proper and legal 
remedy to administer relief.” ‘‘J/ he committed 





the crime as charged by the State in the indictment, 
the act was done within the authority and exclusive 
jurisdiction of the national courts, and, as they are 
the sole tribunals that could try him, so they alone 
could punish him.” And he adds that “the federal 
courts for that district are the only tribunals that 
have cognizance of the offense and jurisdiction of 
the party offending.” The case was then appealed 
to the Circuit Court, and we have the opinion of 
Bradley, J., by which he arrives at the same con- 
clusion as the district judge. 

Without presuming to doubt the soundness of this 
judgment, there is enough of seeming paradox to be 
encountered before reaching it to warrant us in oc- 
cupying a moment in examining the steps by which 
it has to be reached. Stripped of its surroundings, 
we have this simple case: The persons called judges 
of the Superior Court of Georgia, without the least 
pretense of right or power, order a certain man 
called a sheriff, alike destitute of power or authority 
to act, to take a citizen of Georgia, against whom 
nothing has been legally alleged or proved, and shut 
him up in the penitentiary, and the keeper who, as 
to him, has no more right of detention than any 
man in the street, has him in his custody, all the 
proceedings having been utterly void. In order to 
be relieved from this detention, this citizen desires 
a writ of habeas corpus. To whom shall he apply ? 
He and his wrong-doers are all citizens and residents 
of Georgia. In the language of the court in Tarble’s 
Case, ‘‘ there are within the territorial limits of each 
State two governments, restricted in their spheres of 
action, but independent of each other, and supreme 
within their respective spheres.” ‘The two govern- 
ments in each State stand, in their respective spheres 
of action, in the same independent relation to each 
other, except in one particular, that they would if 
their authority embraced distinct territories.” And 
“that particular consists in the supremacy of the 
authority of the United States when any conflict 
arises between the two governments.” Now, if we 
suppose this order of arrest and detention had been 
issued by a man calling himself judge of the Supreme 
Court of Alabama, and an Alabama man calling 
himself a sheriff were to arrest a citizen of Georgia 
for larceny committed in Alabama, and to hold him 
under such arrest while he was a resident of Georgia, 
to which of these courts or magistrates should he 
apply for a process of habeas corpus, for it is to be 
borne in mind that there is no concurrent jurisdic- 
tion in the two. If one has jurisdiction, the other 
has not. And in the case last supposed, there is no 
conceivable reason why the injured party should not 
seek and find ample redress in the courts of the 
State in which he is arrested. Under the United 
States law, the judges of the United States court 
may grant writs of habeas corpus, but they ‘shall 
in no case extend to a prisoner in jail, unless where 
he is in custody under or by color of the authority 
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of the United States, or is committed for trial before 
some court thereof.” Such was the provision of the 
statute of 1789, and it would clearly exclude such 
cases as the last we have supposed, and, of course, 
the party imprisoned must resort to a State court 
only. In other words, it was only where a citizen is 
unlawfully detained under process or authority of 
the United States that he might resort to the United 
States court for relief by habeas corpus, 

In the case we have under consideration there was 
no authority from any source. The whole action is 
void from the beginning. The proceeding was in 
the name of the State of Georgia, when neither 
Georgia nor her officers had any cognizance what- 
ever of the matter. What authority, then, had the 
United States court to interpose in any way in the 
matter? Theoretically, each State, in its sovereign 
capacity, is able to take care of her citizens, and 
extend over them the protection of the law in every 
thing, except what has been expressly delegated to 
the United States by the Constitution. And if that 
is to be measured and ascertained by the judiciary 
act of 1789, the present case would be clearly ex- 
cluded ; for the first and only action of the United 
States in the matter was the issuing of this very writ 
of habeas corpus now under consideration. Judge 
Erskine ‘himself says that the question is to him 
“one of original impression,” and intimates that it 
might have been saved altogether, if Bridges, the 
prisoner, had properly objected to the jurisdiction 
of the court which tried him when he was arraigned. 
And it would seem that the same court would have 
been as ready to discharge him upon his application 
for a habeas corpus, if the want of jurisdiction were 
shown, as they would have done upon demurrer in 
the first instance. And that, at first sight, seems 
not only the proper tribunal to apply to, but the 
only one to which a citizen of that State could apply 
to correct the error of one or more of its judges in a 
process in her own courts. 

But when we come to examine the opinion of 
Judge Bradley somewhat carefully, we find he rests 
his jurisdiction upon a statute made in 1833, in the 
days of nullification, which forms a clause in the 
Revised Statutes in these words, after the words 
already quoted, “ or is in custody for an act done or 
omitted in pursuance of a law of the United States, 
or of an order, process or decree of a court or judge 
thereof.” ‘‘ And, in more recent times,” says Judge 
B,, ‘‘it has been extended to all persons in custody 
in violation of the Constitution, or a law or treaty of 


‘the United States.” And he adds, ‘the case is re- 


lieved from the impediment to the use of a habeas 
corpus which formerly existed, where the prisoner 
was committed under State authority.” 

The upshot of the matter, therefore, seems to be 
this: If one is charged in a State court for what is 
a statute offense under the Statute of the United 
States, and of which the court has no jurisdiction 





whatever, and he sees fit to make no objection to its 
taking cognizance of the cause, and he is, upon a 
trial thereof, convicted and sentenced to be impris- 
oned, the State court could not discharge him upon 
habeas corpus if they would; but he may apply for 
such a process to a judge of the United States court; 
and, if the process against him is for an act done in 
pursuance of a law of the United States, such judge 
has full authority to discharge him from his impris- 
onment. It struck us as it did Judge Erskine, as 
being a point “of original impression,” and one of 
sufficient importance to merit something more than 
a passing notice. 
——____— 


LIFE INSURANCE, 


[7 very recently, the appeals which we have 

made through this journal in favor of a refor- 
mation of our law of life insurance, seem to have 
produced very little practical effect. To be sure, we 
have learned that our views have been considerably 
quoted by the Canadian and English life insurance 
companies in their business rivalry with the com- 
panies of the United States, and we have been visited 
by agents of the latter for the purpose of procuring 
a “retraction” or ‘‘explanation” of those views. 
We proposed to make no compromise in this matter, 
but to keep on complaining of the enormous injus- 
tice and inequality of these life insurance contracts, 
until some one should get tired of hearing us, and 
like the unjust judge in the Scripture, grant our 
request lest we should weary him with our much 
importunity. We have hoped that the companies 
would sooner or later recognize their interest, if not 
their moral obligation. At least we seem to have 
struck a conscience in this matter. It is a very 
gratifying thing to a revival preacher to see sinners 
coming forward and confessing. It is much more 
significant than all the praying of the righteous. 
And now comes the Hon. John A. Finch, Special 
Commissioner of Insurance of Indiana, and at the 
recent convention of the State Commissioners in the 
city of New York, throws a bombshell into his own 
camp. Ina vigorous, intelligent, and scathing ad- 
dress he exposes the iniquities of the present system. 
In relation to the inequality of the contracting parties 
he says: 

‘“‘The contract for life insurance is the most one- 
sided known in business. It is framed by the best 
skill one side can engage so as to give immunity to 
the one and hold the other with the utmost strict- 
ness. The agents and solicitors of one side, who 
present and urge the contract, have the opportunity 
to know all the parts of the contract, and are skilled 
in presenting every thing plausibly; the other is a 
stranger to it in every part, and can know nothing 
of it more than the agent or solicitor says. In the 
continuance of the contract, the convenience, discre- 
tion and judgment of one side only is consulted. 
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If the other does not like any thing done, or from 
any cause is unable to continue paying as he began, 
he can quit; but in quitting he is liable to lose every 
thing he has paid, and at best is only able to secure 
what is granted in the sole uncontrolled and supreme 
will of the one side. After the policy has matured 
by the death of the one on whose life it was issued, 
the beneficiary has been met by more unjust, more 
inequitable, more discreditable, and more unex- 
pected defenses than can be found in any or all 
other classes of contracts. How exactly true these 
statements are may be judged by an examination of 
the policy, the practices, and the defenses of life 
insurance companies. Of the policy it is sufficient 
to say that it is framed by the best skill that the 
companies can engage. The constant effort is to 
restrict the policy-holder in every possible way, 
and leave every possible escape to the company. 
The policy binds the holder as with a chain of 
riveted steel; it binds the company as with a rope 
of sand.” 

Mr. Finch then goes on to speak of the character 
of the life insurance soliciting agents, He refers to 
the fact that the great majority of them ‘‘are men 
who have failed in one or many other occupations.” 
This we presume no one will deny. He also says: 
“At best they are sharp, determined, not over- 
scrupulous men, ready to make almost any repre- 
sentation concerning the policy or a rival company.” 
They are paid according to their success. Like 
the light dragoons at Balaklava, ‘‘ theirs but to do, 
or die.” 

Mr. Finch then goes into an examination of several 
of the most inequitable decisions of our courts on 
this subject. In commenting on the injustice of 
the doctrine of warranties, we have heretofore shown 
that the insurer may positively be benefited by the 
mistake and yet may claim the avoidance of the 
policy, and we have said, and say again, that no 
breach of warranty should affect the validity of the 
policy unless it causes damage to the insurer, as well 
as relates to a material point. Mr. Finch illustrates 
this in the case of Jeffries v. The Economical Life 
Insurance Company, in the Supreme Court of the 
United States. The insured stated that he was a 
single man, and had not applied for any other insur- 
ance, whereas in fact he was married and had a 
policy in another company. Now the fact that he 
was married made him a better risk, according to 
the universal theory of, insurers; and the fact that 
he had another insurance was a presumption in his 
favor, and certainly could not hurt the defendants; 
—it was none of their business. But under a war- 
ranty clause the defense was sustained. So in the 
case of Fitch v. American Popular Life Insurance Co., 
2 N. Y. Sup. Ct. Rep. 247, the insured denied that 
he “ had ever had any illness, local disease, or injury 
in any organ,” whereas he had once had some sand 
thrown in his eyes, producing a temporary inflamma- 





tion, long since cured, and not calculated to affect 
the duration of life. Held, fatal! Again, in 
Wilkinson v. Connecticut Life Insurance Co., in Iowa, 
the insurer denied that she had ‘‘ever met with any 
accidental or serious personal injury,” whereas in 
fact she once fell from a tree! The injury was tem- 
porary, and in no way affected her health or longev- 
ity. The defense was not sustained, but we do not 
know, nor can we conjecture, why not. It traveled 
up to the Supreme Court of the United States to 
secure this result. 

In view of all these facts, Mr. Finch asserts: ‘* In 
all the range of business there is no one where in- 
vestment is so uncertain, Probably money invested 
in lottery tickets has made returns more frequently 
than has money invested in life insurance policies.” 

Then in regard to the effect of those things upon 
life insurance business Mr. Finch draws some very 
unfavorable conclusions. He says: ‘‘In the year 
1874, 144,783 policies were issued, but 152,555 were 
terminated. Of these only 8,555 terminated by death, 
while 144,000 terminated from other causes. Of all 
the policies issued so far as record can be had, nearly 
93 per cent never came to maturity, and of the num- 
ber issued nearly 70 per cent terminate every year.” 

Mr. Finch concludes that some legislation ought 
to be had on this subject, embodying the following 
requirements: First, that all life policies should be 
non-forfeitable; second, life insurance companies 
should be held to make good the promises and repre- 
sentations of their agents and solicitors concerning 
the practice and policy of the company; third, the 
principle caveat emptor should be applied to the in- 
surance companies; fourth, the defense of fraud or 
misstatement should not be tolerated after five 
annual payments; fifth, if a company defends un- 
successfully, it should be charged with ten per cent 
interest, and all the attorneys’ fees and other ex- 
penses attendant upon the action. Nothing what 
ever can be urged against the first provision. The 
insured should be entitled to the benefit of all the 
money he has paid. The second is more doubtful. 
We hardly think it would answer to permit the in- 
sured to piece out a contract by evidence of what 
the agent represented. Let the written contract be 
clear and reasonable, and free from traps, and then 
let both parties abide by it. The third provision 
relates more to a principle than to any thing that 
can be practically embodied in statutory enactment, 
but we heartily concur with Mr. Finch in the prin- 
ciple. He says: “ Upon this principle all other con- 
tracts are made, It is applied in all its vigor by the 
company to the policy-holder—let it be applied 
equally to the companies. Let the purchaser be- 
ware, says the law; let life insurance companies do 
likewise. By their agent or solicitor they select the 
applicant, and by their medical expert examine him. 
They ply him with searcLing questions, and make 
the fullest investigations. If they accept him asa 
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risk after this, unless he commits a fraud on the 
agent or the examiner, they should pay when he 
dies.” The only criticism we should make upon 
the fourth provision is that the statute of limitations 
proposed is too long; it should not be more than 
three years. In regard to the fifth, we agree with 
Mr. Finch as to the interest, but not as to the attor- 
neys’ fees and other expenses. This would leave 
the matter too loose and indefinite. Under the 
liberal provisions in our State for extra allowances 
of costs in difficult and extraordinary cases, a suffi- 
cient indemnity is given for these incidents. 

We have not noticed what fate Mr. Finch’s 
propositions met in the convention. Probably 
they were disregarded. Probably the great in- 
surance companies will have their representatives 
in the lobby of our approaching legislature, with 
pockets richly lined, to counteract the insincere 
approaches toward virtue on the part of the hungry 
horde whom it is always necessary to buy off. 
Probably the legislature will quietly ignore the 
whole matter, as usual, even if a bill lives long 
enough to be born. And probably this state of 
things will continue until a few years more of wan- 
ing confidence and diminishing patronage shall con- 
vince these Shylocks that the insured have some 
rights which the insurers are bound to respect. 


————__»————— 


REASONS FOR THE PROPOSED LEGISLATION 
RESPECTING VERDICTS. 
AUBURN, October 4, 1875. 
To the Editor of the Albany Law Journal: 

Whilst employed at Washington five and twenty 
years ago by Presidents Taylor and Fillmore in ex- 
ecuting for them an Act of Congress requesting the 
executive to cause to be collated, digested and pub- 
lished in volumes the decisions of the law department 
from the foundation of the government, I availed my- 
self of all convenient opportunities for consulting 
such eminent and venerable then living oracles as 
Benton, Cass, Clay, Crittenden, Everett, Webster, 
Chancellor Bibb and General Eaton upon various sub- 
jects which fell within the compass of my duty. As 
it was their habit in those days to spend at least one 
evening in a week in the library of the attorney-gen- 
eral’s office, where I performed most of my work, 
those opportunities were frequent and numerous. 
Upon those occasions those eminent sages usually en- 
tertained each other and such others as happened to be 
present with rich conversations upon nearly or quite 
every governmental topic in the range from the lowest 
to the highest functionary in civilized nations. They 
appeared to take the greatest delight in commenting 
upon all the various systems of jurisprudence which 
had existed since the days of Samuel. Upon that par- 
ticular subject Mr. Webster was usually the most de- 
monstrative and instructive, aud Chancellor Bibb the 
most pronounced and emphatic. At those interviews 
they put the common-law jury system through their 
crucibles more than once, and subjected it to the 
severest ordeal. Their opinion was that it belonged 
originally and legitimately to imperial, and not to 
democratic, forms of government. They said that it 





was an English legacy, of so little value to us that it 
would have been better had the founders of our govern- 
ment renounced it altogether at the time of the adop- 
tion of the federal] constitution. Some of them styled 
it an injurious, and all of them a worthless, patrimony, 
especially in States where judges are elective. They 
were agreed in the opinion that intelligent elected 
judges are all the protection against governmental or 
aristocratic oppression which defendants in indict- 
ments and civil actions need. They were also agreed 
in the opinion that the jury system, as it was and is, 
ordinarily administered in this country actually im- 
perils and frequently defeats the administration of 
justice. I perceived imperfectly the historic and phi- 
losophic force of their remarks when I heard them, 
but their wisdom has become more apparent with the 
lapse of time. Five and twenty years of subsequent 
observation and experience at the bar and upon the 
bench have verified their opinions in a thousand ways. 
I am now thoroughly convinced, not only that this 
English common-law legacy costs us more every year 
in this State than it is worth, but that it actually im- 
perils and frequently prevents every thing like a 
prompt administration of justice. And since I ven- 
tured to express my conviction upon this subject in 
the columns of the New York Tribwne at the close of 
the Tilton-Beecher trial in Brooklyn, which I used asa 
fresh illustration of its truth, 1 have been strength- 
ened in it, if strengthening had been possible, by nu- 
merous letters from jurists and divines, and by favor- 
able notices by the press in various sections of the 
country. I need not add that I am pleased to find 
myself at this time of my life in such agreeable and 
sensible company. 

Several of these letters from jurists of experience 
indicate that if they possessed the power to create a 
judiciary anew, they would not put the petit jury 
machinery into it. If I possessed that power I am 
certain that I would not put that machinery into it 
to run as itis run now. But as neither nor all of us 
possess that power, and as the constitution has pre- 
served and guaranteed the right of trials by jury in 
some form, it only remains for us to devise some 
method of relieving our courts of the incubus by a 
better and more republican manner of using it. The, 
simplest remedy which eccurred to me was not far 
to seek. It is not to attempt to abolish such juries, 
nor to reduce their number, but merely to have their 
verdicts regulated by the rule which regulates the de- 
cisions of our superior courts—to permit a majority, 
or some number less than all, to render them. 


PERFECT UNANIMITY NOT AN ORIGINAL IDEA. 


Whilst looking over my books I discovered that 
perfect unanimity was not required in the countries 
in which trial juries originated. Eminent writers 
upon jurisprudence disagree respecting their paternity. 
Sir William Blackstone credited their paternity to 
Athens. His opinion was that the dicasts selected 
from the freemen of Athens, reduced by selection to 
each particular case, performed the office of modern 
jurors. Other writers of equal, if not greater emi- 
nence refer the origin of jurors to Rome. They insist 
that the judices of the Roman government were not 
judges in any modern sense, as some have supposed, 
but temporary selections of laymen to determine facts. 
The usual number of dicasts in Athens and judices in 
Rome was nine, and their decisions were renderable 
by five. In the Provincial establishments such as 
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Cilicia, Judea, and Syria after the conquest of those 
countries and the establishment of the empire, three 
citizens styled assessors performed the duties of jurors. 
There the procurators were the judges. According to 
some ancient historians, Pontius Pilate, the procurator 
of Judea, was removed from office and banished to Gaul 
by the emperor, as a punishment for trying and con- 
demning the Saviour without the advice of at least 
two citizen assessors. Festus, his successor in office, 
had commenced the trial of St. Paul, with three as- 
sessors as jurors, at the time the latter appealed 
from his jurisdiction to Cesar. If the rule of the 
home government in respect to verdicts prevailed in 
the provinces, two of those assessors were competent 
to find and render a verdict. It is reasonably certain, 
therefore, that in both Athens and Rome the majority 
rule with those who performed the office of jurors 
prevailed. The ancient Saxons had compurgators, who 
acted as jurors in the earliest days of their jurispru- 
dence. I have not been able to ascertain the rule 
which prevailed respecting the finding of their ver- 
dicts ; but the inference is strong that the majority 
rule was observed, because it was the rule which pre- 
vailed in the councils of their clans. Ancient Saxon 
history is dim and meager upon every thing relating to 
jurisprudence ; but ancient Norman history has pre- 
served fragments enough to enable us to perceive, not 
only that the ancient Normans had twelve persons 
who performed something like the office of modern 
jurors in their crude jurisprudence, but that, before 
the conquest of England, the will of the majority pre- 
vailed in every department beneath the throne. The 
product of all modern researches in that field of in- 
quiry by antiquarians of sagacity and character 
appears to be their unanimous certificate that in 
Greece, Rome and Normandy, and in nearly, or quite, 
all the Teutonic and Scandinavian nations, in which 
they had any body of men which answered for jurors 
in courts, the voice of the majority was taken for the 
voice of all. It is, therefore, as certain as any fact 
in ancient history, that perfect unanimity to consti- 
tute a verdict was not required in the countries in 
which trial juries originated. 
THE ORIGIN OF THE CUSTOM UNKNOWN. 

It was stated in the British parliament several years 
ago by the late Chancellor Campbell, that the origin of 
the peculiarity requiring perfect unanimity in petit 
jurors, in order to constitute a verdict, was then ut- 
terly unknown. He also stated, in the same connec- 
tion, that, if there had ever existed any sound reasons 
for it, they had been irrecoverably lost; that, as he 
could find no statute requiring perfect unanimity, he 
inferred that it was merely a happening at first which 
grew into a usage by invitation of the first example. 
The anomaly seems to have been born like Topsy, 
accidentally in the gray morning of English jurispru- 
dence, without any recognized parentage. It merely 
“come.” Having once obtained a place among juris- 
prudential regulations, it held it without challenge, as 
far as I have been able to discover, until the late Chan- 
cellor Campbell disputed its legitimacy some fifteen or 
twenty years ago. 

If WAS NEVER SATISFACTORY TO ENGLISH JUDGES. 

The same lord chancellor alleged that, as far as he 
had been able to learn, the usage had never been satis- 
factory to the judges of England, but was particularly 
obnoxious to some, and among them, Lord Mansfield, 
who often said that its advantages did not compensate 





for the mischiefs which sometimes resulted. At the 
time his lordship made that speech upon the subject he 
introduced into parliament a bill to authorize verdicts 
to be rendered by three-fourths of the panel in crim- 
inal cases, and by a majority in civil. The measure 
has not yet received the assent of the House of Lords; 
yet the English papers frequently remark that public 
opinion is slowly but perceptibly ripening in its favor. 
The peers, judges and barristers of England are pro- 
verbially jealous of innovations of time-honored cus- 
toms; but there exists a progressive element in the 
fields and work shops there which pushes them along. 
They hasten very slowly, but they nevertheless move. 
It is now very probable that something like Lord 
Campbell's bill will be considered by both houses of 
parliament before the end of the year. 
BenJ. F. HA. 
{To be continued next week.) 
nn 
WHARTON’S CONFLICT OF LAWS. 


By Pror. L. V. Bar. 


NTERNATIONAL private law, or the study of the 

conflict of laws, has received a peculiar impulse in 
the United States from the fact that existence within 
the union of a series of sovereign States, as well as the 
vastness of immigration, have attached exceptional 
consequence to this branch of jurisprudence. To 
this impulse we owe the comprehensive treatise of 
Story in its several successive editions; a work much 
used and highly prized in Germany. Yet, as to this 
work, we have to remark that, notwithstanding its 
affluence of illustration, it is defective from its want 
of acquaintance with German jurisprudence as well as 
from its failure in that sharp analysis and exact subdi- 
vision to which German jurists are perhaps apt to assign 
an exaggerated value. The work, whose title is given 
above, is not only calculated to bring before its reader 
a full view of German jurisprudence, but is richer in 
detail than is the work of Judge Story. It has the 
advantage also of a better analysis, of clear subdivis- 
ions; sometimes of a more satisfactory exposition of 
the authorities, and not rarely of more comprehensive 
philosophical discussion. 

At the close of the work Wharton distinguishes as 
the governing principle of private international law, 
the sovereignty of each particular State. (Here follows 
an extract from page 712.) By this it will be seen that 
the question of the extra-territorial force of foreign 
laws is rested on the comitas nationum. 

In details, however, Wharton follows those methods 
which we have pointed out as correct. Uniting in this 
respect with Thél we have been of the opinion that 
the question depends upon the interpretation of the 
juridical principles of each particular State. * * * 

The author in the introduction designates certain 
circumstances as likely to produce modifications in 
this relation of Anglo-American law: 

First, the recognition of expatriation. 

Second, the abolition of slavery in the United States 
and in Russia. 

Third, the growing importance of personal property 
which cannot any longer, in obedience to the rule 
mobilia personam sequuntur, be treated as an appendage 
of the person. 

Fourth, the growing conviction in England and the 
United States that the State is bound to punish cer- 
tain extra-territorial crimes. 
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After an exposition of these topics, the author pro- 
ceeds to a discussion of the doctrine of domicile. It 
is well known that in the eye of German authors, 
domicile, in the sense in which it is accepted in the 
Romish law (as distinguished from political subjec- 
tion), is made decisive in questions involved in per- 
sonal suits and in decedent’s successions; but the dis- 
tinction between domicile and nationality is not, by 
our older authorities, expressed with uniforn clear- 
ness, while Wharton, in general, adheres to this dis- 
tinction—a distinction of peculiar value to England 
and the United States, countries which do not in any 
ordinary case exclude immigration—he admits that 
in great independent sovereignties nationality may be 
regarded as determining personal status. He also ad- 
mits that many difficulties may be avoided (§ 76) by 
adopting the principle heretofore vindicated by us, 
that when an asylum (Wohnrecht) is granted by the 
state to a foreigner, this is decisive as to the jura 
status. In the decision of the practical question at 
issue, the conclusion is reached that he who takes up 
his domicile at a particular place, surrenders his per- 
son and property to the laws of such place. It is also 
agreed that domicile is, to a certain extent, public 
notice, so that third persons are able to determine as 
to what particular law any one individual is subject to. 
We must not, however, rate this publicity too high. 
But the detailed expositions of Wharton, and the de- 
cisions quoted by him from English and American 
courts, show how difficult it is sometimes to deter- 
mine where a person has his domicile. * * * One 
observatién may be added: that while the Roman law 
contemplates the possibility of more than one domi- 
cile, and also the possibility that a man may have no 
domicile, in our own law both of these contingeucies are 
rejected. In this view Wharton coincides, following 
in this respect the decision of the Anglo-American 
courts. It is remarkable that the very arguments 
which were used by us to show the impossibility of a 
simultaneous domicile in two States are used by Chief 
Justice Shaw. It is true, as Wharton has properly 
noticed, domicile may be viewed as political, civil, or 
forensic. It is possible that a person may exercise 
political rights in a State without subjecting himself 
to the testamentary laws of such State. 

Under the title of Personal Status, the author dis- 
tinguishes between laws which destroy personal capac- 
ity and laws which protect personal capacity. To 
laws of the first class extra-territorial efficiency is not 
to be ascribed. As to laws of the second class, either 
thé domiciliary law of the individual concerned, or 
the lex loci actus must determine; that law being pre- 
ferred by which the validity of the transaction is best 
maintained. It is plain, therefore, that the author 
includes, under laws which affect personal capacity, 
laws whick determine as to juridical capacity (Recht- 
sunfihigkeit); and that herein he adopts the distine- 
tion maintained by us (Dr. Bar, in his treatise on Pri- 
yate International Law, and by Stobbe, an eminent 
German jurist, discussing the same topic), so the effect 
that juridical capacity, or the capacity to possess gen- 
eral juridical rights and business capacity, or the 
capacity for particular kinds of business, are to be 
widely distinguished. * * * So far as concerns 
business capacity, Wharton accepts the view which 
has been defended by us, that such capacity (but not, 
on the other hand, incapacity) is to be determined by 
the lex domicilii. He who is of age at his domicile is 


of age everywhere. We have no right, in our local 








jurisprudence, to thrust the protection of minority on 
one who by the law of his domicile is declared not tu 
need such protection. Then comes the converse, 
where a person, who is a minor at his domicile, reaches 
a country where, if domiciled, he would be of full 
age. We have already argued that the foreign dis- 
ability in this respect is not to be regarded in the place 
in which, no such disability existing, the party in 
question undertakes to do business. The author be- 
fore us concurs in this view (see § 114) and fortifies it 
by Anglo-American decisions. He repudiates the 
European custom of regarding such disabilities as 
ubiquitous. Such, indeed, is the present tendency of 
our own adjudications, subordinating business capac- 
ity to the lex loci actus. It is true that practically 
much depends upon whether the question is to be ad- 
judicated by the judex domicilii, and it is by no means 
clear, from the cases cited by Wharton, whether, ac- 
cording to the American practice, if the judex domi- 
cilii got hold of the case, he would respect the lex loci 
actus ; and would not insist upon applying the protec- 
tion of the lex domicilii. But even by this contrariety 
of decision substantial justice may be furthered. The 
plaintiff will turn to the tribunal either of the country 
where the defendant has assets, or of the country in 
which contracts having an especial reference to the 
defendant’s home are to be enforced. In the first 
case, the plaintiff has no occasion to disturb himself 
with the question of the personal (foreign) capacity of 
the defendant. In the second case, the court of the 
domicile may with propriety apply to him the maxim, 
“Vigilantibus jura sunt scripta.” 

We must, however, give a more qualified assent tc 
the chapter in which Wharton treats of Marriage ana 
Divorce. He makes a distinction between the com 
mon marriage law of christendom and the distinctive 
marriage laws of particular States; the first he hold 
to be extra-territorial, the second, not to be extra- 
territorial. Unless we regard marriage as an exclu- 
sively ecclesiastical ordinance, to be determined by 
the laws of particular confessions, the distinction tnus 
set up cannot, we think, be maintained. Juridical in 
stitutions, no matter how closely they relate to natura 
and moral laws, can only be upheld by the sanction of 
the particular State in which they are to be enforced. 
Even the agreement of a majority of States as to a 
particular institution does not show that the views 
of a minority in this respect are not to be respected, 
and are not juridically entitled, outside their orbit, to 
respect. According to Wharton's argument, the son of 
a second polygamous wife of a Turk could not inherit 
from his father in the United States. Again, how 
are we to determine the line between incest as viewed 
from the purely christian stand-point, and incest as 
viewed from the stand-point of particular confessions? 
And in what sense are we here to understand extra- 
territoriality? Is the judge, when determining a case 
involving these questions, to apply the pure christian 
principle, when he finds that by so doing he comes in 
conflict with the law of the land, or with the lex loci 
actus, as where he has to settle the validity of a mar- 
riage solemnized abroad? In our view, a more satis- 
factory test is established when we adopt (1), in respect 
to the marital relations, as a governing principle, the 
universal validity of the lex domicilii of the parties; 
and (2) in respect to the solemnization of marriage the 
rule “locus regit actum;” recognizing at the same 
time the maxim that we can do nothing to enforce a 
relation which one particular country condemns aa 





234 


THE ALBANY LAW JOURNAL. 











immoral, such, for instance, as surrendering to the 
control of a foreigner a woman wedded to him in a 
polygamous marriage, valid in his domicile. At the 
same time, to revert to what, in an interesting pas- 
sage, Wharton indicates as a distinction between Ger- 
man and Anglo-American law — he is inclined to treat 
as valid foreign marriages to which all the moral con- 
ditions of marriage are present, but which are void 
in the place of the ceremony from the fact that cer- 
tain local technical constituents (e. g., consent of pa- 
rents) do not exist. But it is impossible, in the ab- 
sence of a prior juridical ground for this distinction, 
not to notice a want of definiteness in the authorities 
by which it is sustained. We must insist that it is far 
better for the security of family international rela- 
tions, that the law existing at the place of the solemni- 
zation of a marriage should be treated as ubiquitous, 
as a law with which it is easiest for the parties’ inter- 
est to comply; while to the question of the personal 
eapacity of the parties the lex domicilii is to apply. 

Of peculiar interest is the author’s acute discussion 
of divorce. Anglo American jurisprudence, as here 
exhibited, rests upon what appears to us the sound 
principle that as to divorce the decisions of the 
judex domicilii are to be extra-territorially binding. 
With this, however, is to be coupled the wife’s right 
to acquire a new domicile, or to retain her old domi- 
cile, even without her husband’s assent, when by such 
domicile acquired or retained by her she has ground 
for divorce. .The court of such domicile determines 
the case without regard to the law of the prior domi- 
cile of the parties, or to that of the place of the mar- 
riage ceremony, or to that of the commission of the 
alleged offense. * * * 

In his elaborate exposition of the Law of Things, 
Wharton bases the universally received doctrine that 
as to immovables the lex rei site is to prevail, on the 
immediate political interest of the State in which the 
land is situate. As to movables, he insists also upon 
the lex rei site, excepting as to succession and mar- 
riage transfers, to which, as to property in a complex 
mass, the maxim ** mobilia sequuntur personam” is to 
apply. .As tw all other categories of movables, it is, as 
he argues, a petitio principii, to apply domicile as the 
test, when the question is as to who is the party (in 
cases of conflicting domiciles) to whom the goods 
really belong. He applies, also, to this question, 
Savigny’s theory of the voluntary submission of the 
parties. Savigny, it will be remembered, argues that 
the person who desires to acquire a right in a thing, 
goes to the place where the thing exists, and subjects 
himself to the law that there obtains. We have already 
expressed our dissent from this view. Bar’s Inter. 
Privatrecht, p. 190. To our argument then given, we 
may add a shorter and perhaps better formularization. 
The maxim that one State cannot exercise the rights 
of sovereignty within another State involves in it the 
principle that the immediate relation of persons to 
persons, and of persons to things, cannot be affected 
by a foreign law. This can only be done by the vol- 
untary adoption, by the State concerned, of the for- 
eign law, and this applies as well to movables as to 
immovables. But no reason exists for such voluntary 
adoption of a foreign law in reference to movables, 
and hence we must hold to the applicability in such 
instances of the lex rei site, except in those cases in 
which the locality of the movables (as with baggage 
in traveling) is uncertain. Difficulties here arise only 
when the existence or the continuance of a right to 








property is conditioned on a personal capacity or on 
the validity of an obligation, or when it is doubtful 
whether a specific legal principle can divest rights ac- 
quired before the goods in question come into the par- 
ticular territory. 

So far as concerns “ obligations and contracts,” the 
author coincides essentially with the principles of 
Schmid. It may be remembered that Schmid, al- 
though not agreeing with us (Dr. Bar), unites in dis- 
senting from the preponderating German opinion, as 
expressed by Savigny, that the law of the place of per- 
formance is decisive in the adjudication of obliga- 
tions. The applicability of this forum, on the ground 
of expediency (i. e., because it is expedient to permit 
the creditor to avail himself of the law of the place 
where the obligation is to be executed), is justly con- 
tested. Schmid argues that ‘‘every obligatory rela- 
tion assumes certain facts to which the law attaches 
certain performances as consequent. It is only when 
the law assigns to such facts the capacity to establish 
a juridical liability, that a judicial decision can be 
reached. Every judge, therefore, whose aid is in this 
respect invoked, must inquire, whether the law of the 
land, to which he belongs, ascribes such particular 
legal efficiency to such facts. This excludes the 
operation of foreign laws as effectually from the 
sphere of obligations as it does from the sphere of 
other juridical relations. Yet we can only assume 
this, in cases where the law or custom does not other- 
wise determine; only when it is a condition of inter- 
national intercourse, and when our own particular 
judicial system is not thereby disturbed.’”’ The lex 
fori is therefore, he argues, the basis; while as to the 
formal accessaries of an obligation, the lex loci actus 
is to prevail, because the parties cannot tell in advance 
in what court their contract will be determined, and 
because the application of another law in respect to 
the material contents of the obligation can only be 
sustained by appeal to the express or implied will of 
the parties; or because the performance of the con- 
tract is itself subject as a transaction to the law of the 
place of performance. 

But this argument is, in our opinion, fallacious. It 
applies to all juridical relations whatever as perti- 
neutly as it does to obligations; and must end in the 
extension of the lex fori to cases which Wharton as 
well as Schmid hold to be governed by other laws. 
The uncertainty of material law is as detrimental to 
the rights as the parties and the security of business 
as is the uncertainty of technical law. Hence the rule 
laid down as to the formalities of business is either 
erroneous, or it subverts the main position previously 
taken. 

We must, therefore, adhere to the principles of 
Thdl, which has the additional authority of Wind- 
scheid (Pandekten, 335), and of Stobbe, p. 198, where 
the applicatory law is declared to be the lex domicilii 
of the debtor, while the lex loci contractus, the lex loci 
solutionis, and even the lex fori (the latter applying in 
respect to cases where there is a local interdict of the 
claim on moral grounds), take a subordinate place. 
Our controlling reason is that any other view than that 
which accepts as a standard the law of the domicile, 
or of the residence of the debtor at the time of the 
obligation, contains a petitio principii, because it as- 
sumes the existence of an obligatory relation which it 
is the object of the suit to determine. Obligation is a 
liability of the person; and in what better way can 
this liability be determined than through the medium 
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of the law of the place where the person involved re- 
sides or is domiciled. If Savigny’s view (that of the 
prevalent power of the place of performance) be cor- 
rect, then, as the rule locus regit actum has with him 
the mere force of expediency, a contract, which is 
agreed to in Prussia by two Prussians, but which is to 
be performed in England, will be valid in Prussia, al- 
though it does not comply with formalities which, 
though essential in Prussia, are not essential in Eng- 
land. It is true that in such case it might be objected 
that there is no formal proof of the intent of the parties 
to bind themselves; but this is not necessary, as, e. g., 
when the parties are ignorant of the applicatory law. 
In fact, we cannot refuse to admit that the subjection 
of the parties to the law of the place of performance, 
in the place of their own law, subjects our own sub- 
jects to a foreign jurisprudence, and is in conflict 
with a solemn decision of the German Supreme 
Court. * * * 

But if we cannot accept the premises laid down by 
Wharton in this relation, yet the conclusions which he 
reaches are substantially, as he states, those of our 
own. At all events, it appears from section 479, where 
the tendency of North American courts to apply the 
lex loci actus in delicts is exhibited, that the preference 
shown to the lex fori by prior American cases may not 
be permanent. 

On two points we must mention a change in our own 
views. We formerly held that the debtor’s lex domi- 
cilii must determine the construction of statutes of 
limitation, because such statutes are meant for the 
protection of the individual. * * * Wenow hold 
that the suspeusion of the obligation must be gov- 
erned by the law of its place of origin; not because 
the debtor has a contractual right to the limitation, 
but because we must assume that the law purposes to 
protect all obligations arising under its dominion 
down tothe time when the outlawry sets in, and be- 
cause there is no basis on which an intermediate modi- 
fying foreign legislation can step in. It is true that 
statutes of limitation protect the debtor against un- 
founded claims; but this protection cannot be consid- 
ered as so far absolute as to subject unconditionally 
to our laws an obligation undertaken abroad, when 
the debtor did not at the time belong to our nation- 
ality, or when good faith requires that the foreign law 
should be applied. * * * Hence the law we would 
apply is that either of the domicile or of the place of 
the contract. The Anglo-American practice, as stated 
by Wharton (§ 534), apparently adopts the lex fori, but 
this only in cases in which the foreign law makes the 
limitation go only to the process, and not to the debt 
itself; a distinction which rests upon a misconception 
of statutes of this class, treating them as simply pro- 
cessual; and giving the higher, while refusing the 
lower, grade of efficiency to the foreign law. 

We must also now accept, from the same reason, the 
conclusion that the extinction of obligations through 
bankruptcy is to be determined in conformity with 
the law which determines as to the obligation itself. 
It is true that for the bankrupt judge the bankrupt 
law under which he acts is absolute. But a foreign 
judge need only recognize as binding this law when 
the creditor in question took part in the proceedings 
in bankruptcy. This view is emphatically approved 
by Wharton (§ 524), and is accepted by the Supreme 
Court of the United States; although this latter tri- 
bunal requires in addition, in order to make the bank- 
rupt decree conclusive, that the creditor at the time 





of entering into the obligation should have been 
domiciled in the State where the bankruptcy is de- 
creed. * * * 

Peculiarly important and interesting is the compre- 
hensive exposition given by the author of conflict of 
laws in respect to processual rights. Beyond all doubt 
the gravest question here agitated is that which con- 
cerns the transfer and execution of foreign judgments. 
We have already (Bar, Int. Privatrecht, 116-125) ad- 
vanced the position that universal validity should be 
assigned to the judgments of the State to which the 
case adjudicated is properly subject; and that, in ad- 
dition to this, we should recognize as binding the 
judgments of a court to which the parties voluntarily 
submitted themselves. From this we deduced a line 
of conclusions as to the decisions which would be thus 
validated, rejecting the rule that it is for the execution 
court to determine the rightfulness of the decision of 
the court rendering the judgment. In this opinion 
Wharton (§ 792, f) wholly coincides, and shows that it 
is fully sustained by Anglo-American practice. * * * 

Peculiarly worthy of notice appears to us the Amer- 
ican rule (differing, if we mistake not, from the law of 
Germany), that the subjects of a foreign enemy can- 
not be permitted, as long as the war lasts, to bring suit 
without special governmental license; and we do not 
hesitate to judge, in this respect, the German position, 
for the reason that war should not be permitted to 
interfere, any further than is absolutely necessary, with 
private rights. 

While in Story’s Conflict of Laws only a few pages is 
yielded to criminal jurisprudence, to this topic is given, 
in the treatise before us, a full discussion, from page 
548 to page 645. Asis well known, the Anglo-American 
practice has been to treat a crime as only cognizable 
in the country in which it is committed. Wharton, 
while rejecting the principle that any one State can 
take general jurisdiction of all offenses committed by 
everybody every where else (Weltstrafrecht), shows the 
narrowness of the original principle has been aban- 
doned in practice by statutes authorizing the trial at 
home of certain offenses committed abroad. Accord- 
ing to his view, the courts of the place of arrest have 
jurisdiction to punish the offender, not only for all 
offenses committed in the place of arrest, but for 
treasonable offenses committed abroad —for perjury 
before American consuls abroad, and for forgery of 
government securities. We have ourselves (Intern. 
Privatr. 523, ff) maintained that the personal principle 
should be absorbed in the territorial in this respect, 
and have deprecated any further extension of political 
sovereignty, holding that in cases of offenses commit- 
ted abroad against the home government by foreigners 
a lenient punishment might be inflicted, as a matter 
of necessity, so long as such offenses were not punished 
in the State of their commission. This view, though 
adopted by the German legislation, is vehemently at- 
tacked by Schmid, by Bremer and by Binding. * * * 
We must, notwithstanding these criticisms, adhere to 
our former opinion in this respect; and we do so the 
more readily because we find, from the author before 
us, that the views thus defendéd are exhibiting them- 
selves as a matter of necessity in Anglo-American 
practice. At the same time, we would substitute for 
our former argument the following as more simple: 
Every State, according to our judgment, has the right 
to punish all offenders, so far as is necessary, for the 
upholding of its own juridical order (Rechtsordnung). 
Hence, it may punish offenses committed abroad, but 





236 


THE ALBANY LAW JOURNAL. 

















only so far as this may be done consistently with the 
established principles, both of international and crim- 
inal law. We may certainly punish foreigners who 
commit offenses in our own country. We may cer- 
tainly, also, punish our own citizens for offenses com- 
mitted by them abroad. This is essential, for could 
the German Empire make the crime of one of its own 
subjects against itself dependent upon the opinion of a 
foreign tribunal? In our view, every State must de- 
termine by itself all essential conditions of its own 
existence; but it surrenders this prerogative when it 
permits its subjects, while continuing its subjects, to 
release themselves from loyalty to itself. The State 
does not claim to be entitled to seize its recreant sub- 
ject in a foreign land. It cannot undertake to compel 
him, in any way, to return; nor can it violate, in any 
way, the order of the State in which he takes refuge. 
It simply says that its subjects in foreign lands have, 
in addition to their local duties, specific duties to itself. 
There is no collision in this. Aside from questions 
arising in war, such actions can only be recognized as 
an invasion of the rights of the foreign States when 
the exercise of criminal jurisdiction, in such respect, 
is treated as if it were simply the exercise of a private 
right; as if, to express this more strongly, punishing 
was for the State a pleasure. In such case, the exer- 
cise of criminal jurisdiction on the part of the home 
State would be a diminution of the rights of the State 
within whose dominion the criminal act took place. 
But, putting this view aside, the maxim here contested 
isa mere petitio principii. We must, at the same time, 
remember that the citizen of a State, so long as he lives 
abroad, is exposed to the influence of foreign sur- 
rounding jurisprudence, and that, consequently, the 
fact that a particular act (not treasonable) is not penal 
in such foreign country, should justly relieve him from 
trial at home for such offense. This exception ceases 
as to political offenses as to which, from the nature of 
things, the foreign State could not take notice. At 
the same time, it appears to us to be a violation both 
of international and of criminal law for State A to 
assume penal jurisdiction over the subjects of State B 
residing in State B. * * * 

Wharton also discusses at length (§§ 879, 880, 932) the 
question whether the place of the act itself (in the 
narrow sense), or the place of the consequence of the 
act, has international jurisdiction. He takes the latter 
view. We must maintain our former opinion to the 
coutrary. To make the place of the result decisive 
in this respect is to rest the question on the place of 
the abode of the injured party; and this depends, as 
Wharton, in another section (§ 897), points out, on the 
assumption of a crime which presupposes the subjec- 
tion of the act to a particular penal law. Withouta 
petitio principii, can we make any assumption other 
than that of the residence of, or the allegiance of, the 
party charged with the offense. In this respect we 
cannot agree with the author, when he (§ 877) assumes 
that a State has jurisdiction over all participants in an 
offense committed within its borders. Wharton criti- 
cises, in this respect, certain American cases, which, in 
our judgment, are right. It is here that these cases 
rest upon an erroneous reason. The home coart has 
been ruled to have jurisdiction of the foreign principal, 
when the agent in the act is a mere tool or unconscious 
instrument in the hands of the principal. This dis- 
tinction cannot be maintained; it belongs, as purely 
technical, to the jurisprudence of the particular State, 
and assumes the latter to have international authority. 





The case is otherwise, however, when a person com- 
mits a continuous crime, which, in its commission, 
runs through several territories. 

The work before us is a proof that in Germany, as 
the one side, and in England and in North America, as 
the other side, it is possible, in respect to a vast num- 
ber of important questions, to reach conclusions which 
are not only sure and definite, but comprehensive, and 
in business relations satisfactory. This, however, can 
only be done through a careful study of details, and, 
in this respect, as well as in a just appreciation of for- 
eign jurisprudence, Wharton has done distinguished 
service. 

ooo 





DIGEST OF ENGLISH LAW REPORTS FOR 
SEPTEMBER. 


EASEMENT. 


Right of way: grant of new way by general words, 
“ All ways and rights of way, occupied or enjoyed, or 
reputed as appurtenant.’’— Defendant was owner in fee 
of a dwelling-house, together with a cottage and sta- 
ble belonging to it, called ‘* Roseville,’ and was also 
owner in fee of an adjoining farmstead and farm, 
having a private road which led from a high road to 
the farm buildings, and passed close to one side of the 
stable of Roseville. By indenture of the Ist of May, 
1860, defendant demised Roseville to H. for ten years. 
H. entered on the premises, and built over the stable 
a hay loft, with two openings toward the private farm 
road, having first obtained permission from defendant 
to do so, and also permission from defendant and the 
then tenant of the farm to use the farm road for the 
purpese of bringing bay, straw, etc., to the loft, that 
beimg the only access to the openings in the loft. H. 
and the sub-tenants occupying Roseville continued 
during the term to use the road up to May, 1870; at 
that time plaintiff agreed to purchase Roseville of de- 
fendant; and by deed of the 2d of August, 1870, Rose- 
ville, etc., was conveyed by defendant to plaintiff in fee, 
“together with all * * * ways and rights of way, * * * 
easements and appurtenances to the said dwelling- 
house, cottage, and hereditaments, or any of them 
appertaining, or with the same or any of them now or 
heretofore demised, occupied, or enjoyed, or reputed 
as part or parcel of them, or any of them, or appur- 
tenant thereto. Held, that the right to use the farm 
road for the aforesaid purposes passed to the plaintiff 
under the above words. Langley v. Hammond, Law 
Rep., 3 Ex. 161, discussed. Kay v. Oxley, L. R., 10 Q. 
B. 360. 

MARRIED WOMAN. 


I. O. U. given after husband's death, for money of 
wife lent during his life-time: statute of limitations: 
consideration for fresh promise: forbearance to sue.— 
The plaintiff, a married woman, had lent the defend- 
ant 201. (her own money), during her husband’s life- 
time, for which the defendant, shortly after the hus- 
band’s death, viz.: on the 16th of July, 1867, gave the 
plaintiff an I. O. U. On the 12th of October, 1870, the 
defendant wrote to the plaintiff’s agent, ** Yours of 
the 10th instant received, respecting Mrs. W.’s claim 
upon me. It is totally out of my power at the present 


time to liquidate the whole or even part of the same. 
I am in the anticipation of a better position, and, 
should I be successful, Mrs. W.’s claim shall have my 
first consideration. Meanwhile, I shall be pleased to 
pay a reasonable interest on the amount. 


Show this 
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letter to Mrs. W., and tell her the claim bas not been 
forgotten by me, and shall be liquidated at the earliest 
opportunity possible; ’’ and on the 6th of March, 1871, 
the defendant again wrote, ‘* At present it is utterly 
out of my power to do any thing. I am willing to en- 
deavor to pay it [the debt] off by easy installments; or 
I am willing to pay you any reasonable interest to let 
the matter remain for the preseut,’’ etc. In an action 
for money lent, with a count upon a promise to pay in 
consideration of the plaintiff’s furbearance to sue 
upon the I. O. U., held, that these letters amounted to 
a sufficient promise, founded upon a good considera- 
tion, to take the case out of the statute of limitations. 
Wilby v. Elgee, L. R., 10 C. P. 497. 


NEGLIGENCE. 


Railway company: negligence in allowing an unsound 
truck to travel on the line without due examination.— 
The Great Eastern Railway Company have a junction 
at Peterborough, at which junction they receive from 
other lines merchandise in trucks to the extent of 
more than 20,000 weekly, to be conveyed by them to 
London. In the course of a journey from Peter- 
porough to London, one of these foreign trucks, laden 
with coal, broke down in consequence of the fracture 
of an axle, and caused the break-van to come into col- 
lision with a passenger-train, whereby the plaintiff (a 
passenger) sustained injury. The truck in question 
belonged to a wagon company, whose duty it was to 
keep it in repair. The course of business at Peter- 
borough was, that every truck, before coming on to 
the defendants’ line, underwent some kind of an ex- 
amination as to its general fitness to travel. The par- 
ticular truck, when submitted to such examination, 
was found to have a defective spring, and a serious 
crack in one of its main timbers, and it was accord- 
ingly taken into a siding, and was detained there four 
or five days, for the purpose of having a new spring 
puton. The truck (which had not been unloaded) was 
then sent on, with a direction chalked on it by a ser- 
vant of the wagon company, that it should “ stop at 
Peterborough for repairs when empty.” Upon a 
minute examination of the truck after the accident, 
it was found that the fore-axle, which was three and a 
half inches thick, had across it, near the wheel, an old 
crack, an inch and a quarter deep, and this was ad- 
mitted to have been the sole cause of the break-down. 
There was conflicting evidence as to whether or not, 
regard being had to the extent of the traffic at the 
junction, it was possible to have discovered this defect 
in the axle by any practicable examination at Peter- 
borough; and the following questions were submitted 
tothe jury: 1. Would the defect in the axle, which was 
the cause of the accident, have been discovered or dis- 
coverable upon any fit and careful examination of it 
to which it might have been subjected? 2. Was it the 
duty of the defendants to examine this axle by scrap- 
ing off the dirt and minutely looking at it— so minutely 
as toenable them to see the crack, and so to prevent 
or remedy the mischief? 3. If that was not their duty 
upon the first view of the truck, did it become their 
duty so todo when, upon having discovered the de- 
fect (i. e., in the spring and in the sole of the truck), 
they ordered it to be repaired, and it remained four or 
five days upon their premises for the purpose? The 
jury answered the first question in the affirmative and 
the second in the negative; and to the third question 
they answered, ‘‘ It was their duty to require from the 
wagon company some distinct assurance that it had 





been thoroughly examined and repaired.’’ The learned 
judge thought the last answer immaterial, and directed 
averdict for the defendants, reserving leave to the 
plaintiff to move to enter a verdict for him for an 
agreed sum, if upon the facts and findings of the jury 
the court should be of opinion that the defendants 
had been guilty of negligence. Held, that upon these 
findings the plaintiff was entitled to a verdict; for 
that, although it might not have been the duty of the 
defendants themselves to cause the truck to be prop- 
erly examined and repaired upon its arrival at Peter- 
borough junction, it was somebody’s duty to do it, 
and the defendants were guilty of culpable negligence 
in not satisfying themselves that a proper examina- 
tion had taken place before they allowed the truck to 
proceed. Richardson v. Great Eastern Railway Co., 
L. R., 10 C. P. 486. 
——__>___—- 


PARTIES TO THE CONTRACT OF AGENCY. 


THE PRINCIPAL. 


SSUMING that the nature of an agency, and that 
the varieties of the contract of most common oc- 
currence are not unknown, we proceed to consider who 
may be parties to the contract. And here it may 
be laid down generally that any person sui juris, 
unless prohibited by the municipal law to which he is 
subject, may either be a principal or an agent. Story 
on Agency, §5. Inasmuch, however, as the same ex- 
ceptions do not apply to both principals and agents, 
we shall first consider what persons cannot be prin- 
cipals so as to invest another with authority to act for 
them. 

By the common law all persons who have power to 
do a thing in their own right, may do it by an agent; 
in other words, transfer that power to another. 
Coombe’s case, 9 Co. Rep. 756; Com. Dig. “* Attorney,”’ 
c. 1. ° The converse case is recognized in the maxim, 
**Nemo dat quod non habet.’”’ A _ principal cannot 
authorize another to do what he cannot legally do him- 
self. The reason of the limitation implied, in the 
words “‘ in their own right,’’ will appear when the sub- 
ject of delegations is discussed. From the above rule 
it will be clear that in order to discover who may or 
may not be a principal, recourse must be had to the 
rules of disability recognized by the law of contracts 
generally, for these rules apply equally to principals. 

An elementary principle of the law of contracts is, 
that no contract is binding unless based on the assent 
of the parties to do or not to do some act or acts (Jack- 
son v. Galloway, 6 Scott, 786, 782; 1 Poth. on Obl. I. 112), 
and clearly no assent avails unless the party assenting 
is capable of doing so at law. The incompetency to 
contract here indicated is of two kinds. It is either 
natural or legal. By natural incompetency is meant 
an incompetency directly traceable to a mental defect, 
whether chronic or temporary ; by legal incompetency, 
an incompetency other than natural in the above sense, 
directly traceable to a provision of municipallaw. The 
incompetency of lunatics, idiots and drunkards is of 
the former kind; that of aliens, infants, married 
women, outlaws and convicts, and seamen, of the lat- 
ter kind. Incompetency is either absolute or limited ; 


and its effect may be either to make a contract alto- 
gether void, or to give one party rights denied to the 
other, as formerly in the case of the voidable contracts 
of infants made with persons competent to contract. 
Bac. Abr. Infancy, L., 3. 
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First, as to disability on the ground of natural in- 
competency, Mr. Justice Story lays it down broadly, 
that idiots, lunatics, and other persons not sui juris, 
are wholly incapable of appointing an agent. On 
Agency, p. 6. This cannot be accepted without quali- 
fication, for it has been distinctly laid down by the 
Court of Exchequer Chamber, after a review of the 
cases, that when one of the parties to a contract is of 
unsound mind, and the fact is unknown to the other 
contracting party, no advantage having been taken of 
the lunatic, this unsoundness of mind will not vacate 
a contract, especialiy where the contract is not merely 
executory, but executed in whole or in part, and the 
parties cannot be restored altogether to their original 
position. Milton v. Camroux, 4 Exch. 17. It is con- 
ceived that the same result would take place, if the 
contract were made through another who acted upon 
the authority of the lunatic, without having been 
aware or taken advantage of his state of mind. The 
principle of the above decision was acted upon in a 
more recent case of Beavan v. McDonnell, 9 Exch. 309. 
As to the disability of drunkards, the rule is, that if a 
person makes a contract in such a state of drunken- 
ness as not to know what he is doing, the other con- 
tracting party, who knew him to be in that state, can- 
not compel him to perform the contract (Hamilton v. 
Grainger, 5 H. & N. 4), which, however, is not void, 
but voidable only, and so may be ratified in a sober 
moment. Matthews v. Baxter, L. Rep., 8 Exch. 132. 

The contracts of infants are now either binding or 
void. They are so by the operation of the infants’ re- 
lief act, 1874 (87 & 38 Vict., c. 62), which enacts that all 
contracts henceforth entered into by infants for the 
repayment of money lent, or for goods supplied (other 
than contracts for necessaries), and all accounts stated 
with infants, and all contracts voidable before the 
passing of this act, shall be absolutely void. In cases 
not touched by the infants’ relief act, 1874, the validity 
or invalidity of all contracts and acts done by an in- 
fant or on his behalf, during infancy, or immediately 
subsequent whilst under the influence of those who 
haa the control over him during that period, is deter- 
mined by a reference to the injurious or beneficial 
character of the contract to the infant. Those con- 
tracts of infants are held to be absolutely void which 
are to his prejudice, or in which there is no apparent 
benefit or semblance of benefit to the infant. See 
Chambers on Infancy, p. 452, and cases there cited. 

The competency or incompetency of a married 
woman to appoint an agent turns upon the nature of 
her rights, that is to say, upon the question whether 
they are those of a feme covert or those of a feme sole. 
The power of a married woman to appoint an agent is 
co-extensive with her rights to act as a feme sole. By 
the common law a married woman cannot in her right 
as feme covert make a binding contract during cover- 
ture. Marshall v. Rutton, 8 T. R. 545; Lewis v. Lee, 
3B. & C. 291; Fairthorne v. Blaguire, 6 M. & S. 73. 
In order to bind her husband, she must be shown to 
have authority, express or implied, to act as his agent. 
Montague v. Benedict, 5 B. & C. 635. She has the right 
of a feme sole in the following cases: When she has 
been divorced d vinculo, or separted by decree of judi- 
cial separation, or when deserted by her husband 
and in possession of a protection order (20 & 21 Vict., 
c. 85, and Ramsden v. Brearley, L. Rep., 10 Q. B. 147), 
or when the husband has abjured the realm. Lean v. 
Shutz, 2 W. Bl. 1199; Lewis v. Lee, 3 B. & C. 297. She 
was in a like position when the husband had been 





transported beyond seas as aconvict. Carrol v. Blen- 
cow, 4 Esp. 27. By the married women’s property act, 
1870 (33 & 34 Vict., c. 93), a married woman may main- 
tain an action in her own name forthe recovery of any 
wages, earnings, money, and property declared by this 
act to be her separate property, or of any property be- 
longing to her before marriage, which her husband 
shall, by writing under his hand, have agreed shall 
belong to her after marriage as her separate property, 
and she shall have the same remedies for the protec- 
tion of such property as if she were an unmarried 
woman. In equity the separate estate of a married 
woman is bound by and liable to satisfy a contract en- 
tered into by her in reference to her estate, and it wil 
be assumed, when she has no other means of satisfy- 
ing the contract, that it has been entered into with 
reference to such estate. Jones v. Gallagher, 3 D. J. 
& S. 494; 30 L. J. 298; Picard v. Hine, L. Rep., 5 Ch. 
274. Apparently a separate business may be carried 
on by a wife while she resides with her husband, un- 
less he takes such a part in the business as to render 
himself principally liable. Laporte v. Costick, 31 L. T. 
Rep., N.S., 434. Under this act a married woman 
may, like a feme sole, transfer stock entered or regis- 
tered in her name, in the manner therein provided (R. 
v. Carnatic Railway Company, L. Rep., 8 Q. B. 299), 
but the entry is essential. Howard v. Bank of Eng- 
lund, L. Rep., 19 Eq. 295. Again, a married woman 
who is a sole traderin the city of London, indepen 

dently of her husband, may, by the custom of Lon- 
don, sue and be sued in the city courts, with reference 
to her dealings as sole trader. Bac. Abr., *‘ Baron and 
Feme,”’ M. 

A distinction is made by the common law between 
the contracts of alien friends and alien enemies. The 
contracts of the former were generally valid (Co. Litt. 
1296, Bac. Abr. ** Aliens,’ D. J.), although before 7 & 
8 Vict., c. 66, they could not take a lease of a house; nor 
were agreements to grant them such leases valid 
(Lapierre v. McIntosh, 9 A. & E. 857); but the con- 
tracts of the latter are by the common law altogether 
void (Roll. Abr. * Alien,’’ B.; Brandon v Nesbitt, 6 T. 
Rep. 23), unless such aliens came into this country un- 
der a safe conduct, or unless they lived here by the 
sovereign’s license. Boulton v. Dobree, 2 Campb. 163; 
Wells v. Williams, 1 Salk. 46. By the naturaliza- 
tion act, 1870 (33 Vict., c. 14) it would appear that all 
aliens, without distinction, are now able to take, ac- 
quire, hold, and dispose of real and personal property 
of every description in the same manner in all respects 
as if they were natural born British subjects, and 
hence it would seem they enjoyed all the rights of con- 
tract involved in such rights. 

By 33 & 34 Vict., c. 23, s. 1, a convict, that is, one 
against whom, after the passing of the act, judgment 
of death or of penal servitude shall have been pro- 
nounced or recorded by any court of competent juris- 
diction in England, Wales or Ireland, upon any charge 
of treason or felony, is disabled, while subject to the 
operation of that act, from bringing any action at law 
or suit in equity, and from alienating or charging any 
property, and from making any contract, except dur- 
ing such time as he may be lawfully at large under 
any license. Sections 6 and 30. Outlaws, as the name 
implies, are without the protection of the law, they 
are civilites mortui, and can appear in court only for 
the purpose of reversing the outlawrv Re Mander, 6 
Q. B. 867, 873; Aldridge v. Buller, 2 M. & W. 412.—Law 
Times. 
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BOOK NOTICE. 


Lectures on Jurisprudence: The Philosophy of Positive Law. 
By the late John Austin, of the fener fem le, Barrister 
at Law. ridged from the larger work, for the use of 
Students, by Robert Campbell, of Lincoln’s Inn, Bar- 
rister at Law. New York: Henry Holt & Company. 


This work deserves a hearty welcome from all 
friends of Austin and of scientific jurisprudence, in 
the hope that it may lead to a better knowledge of a 
writer whose works are altogether too little known in 
this country. True, it is only an abridgement, and, 
therefore, open to some objection; but, if it succeed 
in gaining for itself a reading, it will lead to a study of 
the larger edition. It has been prepared for students, 
and, if it shall prove true that there be a demand for it 
among them, we may well regard it as a most hopeful 
sign in the matter of legal education, not so much by 
reason of the merit of the book as by reason of its 
character. 

Mr. Campbell, the editor of this edition, has, since 
the death of Mrs. Austin, been the editor of Austin’s 
Lectures, and was, therefore, in some respects, pecu- 
liarly fitted for his task. He has certainly done it 
with good judgmeut and discrimination, and with 
fidelity to the expressions and trains of thought of 
the author. 

These lectures were delivered from the chair of 
Jurisprudence in the University of London, to which 
Mr. Austin was called in 1826, and when he was 
thirty-six years of age. Mr. Campbell, in his introduc- 
tion, says: ‘“‘His career as a professor opened bril- 
liantly,‘and his first class included many who after- 
ward became most eminent in law, politics and 
philosophy. But it soon became apparent that the in- 
ducements to the scientific study of jurisprudence in 
this country would not afford a succession of students 
to maintain an unendowed chair, and he found him- 
self under the necessity of resigning.” 

It is a matter of no less surprise than regret that a 
work of such singular excellence and sound philosophy 
should never have been in sufficient demand in this 
country to lead to its reproduction here—a fact which 
forcibly illustrates the tendency of our legal education 
to the practical in opposition to the scientific in juris- 
prudence. 

Mr. Austin has been pronounced by his successor 
in the chair of jurisprudence, Mr. Sheldon Amos, 
the true founder of the Science of Law, and Mr. 
Sedgewick, in his learned treatise on the Construction 
of Statutory and Constitutional Law, inintroducing a 
brief summary of these lectures, speaks of them as 
‘‘one of the ablest works on abstract jurisprudence 
which this country (not fertile in such treatises) has 
produced.”’ 

The student cannot fail of being much delighted 
with this work. It is a book replete with original and 
philosophical thoughts and sound practical observa- 
tions conveyed in a style clear and forcible, and some- 
times even elegant. 

The book is excellently printed and bound. 

——__.>___—— 
CORRESPONDENCE. 


JUDICIAL OVERSIGHT. 


CINcINNATI, O., October 4, 1875. 
To the Editor of the Albany Law Journal: 

The observations of your correspondent in your issue 
of the 2d instant about the defects of our system of 
reporting are useful if they succeed in directing atten- 
tion sufficiently to the subject to promote a reform. It 





is evident, however, that there are other causes which 
tend to create a confusion of ideas upon questions of 
practice which it would be well to correct if possible. 

For example, I have before me three cases decided 
by the Supreme Court of the United States. The first 
is that of Farney v. Towle, 1 Black, 350, in which it was 
sought to have the judgment of the Superior Court of 
the city of New York reviewed under the 25th section 
of the judiciary act. In this case the court held that 
the ‘‘ party must set forth in his pleading the particu- 
lar clause of the constitution upon which he relied, 
and to the right claimed under it, and that with the 
question thus distinctly presented, the decision was 
against him.’’ As these particulars were not set forth 
the writ of error was dismissed for want of jurisdiction. 
The case was decided in 1861, Chief Justice Taney 
delivering the opinion. In 1863, the case of The Bridge 
Proprietors v. The Hoboken Company, 1 Wall. 11, came 
before the court. Justice Miller, in stating the opinion 
of the court upon a similar question (at p. 142), says: 
“That it would be a new rule of pleading and one al- 
together superfluous to require a party to set out 
specifically the provision of the constitution of the 
United States on which he relies,’ holding that the 
court had jurisdiction notwithstanding the particulars 
mentioned were not set forth, and so far as I can ob- 
serve, taking no notice of the case of Farneyv. Towle. 
Thus matters stood in that court when the case of 
Messenger v. Mason, 10 Wall. 507, came up from the 
Supreme Court of Iowa, where a similar question 
was again presented. In this case it was sought 
to have the decision of the Supreme Court of Iowa 
reviewed. Judge Nelson announcing the decision 
of the court, at page 509 refers to the case of Muaxwell 
v. Newbold, 18 How. 511, as an authority in favor of 
the rule that the clause in the constitution and the law 
of congress should have been specified, citing also pre- 
vious decisions of the court sustaining that view, but 
taking no notice of case in 1 Wallace, above referred 
to. In this case the motion to dismiss was granted, 
apparently for want of jurisdiction, because the 
pleadings did not set forth the particulars which the 
court had previously said need not be set forth, but 
what is more remarkable is, that neither court nor 
counsel appear to have taken any notice of the case of 
the Bridge Co..v. Hoboken Co., in 1 Wallace. Yet it is 
evident that it was considered a case of considerable 
importance. It was certainly ably argued by eminent 
counsel. In view of these decisions, explanations as 
to what may be considered correct practice under the 
25th section of the judiciary act, are in order. M. 

——_>_____ 
COURT OF APPEALS DECISIONS. 


i following decisions were handed down in the 

New York Court of Appeals on Tuesday, October 
5, 1875: 

Motion denied with $10 costs—Tochman v. Brown. 
— Motion granted with costs of appeal up to time of 
motion, and $10 costs of motion— Dart v. Village of 
Hamburg. —— Judgment reversed, and new trial 
granted, costs to abide event — Train v. Holland Pur- 
chase Ins. Co.; White v. Mealio; Vernal v. Vernal.— 
Judgment affirmed with costs — Disbrow v. Mills; Col- 
‘ins v. Burns; McDevitt v. North Second Street Rail- 
road Co.; Prull v. Mutual Protective Ass. Society ; 
Leslie v. Knickerbocker Ins. Co.; Lathrop v. Dunlop; 
Cos*ello v. The Mayor. —— So much of the judgment 
of the court below as reverses the judgment of the 
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referee affirmed, and the residue of the judgment re- 
versed, and a new trial granted, costs to abide event — 
Devlin v. Mayor. —— Judgment affirmed — People v. 
Shaw. —— Judgment affirmed, with costs of both par- 
ties to be paid out of the estate —Gilman v. Gilman; 
Same v. Same. —— Order affirmed with costs—In the 
matter of Poole. —— Appeal dismissed with costs — 
People v. Coman; People ex rel. Town of Floyd v. 
Hopkins.—— Judgment of Supreme Court and decree 
of surrogate affirmed with costs—Van Vechten v. 
Keaton. —— Re-argument ordered — Roderogas v. East 
River Savings Institution. 


— ee 
NOTES. 


} ESSRS. LITTLE, BROWN & COMPANY have in 
p| press Ewell's Leading and Select Cases on the dis- 
abilities incident to Infancy, Coverture, Idiocy, ete. 
They also have in preparation a collection of the 
Massachusetts overruled cases. — Any one having an 
English copy of Christian's Blackstone (12th edition) 
in good condition, and desiring to sell the same, will 
oblige by communicating the fact and the price to this 
office. —— We have received this week the following 
veports: 76 Penn. St., otherwise known as 26 P. F. 
Smith; 66 Illinois, and 26 Louisiana Annual.— In 
another column will be found a translation of a review 
of Wharton’s Conflict of Laws, by Prof. Bar, of the 
University of Breslau, and the author of the leading 
German work on Private International Law. Prof. 
Bar, as a jurist, is now almost without a rival in Ger- 
man authority; and the review we now give is of 
peculiar interest as exhibiting present German opin- 
ion on some interesting questions on this topic which 
are now agitating our courts. The review, it is proper 
to add, appears in the first number of the 15th volume 
of the Kritische Vierteljahrschrift. 


A correspondent thinks that our remarks on the 
case of Hayes v. Phelan, 4 Hun, 733, “imply disap- 
proval of the decision in that case, without pointing 
out wherein it is faulty;’’ and, also, that instead of 
being a matter for our wonder that the case of Hoard 
v. Peck, 56 Barb. 202, was not referred to, it would 
have been a “legitimate cause for wonder if that case 
had been cited as authority,’ as it has no application. 
Now, in the first place, if this writer had been a con- 
sistently strict constructionist, he would never have 
said that our remarks ‘imply disapproval of the de- 
cision.” We expressed no opinion as to the decision; 
we only objected to the Bunsbyism of the opinion. 
In the second place, our wonder that Hoard v. Peck 
was not mentioned by Judge Learned was excited by 
the fact that it might have made more curious a very 
curious production. 


The Scotsman of the 17th ult. gives the following 
Scotch court incident: ‘* Yesterday, for the first time 
since 1761, there were no cases before the Circuit Court 
of Justiciary in Aberdeen. Lord Deas, the presiding 


judge, attended by a guard of honor of the Ninety- 
second and Ninety-third Highlanders, walked from 
the Douglas Hotel at 10 o’clock, accompanied by the 
Lord Provost and Magistrates, Sheriff Guthrie Smith, 
Mr. Roger Montgomerie, Advocate Deput, etc., Mr. E. 
8S. Gorhur, Lord Advocate, member of Parliament for 
the Universities of Glasgow and Aberdeen, and Sir 





Charles Shand, Chief Justice of the Mauritius, also 
took part in the procession. On the court assembling, 
the Advocate Depute formally intimated that there 
was no criminal business to submit to the court. 
{Applause.] Lord Provost Jamison expressed on be- 
half of the town and county authorities present their 
gratification at there being no cases for trial, and his 
own pride that it had fallen to his lot to present, accord- 
ing to immemorial usage, a pair of white gloves to his 
Lordship. The gloves, a magnificent pair, worked with 
gold thread and contained in a neat oak case, having 
the city arms inlaid on the lid, were then presented or 
Lord Deas, and pairs of plain white gloves to the Lord 
Advocate, Sir C. Shand, the Sheriffs and other gentle- 
men officially connected with the court.” 


The Philadelphia Legal Gazette publishes in its last 
issue the opinion of the Supreme Court in this State in 
Fitch v. The American Popular Life Insurunce Co. It 
ought, one of these days, to tell its readers that that 
decision is not good law and was reversed a long time 
ago by the Court of Appeals, the opinion of which may 
be found in llth ALBANY LAw JoURNAL, page 91.— 
There is a North Carolina tradition of a scene between 
Chief Justice Marshall on the N. C. Circuit and George 
E. Badger (through life noted for abruptness), then a 
young man in his first effort at the U.S. bar. The 
Chief Justice interrupting him by asking what he did 
with the directly adverse ruling of Chief Justice Shaw 
in a Massachusetts case, Mr. Badger replied auda- 
ciously, ‘I shall show your honor before I am through 
that Chief Justice Shaw did not know what he was 
talking about.’”’ Judge Marshall looked unutterably 
for a moment, and then deliberately wheeled his back 
on Mr. Badger and put his feet on the window sill in 
rear ofthe bench. Mr. Badger took no apparent notice 
but went right on with bis argument. After a while 
Judge Marshall relaxed so far as to make a note or two, 
and at length turned entirely around again, listening 
with absorbed attention, and decided the case in Mr. 
Badger’s favor. 

The Law Times directs attention to the numerous 
changes in legal nomenclature which have been wrought 
in England by the judicature acts. These changes 
were a matter of obvious necessity, as in many cases 
the same, or nearly the same, persons, documents, or 
things have for many hundred years been called by 
different names in the different courts which have now 
become one. After the lst November next, there will 
be no such person as attorney or proctors, both of 
which titles will be merged in the Chancery appellation 
of solicitor. En revance, a suit becomes an action, 
* Bill” and “ declaration ” alike disappear, and become 
‘*statement of claim,”’ or *‘ statement of complaint,” 
for the draftsman of the bill did not appear to have 
quite made up his mind on this point. The Judicature 
Commission, if we remember right, recommended the 
continuance of the term ‘‘declaration.”’ ‘ Plea” and 
* answer ’’ become ‘‘ defense,”’ ‘‘ replication ’’ becomes 
“reply.’’ ‘*Demurrer” and ‘‘motion for new trial”’ 
both stand their ground, but bills of exceptions, pro- 
ceedings in error, pleas in abatement, and new assign- 
ments will have disappeared forever. ‘‘ Motion for 
judgment ”’ is quite a new term to the common lawyer 
of England, and the equity one will scarcely recognize 
in it the old *“* motion for decree.’’ ‘Terms ’”’ will be 
called “‘ sittings.”’ 
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CURRENT TOPICS. 


HOULD the Association for the Reform and 
Codification of the Law of Nations accomplish 
nothing else, it will deserve to be held in everlasting 
remembrance if it shall succeed in unifying the laws 
relating to negotiable instruments. This important 
matter was largely discussed at The Hague, and a 
report of .the special committee thereon was sub- 
mitted, which we give in another column. An 
International Committee was nominated by the Con- 
ference to frame an International Code or Projet de 
Loi, to be laid before the Conference next year. 
The members of this committee are: For Austria, 
Dr. Jaques; Belgium, M. Guillery; Denmark, Pro- 
fessor Klein; England, Sir Travers Twiss; France, 
M. Massé; Italy, Signor Vidari; Russia, Professor 
Breverer; Spain, Sefior Costieri; Switzerland, Pro- 
fessor Koenig. The committee has power to add to 
its numbers, and the United States, Sweden and 
Portugal will be at once represented. Each repre- 
sentative has to form a sub-committee for the re- 
spective countries. In May next, the members of 
the committee are to meet at Brussels, to settle the 
draught of a Projet de Loi, which will be translated 
into French and German, and copies sent to the 
chambers of commerce, to jurists, and men of note 
in the different countries of Europe and America. 


The committee recommend that no ‘‘statutable 
form” should be imposed beyond requiring every 
instrument to be intituled ‘‘ bill of exchange;” and 
that (in contradiction to the rule of the Code Napo- 
léon) indorsement in blank should be permitted to 
have its full effect. They suggest, however, that 
each indorsement should be accompanied by the 
postal address of the indorser. The committee also 
recommend the abolition of usance and days of 
grace, in this expressing, as they say, the “ universal 
opinion ;” and they advise that, with respect to bills 
drawn at sight, presentation for payment or accept- 
ance should be, if drawn in Europe, three months, 
and, if drawn elsewhere, six months. They recom- 


mend that notice of dishonor, to be followed by 
legal proceedings within a limited period, should be 
substituted for protest; but also that protest should 
be necessary before legal proceedings are commenced, 


Vor. 12.— No. 16. 





The language of these latter recommendations is 
obscure; but we take the meaning to be that notice 
of dishonor is to be sufficient in the first instance, 
but that protest shall be necessary before legal pro- 
ceedings are commenced. The committee also pro- 
pose a general statute of limitation to the extent of 
three years as against the acceptor, and one year as 
against other parties to the bill. The report also 
refers, though in a brief and inconclusive manner, 
to such questions as vis major, the consideration for 
the bill, capacity to contract, trader and non-trader, 
security upon dishonor, overdue bills and the equi- 
ties attaching; but suggests that the Allgemeine 
Deutsche Wechsel-Ordnung, the German ‘novels,’ 
and the Belgian law of 1872 furnish good text for a 
projet de loi, adding that any points of conflict be- 
tween English law and the laws of Germany and 
Belgium fall easily within the scope of practical 
reform. 





The nominations for Judges of the Supreme 
Court thus far include Abraham Tappen, second 
district; A. Melvin Osborne, third; Albertus Perry, 
fifth — Democrats; and John Cadman, third district ; 
Augustus Bockes, fourth; James B. Noxon, fifth; 
James C. Smith, seventh, and George Barker, eighth 
— Republicans. Judges Tappen, Bockes, Smith and 
Barker were renominated. Judge Bockes has been 
indorsed by the Democrats, In the second district, 
nine delegates to the Democratic Judicial Conven- 
tion — representing Dutchess, Putnam, Westchester, 
Orange and Rockland counties—finding that the 
nomination of Judge Tappen was a foregone conclu- 
sion, left the convention, and, after organizing a 
separate convention, adjourned until Wednesday 
last, the day appointed for the Republican Conven- 
tion. On Wednesday, the bolting delegates adopted 
a resolution expressing a willingness to co-operate 
with the Republican Convention in the choice of a 
candidate, but the Republicans adjourned until 
Wednesday next, without making a nomination. 
Should the bolters and the Republicans agree upon 
an honest and able Democrat, the Minstrel of Tuck- 
ahoo will very likely be allowed to retire. 


The United States Supreme Court began its annual 
session, on Monday last, with a calendar numbering 
666 cases. Among other important questions which 
will come before the court during the session, are 
those growing out of the Granger legislation of 
Wisconsin and some of the other western States, 
involving the constitutional right of the States to 
regulate railroad tariffs for passengers and freights; 
the validity of the Enforcement Act, and the valid- 
ity of the act of the California Legislature prohibit- 
ing the importation of Chinese women for immoral 
purposes. The court will also pass upon the effect 
of the National Banking Act upon State Usury Laws 
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in the case of the Farmers’ and Mechanics’ National 
Bank of Buffalo v. Dearing, which has been submit- 
ted to the court, and which comes up on error to 
the Court of Appeals of New York. The decision 
in this case will be looked for with interest, as it will 
settle a question of great practical importance, and 
one on which the courts differ widely. 


—_——_>__—__ 


NOTES OF CASES. 


| volume 11 of this Journal, page 189, we pub- 

lished the important parts of the decision of the 
Supreme Court of the United States in Vermilyea v. 
The Adams Express Co., holding that the bona fide 
purchaser, after maturity, of United States bonds, 
took them as he would other negotiable paper, and 
that, therefore, if stolen, the owner could recover 
them or their value. The case of Dinsmore v. Dun- 
can, 57 N. Y. 573, had its origin in the same rob- 
bery as the case of Vermilyea. But, unlike that 
ease, the defendant had purchased the bonds before 
due. In Dinsmore v. Duncan the plaintiff was the 
holder of a United States treasury note, issued under 
the treasury seal to a blank payee, with interest 
payable either in lawful money or in coin, and hav- 
ing indorsed upon it a provision giving the holder 
the option to convert it at maturity into bonds. 
The note was, before maturity, indorsed as follows; 
‘*Pay Secretary of the Treasury for redemption,” 
and forwarded to the Secretary. It was stolen 
en route, the indorsement entirely erased, and the 
note sold to defendant, who purchased in good faith 
and in the regular course of business. In an action 
of conversion, held, (1) that the negotiability of the 
note was not affected by the seal, nor by the fact 
that the name of the payee was blank, nor by the 
provision for alternative interest, nor by the provis- 
ion in allowing conversion into bonds; and (2) 
that the indorsement of the note destroyed its nego- 
tiability; that the erasure of the indorsement was 
an act of spoliation in nowise affecting the instru- 
ment, and that, therefore, the purchaser acquired 
no title. 


The United States Circuit Court, for the Eastern 
District of Pennsylvania, has decided a point in the 
law of trade-marks which is a step in the way of 
honesty. The complainant had procured a patent 
on a fruit-jar, which patent was afterward decided 
to be invalid. Notwithstanding he sought to be 
protected in the use of the words ‘‘ Mason’s Patent” 
as a part of his trade-mark. The court refuse the 
protection, because the words were deceptive — 
applying that very sensible maxim that a complain- 
ant must come into a court of equity with clean 
hands. This doctrine, if applicable at law, was 
overlooked in Sykes v. Sykes, 4 De G., J. & 8S. 149, 
and, prior to 1863, that case was influential. Thus, 
Vice-Chancellor Wood, afterward Lord Hatherley, 





in 1853, intimated an opinion that the trade-mark 
would be invalid where no patent had ever existed 
(Flavel v. Harrison, 10 Hare, 467); but afterward, 
in the same year, when considering the case of a 
patent which had expired, suggested some qualifica- 
tion of the general doctrine. Hdelsten v. Vick, 11 
Hare, 86, 87; compare with Morgan v. McAdam, 36 
L. J. Ch. 229, 231. But such doubts or hesitations 
were removed in England by the case of The Leather 
Cloth Co. v. The American Leather Cloth Co., in the 
House of Lords in 1865 (11 H. L. 523), affirming a 
decree made by Lord Chancellor Westbury in 1863. 
4 DeG., J. & S. 137. In this case, Lord Kings- 
down said: ‘‘If a trade-mark represents an article 
as protected by a patent, when in fact it is not so pro- 
tected, it seems to me that such a statement prima 
Jacie amounts to a misrepresentation of an important 
fact, which would disentitle the owner of the trade- 
mark to relief in a court of equity against any one 
who pirated it;” and added, that he would have 
great difficulty in assenting to the distinction sug- 
gested by Vice-Chancellor Wood in the case which 
has been cited, 11 H. L. 543, 544. Lord Kingsdown 
here succinctly restated the opinion of Lord West- 
bury in the Court of Chancery; and Lord Westbury 
adhered to it in the Court of Appeal. P. 548. An 
exception from this rule of decision had been previ- 
ously, and has been since, recognized in the case of 
an article, such as patent leather or patent thread, 
whose designation of this kind is in constant use, 
though no one supposes that it is thereby intended 
to convey the impression that the subject is pro- 
tected by any patent. Marshall v. Ross, L. R., 8 
Eq. 652, 653. So, after a patented privilege is long 
since expired, such a designation may have become 
a general or special word of art. Hall v. Burrows, 
4 DeG., J. & 8. 155. But such exceptions only 
confirm the rule of decision in ordinary cases. 


‘¢ We entertain no doubt,” said Lord Campbell in 
Doe dem. Shallcross v. Palmer, 16 Q. B. at p. 755, 
‘* that the onus is cast upon the party who seeks to 
derive an advantage from such an alteration in a will 
(i. e., an interlineation) to adduce some evidence 
from which the jury may infer that the alteration 
was made before the will was executed.” In that 
case the evidence offered in favor of the interline- 
ation being anterior to the execution of the will con- 
sisted of previous declarations by the testator of his 
intention to benefit the person in whose favor the 
interlineation was made; and this evidence was 
received and acted upon. In Hindmarsh’s case, L.R., 
1 P. & D. 307, the evidence was reduced to the very 
smallest dimensions, being nothing but the testi- 
mony of an expert; but there also the interlineation 
was very trifling. In the first of the cases here 
noticed both kinds of evidence were supplied, and 
the additional circumstance occurred that without 
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the interlineation the passage was unintelligible. 
But if that decision did no more than follow the 
earlier cases, Fulton v. Andrew, L. R., 7 H. L. 448, 
has added an important qualification to, or comment 
upon, the language used in Guardhouse v. Blackburn, 
14 W. R. 463, L. R., 1 P. & D. 109, and After v. 
Atkinson, L. R., 1 P. & D. 665. The substantial 
question was, whether a residuary clause in favor of 
a relative of the solicitor who prepared the will, and 
which materially differed from the instructions, 
formed part of the will; and the jury found that the 
testator did not, at the time of the execution of the 
will, know and approve of the contents of the 
residuary clause. Omitting the technical difficulties 
which arose from the course taken on the motion 
before the Judge Ordinary for a new trial, the ques- 
tion before the House of Lords on appeal was, 
whether the finding was consistent with the uncon- 
tradicted evidence that the will was read over to the 
testator before he signed it; and the two cases above 
mentioned, and the terms in which the law was 
there laid down by Lord Penzance, were relied on 
to establish, as an inflexible principle, that if the 
testator is of sound mind, and the will is read over 
to him or by him before signing, he must be assumed 
to have keen aware of its contents. This argument 
seems to have prevailed so much with the Judge 
Ordinary that he directed the verdict to be entered 
for the plaintiff, that is, in favor (if one may so 
express it) of the residuary clause. When the lan- 
guage of Lord Cairns (in whose opinion Lords 
Chelmsford, Hatherley and O’Hagan concurred) is 
carefully examined, it is evident that his lordship 
considers the question of fraud to have been involved 
in the issue whether the testator knew and approved 
of the contents of the residuary clause; because, 
whilst declining to determine whether the law is 
correctly laid down in Guardhouse v. Blackburn and 
Atter v. Atkinson, he proceeds upon the footing that 
it is so, and brings the case within the authority of 
those decisions. His lordship says, referring to 
the rules there laid down, ‘‘In the first place 
the jury must be satisfied that the will was 
read over, and in the second place they must 
also be satisfied that there was no fraud in the 
case;” and he proceeds to say: ‘‘It by no means 
follows that the jury thought, even if there had 
been some reading of the will, that that reading 
had taken place in such a way as to convey to 
the mind of the testator a due appreciation of the 
contents and effect of the residuary clause. * * * 
It is very difficult to define the various degrees and 
shades of fraud; but it is a very important qualifi- 
cation to engraft (as it was engrafted by Lord Pen- 
zance in the above-cited cases) upon the general 
statement that the reading over of a will by a com- 
petent testator must be taken to have apprised him 
of the contents;” and he goes on to point oat that 
there were circumstances which might have led the 








jury to think that there was a failure in the execu- 
tion of their duty on the part of those who read 
over the will, ‘‘and that that failure in performing 
the duty which lay upon them amounted, to a greater 
or less degree, to fraud upon their part. * * * 
The jury here may not have been satisfied that there 
was a proper reading of the will to the testator, or 
they may have been satisfied * * * that there 
was on the part of those who propounded the will 
such a dereliction of duty, such a failure of duty, on 
their part as amounted to that degree of fraud to 
which Lord Penzance refers in the rule which I have 
mentioned.” And he adds, ‘‘It might well be that 
they would not believe the evidence with regard to 
the reading over of the will.” This plainly comes 
to nothing less than that, under the issue whether 
the testator knew and approved of the contents of 
the clause, the jury were entitled to consider 
whether the signature of the testator to the clause 
was obtained by fraud. And, in truth, unless this 
question, or some question like this, were open to 
the jury, the terms of the issue would be miscon- 
ceived, and the question submitted ought to have 
been simply, whether before signing the will the 
residuary clause was read over to or by the testator. 
The case must be taken as in some measure qualify- 
ing the language used in the eases above referred 
to; and it is important as a practical exposition of 
the effect of such an issue as that in question. 


In Stanley v. State, 24 Ohio St. 166, the Supreme 
Court of Ohio held that the bringing into the State 
by a thief of goods stolen in the Dominion of 
Canada or other foreign country is not larceny in 
Ohio. This case involves an important point in 
criminal law. In Hamilton v. State, 11 Ohio, 435, 
the same court had decided that a person, having 
in his possession in Ohio property which had been 
stolen by him in another State of the Union, might 
be convicted there of larceny. The court expressed 
its embarrassment at that decision, but concluded 
that, whether it could be sustained upon the princi- 
ples of the common law or not, it must be conceded 
that for more than thirty years it had stood, unchal- 
lenged and unquestioned, as an authoritative expo- 
sition of the law of the State, and ought not now 
to be overruled. They avoided that case by holding 
that the rule laid down ought not to be extended to 
cases ‘‘ where property was stolen in a foreign and 
independent sovereignty.” The doctrine of Hamil- 
ton v. State is supported by The State v. Ellis, 3 
Conn. 185; The State v. Bartlett, 11 Vt. 650; The 
State v. Underwood, 49 Me. 181; Watson v. The State, 
36 Miss. 593; The State v. Johnson, 2 Oregon, 115; 
The State v. Bennett, 14 Iowa, 479; Ferrell v. Com- 
monwealth, 1 Duvall, 153; Commonwealth v. Collins, 
1 Mass. 116. The same point has been decided the 
same way in several subsequent cases in Massachu- 
setts. 
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LIABILITY OF MARRIED WOMEN. 


(oR married women’s acts need some more tinker- 

ing. When five of the seven judges of our 
Court of Appeals dissent, in two different cases 
reported in 58th New York Reports, from the ma- 
jority of the court, we think we are justified in 
saying this. If our Legislature will pass an act 
declaring what the former acts really do mean, or 
will make a sweeping enactment putting married 
women on the same footing as single women in 
respect to all contracts, they will do what has long 
been needed. We feel bound to say in defense of 
the Legislature, however, that our courts do not 
seem to have construed the acts with ordinary liber- 
ality. In this respect they are far behind the courts 
of England, strange to say. For instance, when 
our courts hold, as they have uniformly done, that 
if a married woman signs or indorses a promissory 
note, she must, over the signature or indorsement, 
in writing express the intention to charge her separ- 
ate estate with the payment, they virtually hold that 
her engagement means nothing whatever unless she 
says she is in earnest about it. This has long seemed 
to us an unwise refinement. 

In Manhattan Brass and Manufacturing Co. v. 
T hompson, 58 N. Y. 80, the defendant, a married 
woman, having a separate estate, but being engaged 
in no business, signed an instrument, addressed to 
the plaintiff, certifying that her husband was author- 
ized to contract for her and in her name, for the 
manufacture of certain articles, and that she would 
be responsible for the fulfillment of such contracts. 
The articles, when manufactured, were charged to 
the wife, but delivered to the husband and used by 
him in his own business and for his own benefit. 
The wife gave her note for them, upon which this 
action was founded. The court held that she was 
not liable, upon the ground that the contract did not 
charge her separate estate. Judges Church, Allen, 
Folger and Andrews concurring in this opinion, 
and Judges Grover, Rapallo and Johnson dis- 
senting. 

In the case of Scott v. Conway, 58 N. Y. 619, the 
court were not only divided, but sub-divided, so to 
speak. The defendant with her husband carried ona 
theater under the wife’s name, and they were jointly 
interested therein. The plaintiff, ignorant of the 
husband’s connection with the business, furnished 
bill-boards for the theater. In an action against the 
wife alone therefor, it was held that she could not 
interpose the defense that her husband should have 
been joined as a defendant, and that, as he was ap- 
parently carrying on a separate business, she must 
be held to the truth of the appearance. Judges 
Johnson, Church and Grover concurred in this 
opinion, and Judge Allen concurred in the result. 
Judges Rapallo and Andrews dissented, and Judge 
Folger did not vote. 





Now, unless the court have adopted the rule not 
to publish dissenting opinions,— which does not 
appear to be the case — we should have been glad to 
know the reasons for the dissent in these cases, 
Certainly the cases are of considerable importance, 
and it would enlighten the public to know what was 
the issue which so nearly equally divided the court. 
Aside from this consideration, however, the signifi- 
cance of the dissent is very striking. In the first 
case, the court struggled hard to find some reason 
for holding the defendant liable. The Chief Judge 
says: ‘*The facts developed at the trial, and found 
by the referee, present a strong case of moral liabil- 
ity against the defendant for the payment of this 
debt.” But the precedents inexorably confine the 
recovery against a married woman, he says, to three 
eases: First, when the debt is created in or about 
her trade or business; second, when the contract 
relates to or is made for the benefit of her separate 
estate; third, when the intention to charge the 
separate estate is expressed in the instrument or 
contract by which the liability is created. We com- 
mend to public attention the following language of 
the Chief Judge: “If, when the Legislature changed 
the common law in essential particulars, in regard- 
ing the interests in property of husband and wife 
to a considerable extent as distinct and independent, 
and in recognizing the capacity of the wife to judge 
and provide for what her own welfare requires in 
acquiring and holding the legal title to property, 
and managing and disposing of the same as if 
unmarried, and without subjection to the control of 
her husband, our courts had adopted as a reasonable 
and legitimate sequence, the correlative rule of 
capacity to contract debts as if unmarried, restricted 
only to their collection from separate property, it 
might well be claimed that the rights of married 
women would have been as well if not better pro- 
tected practically, sound public policy, and business 
morality more promoted, and a flood of expensive 
and vexatious litigation prevented. Courts of equity 
in England have uniformly exercised a power of 
enforcing contracts of married women against their 
separate estates, which has practically produced this 
result. But our courts have adopted more conserv- 
ative principles, and it is better to adhere to them 
until the Legislature in its wisdom and power shall 
see fit to change them.” 

The necessity for legislation is also evidenced by 
the decision of this court in Loomis v. Ruck, 56 N. Y. 
462, upon which we commented in 11 Alb. Law J. 217. 
There a married woman, under duress, signed a note 
really as security for her husband, but purporting 
to be for the benefit of her separate estate, and 
charging that estate with its payment. The plain- 
tiff knew the real nature and purpose of the note; 
consequently was not a bona fide purchaser. It was 
held that in equity the defendant was not liable. 
The court also remarked, in effect, that she woyld 
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not have been liable even if the plaintiff had been a 
bona fide holder, because the law merchant does not 
apply to that class of obligations. The effect of 
this decision has been to deter many banks and 
business men from taking the notes of married wo- 
men, unless in addition to expressly charging their 
separate estates with the payment, the makers ap- 
pear and personally affirm the validity of the en- 
gagement. 

It is apparent that the public interest demands 
some explicit and comprehensive legislation upon 
this subject. And yet, we dare say, a party com- 
posed of those who are sensitive about ‘family 
harmony and unity,” and are afraid to give their 
wives a little power and independence, will be found 
strong enough to defeat such proposed legislation, 
and to keep the community in uncertainty and the 
courts in a turmoil. Sixteen words would effect all 
that is needed: ‘‘ Married women may charge their 
separate estates by contract in the same manner as 
single women.” But will the Legislature dare do it? 


———_q____——. 


HOMICIDE IN MAKING ARRESTS. 
(¢‘THE right of a police officer to shoot at an es- 
caping prisoner, or a person resisting arrest, 
requires clear definition; under the existing system, 
officers of the law become murderers on the slightest 
provocation. 
* * * * * * * x 

‘A colored man in Brooklyn, arrested for some 
trivial offense, escapes from custody, and is pursued 
by an officer, who, failing to come up with the fugi- 
tive, fires a shot and kills him. 

* * * » * * * * 

‘‘In Kentucky, a policeman attempted to arrest 
an excited man; the latter, in his anger, slapped the 
officer in the face, and, without a moment’s hesita- 
tion, the officer drew a pistol and shot him.” 

[Extract, NW. Y. Herald, Sept. 14, 1875. 

This extract suggests an examination of the law 
applicable to such cases, and for a better under- 
standing of the subject, we must know the differ- 
ence between felonies and misdemeanors, which will 
enable us more clearly to comprehend the power and 
authority of an officer in using force to make an 
arrest. 

The statute provides that the term felony, when 
used in any statute, shall be construed to mean an 
offense for which the offender, on conviction, shall 
be liable by law to be punished by death, or by im- 
prisonment in a State prison. 2 R. 8. 702, § 30; 
People v. Van Steenburgh, 1 Park. Cr. R. 89; Klock 
v. People, 2 id. 685. 

The term misdemeanor is used in contradistinc- 
tion to felony, and comprehends all indictable 
offenses which do not amount to felony. Son v. 
People, 12 Wend. 347. 

The intent of the statute was to do away with the 
common-law definition of felony as entirely inappli- 
cable, and to substitute one which should have sig- 





nificance and be readily understood, and that the 
clear intendment and proper meaning of the statute 
is to declare all crimes (not expressly denominated 
misdemeanors by statute creating them) which are 
punishable by imprisonment in the State prison to be 
felonies. Klock v. People, 2 Park. Crim. R. 685; 
People v. Berges, 6 Abb. 132. 

We believe the question, as to whether an officer is 
justified in killing an offender flying from justice, who 
has committed a misdemeanor only, has been raised 
but once in the courts of this State, Conraddy v. Peo- 
ple, 5 Park. Cr. R. 235, in 1862. One Paul O’Neal com- 
mitted an assault and battery on his wife in Brook- 
lyn, but not in the presence of Conraddy, who 
was a police officer. Conraddy arrested O’Neal 
without a warrant, and, while taking him to the 
station-house for detention, he escaped from the 
officer, who pursued him; and when O’Neal had 
reached a considerable distance from him, he was 
shot by a pistol-shot from a pistol by him, which 
caused the death of O’Neal. Conraddy was indicted 
for the murder of O'Neal, at the Kings county Oyer 
and Terminer, in April, 1862, and the jury rendered 
a verdict of manslaughter in the fourth degree. A 
writ of error was served out, and the record re- 
moved into the Supreme Court. The court said: 
‘“‘The prisoner, although an officer, was acting 
without a warrant. No warrant had been issued by 
or to any one against the deceased. Nor had he 
committed any offense in the view or presence of 
the officer. Under such circumstances, to justify 
taking life, even if the jury were satisfied of the 
necessity of the homicide to prevent an escape, it 
must be shown that a felony had been actually com- 
mitted. The distinction is marked between cases 
of misdemeanor and of felony. It is only in the 
latter that a homicide is justifiable by any person 
acting without a warrant, even when it is the only 
means to prevent an escape of the criminal. When 
no warrant is out for the offender, even an officer 
cannot take his life to prevent his escape upon his 
own belief of the commission of a felony, however 
reasonable a ground he may have for such belief. 
If he act without a warrant, he must be prepared to 
show the fact of the felony, in order to justify tak- 
ing the life of a person whom he is endeavoring to 
arrest or to secure.” 

So in an English case, when one George Dadson 
was indicted for shooting at William Waters, with 
intent to do him grievous bodily harm, and it ap- 
peared that he, being a constable, was employed to 
guard a copse from which wood had been stolen, 
and for this purpose carried a loaded gun. From 
this copse he saw Waters come out, carrying wood 
which he was stealing, and called to him to stop. 
Waters ran away, and Dadson, having no other 
means of bringing him to justice, fired, and wounded 
him in the leg. These were the circumstances under 
which Dadson acted. It was also shown that Waters 
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was actually committing a felony, he having been 
before convicted of stealing wood, else it would 
have been only a misdemeanor; but these convic- 
tions were unknown to the prisoner. Nor was there 
any reason for supposing that he knew the difference 
between the rules of law relating to felony and 
those relating to less offenses. Dadson was con- 
victed of the offense for which he was indicted. 
In the higher court the judgment was given as fol- 
lows: ‘‘ We all think the conviction right. The 
prisoner was not justified in firing at Waters, because 
the fact that Waters was committing a felony was 
not known to the prisoner at the time. He was 
therefore liable to be convicted, though the amount 
of punishment might deserve great consideration.” 
The Queen v. George Dadson, 2 Den. C. C. 42. 
Here if the defendant had fully done all he could 
in any view be said to have attempted and killed 
the transgressor, the killing would have been legally 
justifiable, provided he had been cognizant of all 
the facts; and it is not easy to see how ignorance of 
the justifying circumstances could change the legal 
conclusion. 1 Bish. Cr. L., § 528. 

The common-law rule, as stated by East (1 East’s 
C. L., § 67, 298), is as follows: ‘‘If a felony be 
committed, and the felon fly from justice, or a dan- 
gerous wound be given, it is the duty of every man 
to use his best endeavors for preventing an escape; 
and if in the pursuit the felon be killed, when he 
cannot be otherwise overtaken, the homicide is jus- 
tifiable. This rule is not confined to those who are 
present, so as to have ocular proof of the fact, or to 
those who first come to the knowledge of it; for if 
in these cases fresh suit be made, and a fortiori if hue 
and ery be levied, all who join in aid of those who 
began the pursuit are under the protection of the 
law. The same rule holds if a felon, after arrest, 
break away as he is being carried to jail, and his 
pursuers cannot retake without killing him. But if 
he may be taken in any case without such severity, 
it is at least manslaughter in him who kills him. 
And the jury ought to inquire whether it was done 
of necessity or not.” 

Hawkins says: ‘‘If a person having actually com- 
mitted a felony will not suffer himself to be arrested, 
but stand on his own defense, or fy so that he can- 
not possibly be apprehended alive by those who 
pursue him, with or without warrant from a magis- 
trate, he may be lawfully slain by them.” 1 Hawk. 
P. C., § 11, p. 81. And an officer may kill an in- 
nocent person who will not give himself up ona 
warrant for felony. 1 Russ. on Crimes, 666. 

Our Revised Statutes provide that a homicide is 
justifiable when necessarily committed in arresting 
felons fleeing from justice (2 R. S., § 2, sub. 4, p. 660), 
thus following the doctrine as laid down by the 
common law. The justification of homicide hap- 
pening in the arrest of persons charged with misde- 
meanors or breaches of the peace is subject to a 





different rule from that which we have been laying 
down in respect to cases of felony; for, generally 
speaking, in misdemeanors or breaches of the peace, 
it will be murder to kill the party accused for flying 
from the arrest, though he cannot otherwise be 
overtaken, and though there be a warrant to appre- 
hend him; but under circumstances it may amount 
only to manslaughter, if it appear death was not 
intended (2 Bish. Cr. L., § 662), as if the officer, in 
the heat of the pursuit to overtake the party, trip 
up his heels, or give him a stroke with an ordinary 
cudgel or other weapon not likely to kill, and death 
should unhappily ensue, this will not amount to 
more than manslaughter; for the blood may be rea- 
sonably presumed to have become heated in the 
pursuit. But if the officer made use of a deadly 
weapon, the case would then be murder. Fost. 271; 
1 East’s P. C. 306. 

Having considered in what cases the officer can 
take the life of a party while in pursuit of him, and 
while he is flying from justice, let us investigate his 
right to take life in case of resistance to a lawful 
arrest. 

If instead of flying he stands and resists the offi- 
cer, then the ‘officer may press forward in his pur- 
pose, even though the case be not one of felony, 
but misdemeanor; and if not desisting, but still 
pressing forward, he is obliged to take the life of 
the other as in self-defense, he will be justified. 
1 Bish. Cr. Pro., § 160. The law permits, for the 
advancement of public justice, an officer, while in 
the execution of his office, either in a civil or crim- 
inal case, to kill a person who assaults and resists 
him. The resistance will justify the officer proceed- 
ing to the last extremity. So that in all cases, 
whether civil or criminal, where persons having au- 
thority to arrest and imprison, and using the proper 
means for that purpose, are resisted in so doing, 
they may repel force with force, and need not give 
back; and if the party making resistance is unavoid- 
ably killed in the struggle, this homicide is justifia- 
ble. 1 Hale, 494; 1 Hawk. P. C. 28, §§ 17, 18; 
Fost. 270; 4 Bl. Com. 179; 1 East’s P. C., ch. 5, 
§ 74, p. 307. 

A rule founded in reason and public utility, for 
few men would quietly submit to an arrest, if, in 
every case of resistance, the party empowered to 
arrest were obliged to desist and leave the business 
undone; and a case in which the officer was holden 
guilty of manslaughter, because he had not first 
given back, as far as he could, before he killed the 
party who had escaped out of custody in execution 
for a debt, and resisted being retaken (1 Rolle, 189), 
seems to stand alone, and has been mentioned with 
disapprobation. Fost. 271; 1 East’s P. C., ch. 5, 
§ 74, p. 307. 

Jailers and their officers are under the same special 
protection that other ministers of justice are; and, 
therefore, if, in the necessary discharge of their 
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duty, they meet with resistance, whether from pris- 
oners in civil or criminal suits, or others in behalf 
of such prisoners, they are not obliged to retreat so 
far as they can with safety, but may freely, and 
without retreating, repel force by force. And if 
the party so resisting happens to be killed, this, on 
the part of the jailer or his officer, or any person 
coming in aid of him, will be justifiable homicide. 
Fost. 821. But an assault upon a jailer, which 
would warrant him (apart from any personal danger) 
in killing a prisoner, must, it should seem, be such 
from whence he might reasonably apprehend that 
an escape was intended, which he could not other- 
wise prevent; for jailers, like other ministers of 
justice, are bound not to exceed the necessity of the 
case in the execution of their office; and, accord- 
ingly, the-law upon this subject, as laid down by 
Sergeant Hawkins, is, that if a criminal, endeavor- 
ing to break the jail, assaults the jailer, the latter 
may lawfully kill him in the affray. 1 Hawk. P. C. 
(Curw. ed.) 81, § 13; 1 Hale’s P. C. 496; 1 East’s 
P. C. 331. In all these cases there must be a state 
of facts existing which show a necessity on the part 
of the officer to take life, otherwise he is not justifi- 
able. Cases of slight resistance will not justify such 
an extreme measure. 

It is an open question whether policemen should 
carry fire-arms. In many instances it may be neces- 
sary for an officer to carry a deadly weapon in order 
to defend his own life; but the prudent use of it 
cannot be expected of men who are not very intelli- 
gent. There are many officers, it is true, of great 
intelligence in all of our cities; but it is equally 
true that very many are ignorant, and totally unfit 
from sheer want of intelligence to execute their 
duty properly. An officer who carries a revolver 
must be a cool-headed, cautious, prudent man, other- 
wise he may discharge it without cause and upon 
very slight provocation. Still, it must be apparent 
to every right-thinking person, that a policeman 
should have, as a general rule, some sort of weapon 
to defend himself in case of necessity. He certainly 
would not last long if he were to encounter every 
person even-handed who might want to fight him; 
hence it is that in every well-regulated police system 
the greater number of officers carry a club for self- 
protection. 

We are perfectly aware that a great many cases of 
severe clubbing by the officers arise. Sometimes of 
great brutality, but the fault is not entirely that 
of the officers —it is the fault, in a greater degree, 
of the police systems generally. In the first place, 
many men are selected as policemen who are quite 
low in the scale of intelligence, and fully believe 
that it is necessary to use the club even in cases of 
slight resistance; hence so many reports of brutality 
in making arrests. There is no vocation of life 
that calls for so much cool judgment and forbear- 
ance; there is none that demands so much self- 





possession, joined with so great a knowledge of 
human nature as this. Secondly, the practice of 
magistrates and courts letting criminals off so easily, 
who have assaulted the officer while he is in the 
discharge of his duty, has a constant tendency to 
make officers more and more violent as the criminal 
classes become more and more daring. Let it once 
be generally understood, among all classes, that he 
who assaults the officer is sure to receive a swift 
and severe punishment; and the violence so often 
reported of police officers in making arrests will be 
largely diminished, for a moral force is exerted over 
the criminal which the sudden exhibition of a club 
or a revolver cannot produce. In all cases where 
there is an actual conflict of physical strength, the 
execution of the law becomes a personal quarrel. 
The temper of the policeman is aroused all the more 
quickly, because the encounter is undertaken for no 
purpose of his own. The fact is, he is compelled 
to use physical force, not moral power. Physical 
force must always be behind in the last resort; for 
moral power alone, in dealing with a criminal, 
whose very existence as a criminal proves that he, 
as far as he can, repudiates its influence, would be 
absurd. Butit makes an immense difference whether 
we bring physical or moral power first to bear— 
whether we use physical force in the first or in the 
last resort. In the one case, we take hold of the 
violent man and control him by force; in the other, 
we compel him by fear of a greater evil to control 
himself. The difference in the way of educating 
the disorderly classes is immense. Where the magis- 
trate is elected by the people —thut is, by the dis- 
orderly as well as the law-abiding classes—it is 
folly to expect that there will be either certain or 
adequate punishment administered to those who 
assault officers, and, as a natural consequence, we 
shall continue often to hear of brutal treatment of 
prisoners by police officers. J. M. Lanpon. 





—_—_—_+ 


THE ASSIMILATION OF LAWS AFFECTING 
BILLS OF EXCHANGE. 


HE following is the report of the committee of the 

Association for the Reform and Codification of the 

Law of Nations on the assimilation of the laws affect- 
ing bills of exchange in the different countries: 

They concur in the opinions expressed of the meet- 
ing of jurists (Juristen-Tug), held in the year 1870, and 
representing Hungary and the Sclavonic Provinces of 
Austria, and the further meeting held in August, 1872, 
in Copenhagen, at which all Scandinavia was repre- 
sented, as also Germany and Austria. Those opinions, 
as expressed in certain resolutions passed in these 
meetings, are as follows: 

That it is highly desirable that one uniform system 
of laws, with regard to bills of exchange, should be 
adopted. 

That the example of Germany should be followed, 
which country assimilated the laws of the different 
states of Germany, forty in number, after a labor of 
nearly fourteen years. 
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The committee beg to express their concurrence in 
the views thus stated. Upon the several points raised 
by the questions submitted and herein referred to, the 
committee have to report as follows: 

1. That a uniform expression of opinion has been 
elicited from jurists, merchants and bankers from all 
parts of the world, both in the answers given and by 
correspondence; that it is highly desirable that an in- 
ternational code for all countries, regulating the laws, 
practice and customs of bills of exchange, should be 
established, and in which views your committee 
concur. 

2. That as regards uniformity in the form of a bill 
of exchange, great diversity of opinion exists; that 
the German, including the Austrian and Dutch, jurists 
have pointed out the danger of a statutable (stereo- 
typed) form; they recommend, however, the adoption 
of the rule that the words “bill of exchange” should 
appear on the face of the instrument, couformably 
with Article 4 of Allgemeine Deutsche Wechsel-Ord- 
nung. 

Your committee concur in this view, and do not re- 
commend a given stereotyped form, created by statute 
law, to be established for bills of exchange. They re- 
commend that the distinctions between inland and 
foreign bills observed in England be abolished; and 
also that the payee of a bill of exchange may be the 
drawer himself. 

That the opinions are opposed as to bills payable to 
bearer; and that, in view of the diversity of opinions, 
the committee refrain from expressing any decided 
view. 

3. That as regards the stamp or dues payable upon a 
bill of exchange or promissory note, your committee 
think that this question is not within the province for 
juridical discussion; that, however, an international 
conference, authorized by the different countries, 
might be held to determine a uniform rate analogous 
to the recent conferences on postal regulations. 

4. The greatest diversity of opinion, it appears, 
exists between the jurists of different countries in re- 
gard to the form of the indorsement of bills of ex- 
change. As a rule, all the laws of those ceuntries 
which have adopted the Code Napoléon forbid blank 
indorsements, and require that the date, name and 
consideration be expressed. The committee, in view 
of the great difficulties involved in this question, con- 
fine themselves to recommending the adoption of in- 
dorsements in blank; they suggest, however, agreeing 
with the Dutch and French answers, that each indorse- 
ment should be accompanied by the postal address of 
the indorser. 

5 and 6. The universal opinion appears in favor of 
abolishing usances and days of grace, in which opinion 
your committee coneur. 

7. In regard to the time and mode of presentation 
for acceptance the opinions vary greatly. As regards 
the presentation of a bill drawn at sight, the opinions 
of all favor the presentation for payment or accept- 
ance within a limited time of three months, if drawn 
in any of the European states; six months if drawn 
in other continents. 

8. Notice of dishonor is, as a rule, not obligatory by 
the laws of France, Germany, Sweden and Russia, 
while by the law of England and that of the United 
States notice is necessary. Having regard to the sav- 
ing of costs, the committee recommend notice of dis- 
honor in lieu of protest, to be followed by legal pro- 
ceedings within a given period. In making this 








suggestion, they desire to state that they are fully 
aware that the laws of France, Germany, Sweden and, 
in fact, of all other countries, regard protest as neces- 
sary. The practice and mode of giving notice or mak- 
ing protest is a matter essentially local, and is not, it 
is thought, a subject for discussion. 

9. The use of protest is all but universal, and only 
in the case of inland bills does the law of England 
permit any exception. The committee hence recom- 
mend that protest should be necessary before legal 
proceedings are commenced; that a scale of charges, 
varying according to the nominal value of the bill, be 
adopted. 

The German law on bills of exchange, and the Swed- 
ish and Austrian laws, comprise schedules of charges, 
which are based on a very moderate scale. The com- 
mittee suggest for consideration the following tariff: 

For all bills of exchange under £40, per cent. 

For £40, and under £400, \ per cent. 

For £400, and upward, 1-10th percent. ° 

10. The rights and remedies of parties to a bill of ex- 
change vary greatly in different countries, and the 
opinions elicited differ as widely. Your committee 
abstain for that reason from expressing any definite 
opinion until these matters have been more fully dis- 
cussed. 

They venture, however, to suggest as follows: 

(a) That one single action should, following the law 
of England, be allowed against all the parties liable 
upon a bill of exchange. 

(b) That it shall be obligatory to exercise the right 
of election against any of the parties to a bill of ex- 
change within one year from date of protest. 

(c) That the rules laid down by the law of Belgium, 
March, 1872, be recommended as a useful basis for a 
uniform law in this respect. 

11. In regard to limitations of actions (prescription) 
the general opinion appears to be that one uniform 
period should be adopted. Your committee recom- 
mend that three years as against the acceptor and 
one year as against the other parties be adopted. In 
making this recommendation they are following the 
rule of the German, Austrian, and Swedish law. 

12. The Ava’, or floating guarantee, unknown to the 
law of England, but generally adopted in other coun- 
tries, is an important, and, for the purpose of British 
trade, may be a useful accompaniment to a bill of ex- 
change. Your committee think, hence, that this form 
of security ought to be adopted by the law of England, 
and that the rule, as laid down in the French Code de 
Commerce, ought to be accepted as the guide in fram- 
ing an Act of Parliament in regard to this instrument. 

13. In regard to lost bills of exchange, the universal 
opinion appears to be that the right of a bona fide 
holder for value should not in any way be subject to 
attack; that the holder should only be put to his proof 
upon evidence of fraud or gross bad faith. 

Your committee recommend that a uniformity of 
practice be adopted in case of the loss of a bill of ex- 
change, and they recommend the rules contained in 
the Belgian Law of May, 1872 (Arts. 39 and 48), as a 
precedent. 

In regard to letters of credit, cireular notes, and 
their loss through carelessness, and likewise the com- 
mission of forgeries on bankers in consequence of such 
instruments falling into wrong hands, your committee 
think that the data furnished have not been explicit 
enough to enable them to form any definite opinion. 

Other and important questions have been raised by 
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Dr. Dorchardt, by the Swedish, Dutch, and Belgian 
jurists, in regard to Vis major. 

It appears that the greatest abuse was made of the 
right to plead force majeur during the late French war. 
Your committee concur with the opinion expressed by 
the jurists that the Vis major ought only in such cases 
to be allowed to be pleaded by way of defense where 
an objective hindrance has arisen, such as floods, or 
actual state of siege; and that a limit of time even in 
these cases be fixed by law. 

Your committee have also to report that attention 
has been drawn to the following matters, which have 
been touched upon in the answers. 

And, firstly, as to the consideration. By the French 
Code de Commerce and the English law consideration 
underlies the contract based upon a bill of exchange, 
while the German law is silent, and treats the question 
as a matter of estoppel; the bill itself, like a deed, sup- 
ports the consideration. 

Further, the capacity to contract, and in whose 
favor and to what extent the beneficitum should be 
applicable; the distinction between trader and non- 
trader— all these questions bring forward the more 
intricate matters which relate to domicile. 

Your committee, in deference to those who have in 
their communications made mention of these ques- 
tions, allude to them; as also to the complicated ques- 
tions regarding security upon dishonor, intervention, 
the rights of parties intervening, and their legal posi- 
tion. 

Other points, such as Solidarité, Cession, overdue 
bills, and the equities attaching, can only be named, 
for your committee do not desire to go further than 
the limits indicated by the questions. 

In conclusion, your committee suggest that the Allge- 
meine Deutsche Wechsel-Ordnung and the German 
* Novels,’ and the Belgian Law of May, 1872, might be 
employed with great advantage in formulating a draft 
Act or law (projet de loi), and that any points of con- 
flict between the law of England and the recent enact- 
ments of these two countries are quite within the 
scope of practical reform. 

Your committee refrain from suggesting any defi- 
nite propositions of reform; they feel that in the 
present state of inquiry the proper course to pursue 
is, in the first instance, to consider and to discuss the 
various points of difference, and, ouce having deter- 
mined on these, to constitute an international com- 
mittee, who would frame a report for the next ensuing 
conference, embodying a draft outline of an interna- 
tional code for bills of exchange, promissory notes, 
and other negotiable securities, which range under the 
head of lettres de change. 

—— + 
FURTHER REASONS FOR THE PROPOSED 
LEGISLATION RESPECTING VERDICTS. 
AUBURN, October 12, 1875. 
To the Editor of the Albany Law Journal: 

I ventured to express an opinion in my former com- 
munication, that something like Lord Campbell's bill, 
respecting verdicts, will be considered in the British 
Parliament before the end of the year. I predicated 
that opinion partly upon the following suggestion of 
Professor Amos, of University College, a modern 
English law writer of character and promise, in a neat 
little volume recently published by him upon the 
Science of Law, and partly upon the following news- 
paper predictions contained in the copy before me. I 
might also add that I think the current controversy 





going on in England respecting the trial of the officers 
of the Queen’s private steam-yacht, for running down 
a sailing vessel while she was aboard, shows a line of 
public thought in the same direction. 


THE SUGGESTION OF PROFESSOR -AMOS. 


“The suggestions as to the number of persons re- 
quired to constitute a jury and as to the number of 
jurymen required to assent to a verdict, are questions 
of calculable convenience rather than of political 
principle. A larger number, however, may well be 
required to constitute a jury for trying the heavier 
crimes; and instead of requiring unanimity, the con- 
sent of some large number short of all would seem ex- 
pedient in order to provide against the occasional 
presence of excessive prejudice, ignorance or irration- 
ality’ (chap. x, p. 267). This was a very carefully- 
framed suggestion of a very cautious, if not timid, 
commentator upon the existing methods of adminis- 
tering the English criminal law. It does not read 
much, I admit, like the bold, philosophical sentences 
of Bacon, Coke, Blackstone and Brougham. It reads, 
to my apprehension, more like the essay of a salaried 
university professor who was remarkably fearful of 
ejectment from his chair. But as the professor is a 
barrister as well as scholar, his suggestion was barris- 
terial as well as scholastic. It reads as if it was 
prompted or countenanced at the Inns of Court, and 
was intended fur some effect upon the ministry and 
parliameut. It is not a very demonstrative or a very 
positive assertion; but it is a modest and moderate 
start, at all events, in the right direction. And any 
sort of a legal start in that musty atmosphere is pro- 
gress. 

PREDICTIONS OF THE CAMBRIDGE AND OXFORD 

PREss. 

“ Notwithstanding the habitual panegyrics which are 
bestowed upon our jury system by its admirers, it 
cannot be denied but that it is practically obnoxious 
to all the charges which Professor Amos has launched 
against it. Its purity and usefulness are too often 
overborne, notwithstanding the efforts of our best 
barristers to prevent it, by the presence of excessive 
prejudice, ignorance or irrationality, and occasionally 
by all those disqualifications in a single panel. The 
well-considered remarks of the author of this excellent 
work upon the practice of exacting perfect unanimity 
of the entire array to constitute a verdict, we under- 
stand to be under serious consideration at all the Inns 
of Court where legal reforms are commonly discussed 
with the prospect of some favorable petition or memo- 
rial to parliament at an early day. The idea appears 
to be growing in the public mind, to the effect that 
traverse and trial juries should be expunged from our 
jurisprudence entirely, or that some plan should be 
devised by which the evils complained of may be obvi- 
ated. We hear good accounts of the operation of the 
jury system in vogue in some of the German States, 
where an equal division in a panel is said to call for a 
new trial, and where a two-thirds vote, either way, 
prevails as a verdict. The well-being of society forbids 
that any one or two, or even three ignorant, preju- 
diced or wrong-headed members of a petit jury should 
defeat the ends of justice.”’ 


BEARING OF THE VICTORIA YACHT CONTROVERSY. 


It appears from sundry accounts in eastern journals, 
that Queen Victoria recently censured one of her coron- 
ers for receiving and filing a majority verdict of an or- 
dinary coroner’s jury, called by him to inquire into the 
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facts and circumstances relating to the death of sev- 
eral of her subjects, who lost their lives on a sailing 
vessel, which was run down by her private yacht when 
she was aboard, whilst a trial of the officers of the 
yacht for manslaughter was pending in a court of 
record. The journals state that she censured the 
coroner, both for summoning a jury in the case under 
those circumstances and for receiving and filing a major* 
ity verdict. It was probably indiscreet for the coroner 
to meddle with the matter at all during the pendency 
of the trial, and probably wrong in him, according to 
the practice in such cases, to receive and file, as the 
verdict, any thing less than their unanimous finding. 
But her censure has, by thus wounding the feelings of 
the friends of the drowned persons and of the coroner, 
who is esteemed an officer of considerable consequence 
in England, caused much indignation against herself 
to be manifested, and brought the whole subject of 
juries, for any and all purposes, to be discussed with 
warmth and, by some, with great vehemence. I have 
now lying before me an extract from a Gladstone 
paper, which asserts that a majority of twelve ought to 
be allowed to render a verdict, not only as members 
of a coroner’s, but as members of a traverse jury also. 

1 think it reasonable to expect, therefore, that some, 

if not all of their agitations of the subject of juries 

over there will produce some early fruits. 
THE GERMAN JURY System. 

I am not sufficiently familiar with the jury system, 
in force, in any of the German states or provinces, to 
describe it with legal accuracy. It was not a concom- 
itant of the jurisprudence of the original German states, 
except so far as assessors served as jurors in other 
Roman provinces. Very little mention was made of 
it there before the time of the criminal code of Em- 
peror Charles the Fifth. That was followed by crim- 
inal laws for nearly or quite all the states, with dis- 
similar tribunals and processes for their administration. 
All modern books upon the subject, which I have 
attempted to consult, contain too many conflicting 
descriptions of what has latterly answered for trial 
juries of any sort, to enable me to fourm any thing of 
an accurate opinion, further than I have already in- 
dicated. Any German statesman or lawyer, who can 
describe the system in force there at present, will 
oblige your readers greatly, and subserve the cause, 
by furnishing the statement to your journal, or to the 
legislature, or to both, especially if, as I think it does, 
any thing like the majority rule prevails. 

These preliminary observations seem to break the 
way to the principal, and, to my mind, the controlling 
argument upon the subject. 

THE PRESENT RULE OF PERFECT UNANIMITY GREATLY 
IMPERILS THE PROMPT AND PROPER ADMINISTRA- 
TION OF THE Law. 

It was for this solid reason that Lord Justice Mans- 
field deplored its existence in England and Lord Chan- 
cellor Campbell desired it to be changed. The former 
perceived, during his distinguished judicial service, 
that the rule subjected the sovereign in criminal cases, 
as well as suitors in civil actions, to the contingencies of 
both the sickness and death of any one of twelve mor- 
tal men during protracted jury trials, as well as to the 
contingencies of ignorance, capriciousness, corruption, 
forgetfulness, partiality, prejudice and irrationality of 
any one of the twelve, after they received the cases in 
charge. It is related by his biographer, that all those 


contingencies happened more than once to jurors in 
attendance upon his court, and that at one of his 





terms upwards of a dozen civil causes fell through after 
being partly tried, by reason of the sickness of jurors 
with small-pox, and that at another, nearly as many 
trials came to naught by reason of the contumacious- 
ness of a single juror who, when reprimanded for thus 
obstructing the wheels of justice, protested to his 
lordship that he was not in fault, but “ only singularly 
unfortunate in having been impaneled in those cases 
with eleven of the most stubborn men in the realm.” 
All the contingencies of jury trials, which happened 
under the eye of Lord Justice Mansfield, have been 
repeated hundreds, perhaps thousands, of times under 
the eyes of judges in the United States. More than 
one were repeated at jury terms of my own court 
whilst I was a judge, notwithstanding my utmost 
vigilance to prevent them. They impend, to some ex- 
tent and degree, over every jury trial in every court, 
from the moment the jurors are sworn down to the 
moment they deliver their verdict —a period often of 
weeks and sometimesof months. The longer the trial 
lasts the longer the contingencies impend. That is 
too obvious to lawyers, and it ought to be to laymen 
and unprofessional legislators to need verification. 
Like the liberty clauses in the declaration of inde- 
pendence, it is a self-evident proposition which needs 
no demonstration. The longer a jury trial in any 
court lasts, the greater the danger of disabling sickness 
and the death of the jurors during its pendency, and 
the greater, ordinarily, the opportunities for tamper- 
ing and bribery. And there is another resulting cor- 
rollary equally self-evident and perilous. It is the ob- 
vious and, by experts in crime who graduate daily from 
our State prisons and penitentiaries, well-improved 
fact, that the smaller the number of the consciences, 
purses or lives to be reached by felons and other 
corrupt suitors to prevent the rendition of a verdict 
against them, the bolder and more determined they 
are to reach them by every conceivable means. Noth- 
ing is more common in the Auburn prison, in these 
demoralized times, than for idle convicts tv demon- 
strate this as the result of the familiar doctrine of 
chances. They claim that their chances for corrupt- 
ing a jury now are five times greater than they would 
be if seven were able to render a verdict. The mani- 
fest deduction from the premises is that this class of 
perils is five times greater than they would be, if seven 
could render a verdict. 

THE RULE REQUIRING PERFECT UNANIMITY FURTHER 
IMPERILS THE ADMINISTRATION OF JUSTICE AND 
LAW BY AN UNREASONABLE EXACTION OF JURORS 
or AVERAGE ABILITY AND EDUCATION. 

This is a very delicate feature of the matter to be 
treated by legislators, as it will be likely to seem to 
many of those to be a quasi impeachment of some of 
their constituents, but is a feature of the subject which 
is nearly as important as the other. It isan argument 
imbedded profoundly deep in the constitution of the 
common man, by which I mean the average man in 
community. The rule actually imperils the govern- 
ment or people at large, and suitors in trials of indict- 
ments and civil actions, in which the jurors survive 
all through the trials in perfect health, and in which 
they are neither partial, prejudiced, contumacious nor 
corrupted by bribes. This may seem, at first, to be an 
extravagant assertion; but it is one which is never- 
theless true. Some who pass in community for intel- 
ligent, fair-minded men, are so mentally constituted 
that they cannot bring themselves into agreement with 
others. To expect such men to deliberate in a jury- 
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room and come to an agreement with others who hap- 
pen to differ with their first impressions in the slightest 
degree, is to expect a mental impossibility. Others 
who pass for men of honesty and average understand- 
ing are found, upon trial, after the right of challenge 
has been waived by acceptance and impanelment, to 
be utterly unable, as jurors, to agree with their asso- 
ciates in important cases, such as that of Aaron Burr, 
William Freeman and Henry Ward Beecher,on account 
of their mental incapability of registering and digest- 
ing voluminous testimony. Their minds are capacious, 
retentive and analytical enough to grasp the testimony 
of a dozen witnesses perhaps; but they are too smalland 
misty to grasp, remember and analyze with any clear- 
ness, order or logic, that of fifty ora hundred. They are 
overwhelmed and completely confused with any large 
number of details. Others, who seem to be able to 
register and remember a very large number of related 
facts, are found to be destitute of the mental ability 
to put them together. They have preceptions and 
memory, but are defective in the powers of association 
and analysis. Others still, with average perceptive, 
retentive and analytical powers, are unable to see their 
way through complications. And there are others 
with all those qualifications, apparently, who are 
utterly unable in criminal cases, as jurors are charged 
by the judges to do, to blend and reconcile facts with 
law. These are examples; and they are enough, per- 
haps, to illustrate my point; but they are not a hun- 
dredth of the mental defects in good-looking jurors, 
which discerning lawyers and judges discover in their 
practice. Their name is legion, and they illustrate, as 
well as any thing human can, the force of the old 
adage, that ‘‘ You may lead a stupid and obstinate 
horse to water, but you cannot make him drink.” 
Judges may charge such men to deliberate upon and 
analyze evidence before presuming to report their ver- 
dict upon it; but they can no more make them do so 
than they could make a stupid and obstinate horse 
drink. Indeed, the best of our judges can no more 
make them deliberate and analyze, in any legal sense 
of those words, than they could make them drink in 
the moon. In all such jurors, there is a mental impedi- 
ment to the formation of such a deliberate opinion 
upon the evidence adduced as the law intends for a 
verdict. The findings are therefore nothing less, in 
essence, than judicial farces. Such jurors, sometimes, 
and generally, perhaps, defer to and acquiesce in the 
opinions of their abler associates, and consent, by 
silence or otherwise, that their conclusions may go for 
the united verdict; but it frequently happens that 
such jurors, from personal pride or some other feeling, 
put themselves upon their affected dignity, and refuse 
to assent by silence or otherwise to any finding what- 
ever. Legislators, as well as judges and lawyers, are 
presumed to know that rights and duties arising from 
law, depend for their principal value upon the facility 
and certainty with which they can be made effectual 
in courts of justice. Every rule of law to make them 
effectual is intrinsically defective which overlooks such 
irrefragable facts as these planted in the constitution 
of so many of the average class of men. Hence, be- 
side the peril to suitors and the public, there is a lack 
of statesmanship in the rule which exacts from twelve 
average men more unanimity of judgment in a jury- 
room than is exacted of the same number of men 
associated together in other public affairs. 
Bens. F. HAL. 
[To be concluded next week.] 





THE ESSENTIALS OF RATIFICATION. 


\ JE now proceed to inquire what circumstances in 

the conduct of an agent are necessary in order 
to make a ratification of such conduct equivalent toa 
superior command. And here it will be most con- 
venient to consider the conduct of the person who as- 
sumes to act as agent (1) in doing the act or entering 
into the contract, and (2) in obtaining a ratification. 
In the former case the rule is long established that no 
ratification is effectual unless the act has been dis- 
tinctly done by the agent on behalf of the person who 
ratifies. This is distinctly laid down in the Year Book, 
7 Hen. 4, fol. 35. Thus, if a bailiff take a heriot, claim- 
ing property in it himself, the subsequent assent of 
the lord would not amount to a ratification; but if he 
take it as the bailiff of the lord, the subsequent assent 
amounts to a ratification of the bailiff’s act. Year 
Book, 7 Hen. 4, fol. 35. The same rule applies when 
a person distrains without authority. Godbolt’s Rep. 
109%. The learned reporters of Wilson v. Tumman, 6 
M. & G. 236, in discussing this principle of section 35 
in the Year Book of 7 Hen. 4, refer to one, the regula 
juris, appended by Gregory IX and Boniface VIII to 
the Decretals as embodying the same principle. The 
rule here referred to is as follows: Ratum quis habere 
non potest, quod ipsius nomine non est gestum. 

A leading case upon this question was decided by the 
Court of Common Pleas in the year 1843 (Wilson v. 
Tumman, sup.). This was an action of trespass, de 
bonis asportatis. N. assigned certain goods to W., 
who took possession of them. Shortly after the as- 
signment the sheriff’s officers seized and carried them 
away under a process directed to the sheriff in respect 
of adebt due from N. to T. The seizure was not au- 
thorized by T., nor did the sheriff’s officers assume to 
act as his agents. T. subsequently acquiesced in the 
seizure, and claimed the goods in opposition to W.'s 
claim. At the trial the learned judge (Parke, B.) di- 
rected the jury that an order to seize the goods was 
here necessary to make the defendant liable; that al- 
though the subsequent assent and ratification by B. of 
an act done by A., professing to act for and on account 
of B., is sufficient to make that act the act of B. by re- 
lation, here the sheriff's officers acted as ministers of 
the law, without any intention to act as agents of the 
party suing out the process. This ruling was upheld 
in the Court of Common Pleas: ‘That an act done 
for another,” says Chief Justice Tindall, ** by a person 
not assuming to act for himself, but for such other 
person, though without any precedent authority what- 
ever, becomes the act of the plaintiff if subsequently 
ratified by him, is the known and well-established rule 
of law.” Having referred to the distinctions adopted 
in the Year Book, 7 Hen. 4, s. 35, his lordship proceeds, 
‘*but when the sheriff, acting under a valid writ by 
the command of the court, and as a servant of the 
court, seizes the wrong person's goods, a subsequent 
declaration by the plaintiff in the original action, rati- 
fying and approving the taking, cannot, upon the dis- 
tinction above taken, alter the character of the original 
taking and make it a wrongful taking by the plaintiff 
in the original action.’’ The principles here enunciated 
are so clear and so well established that we shall, by 
way of illustration, make but a short reference to 
two recent cases in which they have been recog- 
nized. 

In Ancona v. Marks, 7 H. & N. 686, decided in the 
Court of Exchequer in 1862, W., the holder of certain 
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bills of exchange, acting without the authority or 
knowledge of the plaintiff, indorsed and delivered 
them to an attorney, saying, ‘‘I wish you to receive 
these bills for Ancona, and to bring an action upon 
them in his name.’’ After action brought, the plain- 
tiff assented to the act, and it was held a valid ratifi- 
cation. It is immaterial, therefore, whether the prin- 
cipal knows at the time his name is assumed that it is 
so assumed ; and it is equally immaterial whether the 
ratification is antecedent or subsequent to action 
brought. 

Watson v. Swann, 11 C. B., N. S., 756, a decision of 
the Court of Common Pleas in the same year, is 
another authority in support of the same principle. 
The plaintiff had given instructions to an insurance 
broker at Hull to effect an open policy for £5,000 against 
jettison only, “ subject to declaration thereafter.’’ The 
broker was unable to do so. He therefore declared a 
cargo shipped for Ostend on board one of the plaintiff ’s 
vessels on the back of a general policy which he had 
previously effected for himself, upon any kind of goods 
and merchandise, as interest might appear. This was 
initialed by the underwriters. A loss by jettison hap- 
pened, and it was held, on the ground that the con- 
tract had been made neitber by the plaintiff nor by 
an agent professing to act for him, that the plaintiff 
could not maintain an action against the underwriters 
upon the policy. The obvious consequence if the plain- 
tiff had succeeded would be to give a man aright to 
sue upon a contract which was not made by him or 
on his behalf. 

With respect to the conduct of the agent in obtain- 
ing a ratification, we must refer the reader to what 
will be said in regard to the knowledge of the plaintiff 
(infra). 

With respect to the individual who undertakes to 
* ratify the act of another, it is well established that 
there can be no ratification except by a person ascer- 
tained at the time of the act done, that is, by a person 
who was, at the time of the act done, in existence 
either actually or in contemplation of law. Kilner v. 
Bunter, L. Rep., 2 C. P. 174, decided in 1866, is one of 
the most recent authorities upon the subject. The 
plaintiff, a wine merchant and owner of an assembly 
room, sold to certain of the directors of a projected 
hotel company, and the directors agreed to purchase. 
on behalf of the company, the extra stock on the plain- 
tiff's premises. The stock was accordingly received 
by the company, and consumed in the business of the 
hotel. A few days after the purchase, the directors 
met and passed a resolution that the arrangement en- 
tered into by the defendants on behalf of the company, 
for the purchase of stock was thereby ratified. There 
was also a subsequent ratitication by the company, 
The articles of association were not duly stamped, nor 
had the company obtained a certificate of incorpora- 
tion when the above agreement was entered into be- 
tween the plaintiff and defendants. At the trial a 
verdict was entered for the plaintiff, subject to leave 
reserved to the defendants to move to enter a nonsuit, 
and for a new trial on the ground of misdirection on 
the part of the learned judge “in not allowing wit- 
nesses to be called to contradict the plaintiff as to the 
defendants’ personal liability.’’ The court refused to 
grantarule. The reasoning in the judgment of Chief 
Justice Erle is a clear and able exposition of the law. 
Having pointed out that if the company had been in 
existence at the time the contract was entered into, 
there would be no doubt that the defendants would 





have signed as agents, his lordship proceeds to consider 
the effect of the subsequent incorporation of the com- 
pany and its recognition of the defendants’ acts. “As 
there was no company in existence at the time of the 
agreement being made the agreement would be wholly 
inoperative unless it were held to be binding on the 
defendants personally. The cases referred to in the 
course of the argument fully bear out the proposition 
that where a contract is signed by one who professes to 
be signing ‘as agent,’ but who has no principal exist- 
ing at the time, and the contract would be altogether 
inoperative unless binding upon the person who signed 
it, he is bound thereby; and a stranger cannot by a 
subsequent ratification relieve him from that responsi- 
bility.” The reason of the rule cannct be better ex- 
pressed than in the words of the same learned judge. 
*“ When afterward the company came into existence it 
was a totally new creature, having rights and obliga- 
tions from that time, but no rights or obligations by 
reason of any thing which might have been done be- 
fore. It was once, indeed, thought that an inchoate 
liability might be incurred on behalf of a proposed 
company, which would become binding on it when 
subsequently formed; but that no‘tion was manifestly 
contrary to the priuciples upon which the law of con- 
tract is founded. There must be two parties to a con- 
tract; aud the rights and obligations which it creates 
cannot be transferred by one of them toa third per- 
son who was not in a condition to be bound by it at 
the time it was made.”’ That no contract is valid un- 
less there are parties existing at the time who are capa- 
ble of contracting, is an elementary principle of the 
law of contracts. See Gunn v. London and Lancashire 
Fire Insurance Company, 12 C. B., N. S., 694. To this 
principle the rule which makes the validity of a ratifi- 
cation depend upon the existence of the person who 
ratifies, appears manifestly to be a corollary. 

The decisions of all the superior courts are consistent 
in observing the rule. See Cullen v. Duke of Queens- 
bury, 1 Bro. C. C. 101, 396; Payne v. New South Wales 
Coal, etc., Company, 10 Ex. 283; Higgins v. Senior, 8 
M. & W. 834.—Law Times. 


—_——___—___—. 


LIABILITY OF PARENTS TO SUPPORT 
CHILDREN. 


HE following is Mr. Wait’s note to the text on the 
duties of parents to children, in his edition of 
Broom & Hadley’s Commentaries, just published : 
The law recognizes and enforces the duty of a father 
to provide for his legitimate children. There has been 
much discussion in relation to the question whether 
the father’s liability rests on a moral obligation and 
a corresponding legal liability, or whether it is founded 
upon an agency, express or implied. But, however 
that question may be settled, the courts have usually 
found some principle of law upon which to fix a father’s 
liability in a proper case. There are some general 
rules which influence or govern the decisions of the 
courts, as, that goods which are not necessaries, if sup- 
plied to an infant, cannot be charged to, or payment 
for enforced against the father, unless his authority is 
proved; that where the articles are necessaries the 
father’s authority will be presumed, unless he sup- 
plies them himself, or was ready to do sv; that where 
an infant lives with the father, or under his control, 
his judgment as to what are necessaries will be so far 
respected that he will be held liable only for things 
furnished to the infant to relieve him from absolute 
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want. But where the infant does not live with the 
father, but has voluntarily left him, the authority of 
the father must be strictly proved, unless, perhaps, in 
cases of absolute necessity ; and that where the infant 
has been deserted by the father, or driven away 
from him, either by command or by cruel treatment, 
then the infant carries with him the credit and au- 
thority of the father for necessaries. See 1 Pars. on 
Cont. 305. 

Where a divorce has been granted, and the cus- 
tody of the infant children is given to a third person, 
and the father agrees that certain property shall be con- 
veyed to the children, which is done, but he refuses 
to give up the possession of the property, or to use 
the profits for their support, the fact that the children 
are in the custody of such third person will not affect 
the father’s liability to support the children to the ex- 
tent of such property. McCarthy v. Hinman, 35 Conn. 
538. The father’s liability to support his infant 
children, who are unable to support themselves, and 
are members of his family, rests upon principles analo- 
gous to those of the liability to support a wife. Crom- 
well v. Benjamin, 41 Barb. 558. <A father is bound to 
support his legitimate minor children, so long as he 
has credit or property to do so without disposing of 
articles which must be immediately replaced to enable 
himself and family to live together. Litchfield v. Lon- 
donderry, 39 N. H. 247. But where an infant is resid- 
ing at the house of another person, with the parents’ 
consent, and is there taken with the small-pox, and is 
taken by the health officer to a pest-house, and de- 
tained there as a patient, the town cannot maintain an 
action against the father for the infant’s support while 
so detained. Town of Farmington v. Jones, 36 N. H. 
271. Where infants are taken from the custody of a 
father, by a court of chancery, and they have no prop- 
erty of their own, the father is bound to support 
them, and the amount to be paid will be determined 
by the ability of the father, which may be determined 
by a referee, or by the court. Cowls v. Cowls, 3 Gilm. 
435. 

But a husband is not bound to support the bastard 
children of his wife which were born before the mar- 
riage. Minden v. Cox, 7 Johus. 235. Nor is he bound 
to support the illegitimate offspring of his children. 
Hillsboro v. Deering, 4 N. H. 86. Nor is a father 
bound to support his adult widowed daughter or her 
infant offspring. Haynes’ Adm’r v. Waggoner, 25 Md. 
174. 

Although a father is ordinarily bound to maintain 
his infant children, at his own expense, yet there are 

cases in which the court will order their support out 
of property belonging to such children. A father 
whose poverty and bodily infirmities have rendered 
him unable to support his infant daughter, has a right 
to apply to a court of equity to have an allowance de- 
creed to be paid by a truetee out of the infant’s estate 
for her support. Watts v. Steele, 19 Ala. 691; Godard 
v. Wagner, 2 Strobh. 1; Dawes v. Howard, 4 Mass. 97, 
99. See Carter v. Rolland, 11 Humph. (Tenn.) 333; 
M*ttter of Kane, 2 Barb. 375. So a mother is entitled 
to.an allowance for the maintenance of her children 
out of the income of their property, especially where 
her own fortune is inadequate. Osborne v. Van Horne, 
2 Fla. 360; Whipple v. Dow, 2 Mass. 415; Dawes v. 
Howard, 4 id. 97, 99; Matter of Ryder, 11 Paige, 185. 

Where the articles furnished to an infant are not nee- 
essaries, the father will not be liable for them, uuless it 
is shown that they were procured by his authority. It 





will not be presumed, in the absence of evidence to 
the contrary, that kid gloves, cologne, fiddle-strings, 
bridles and spurs, walking-canes, powder-flasks, and 
caps, a silk-cravat, and a silk and linen coat, are such 
articles as will bind a parent upon any implied or ex- 
press contract to pay for as necessaries furnished to his 
minor children. Lefils v. Sugg, 15 Ark. 137. Nor is a 
father bound to pay for kid gloves or gold pencils, even 
though proper for his station in life, unless it appears 
that the child was then destitute of such necessaries. 
Brown v. Deloach, 28 Ga. 486. 

The liability of a father to pay for articles purchased 
by his infant child is most frequently placed upon the 
ground of an express or an implied agency. If an in- 
fant child purchases articles upon the father’s credit, 
and he subsequently pays the bill without objection, 
he will be liable for a bill of similar things purchased 
of the same person. A father who authorizes a mer- 
chant or his clerks to let his minor daughter have such 
articles as she may want from the store, thereby makes 
her his agent to contract, and he will be bound by her 
acts, although she purchases things not necessary for 
hercomfort. Harper v. Lemon, 38 Ga. 227. Soa father 
who permits an infant son to purchase goods on credit, 
and then pays the bills without objection, will give an 
implied authority to sell to the infant other goods of 
like kind and amount. Wilkes v. McClung, 32 Ga. 507; 
Plotts v. Rosebury, 4 Dutch. (N. J.) 146; Henry v. Betts, 
1 Hilt. (N. Y. C. P.) 156; McKenzie v. Stevens, 19 Ala. 
691. 

The misconduct of the wife does not affect the lia- 
bility of the father to support his child, and if he per- 
mits the child to live with her, he will constitute her 
his agent to contract for the child’s necessaries, and 
will be liable to those who furnish them upon his 
credit. Gill v. Read, R. I. 343. 

That a stranger cannot volunteer to furnish an in- * 
fant with necessaries, and then enforce the payment 
for them against the father, who did not give any au- 
thority, express or implied, for such act, is maintained 
by several cases. Raymond v. Loyl, 10 Barb. 483; 
Hunt v. Thompson, 3 Scam. 180; Owen v. White, 5 Port. 
(Ala.) 435; Varney v. Young, 11 Vt. 258; Gordon v. 
Potter, 17 id. 350. 

But other cases are quite as positive that a father 
who drives his infant child from home, or who refuses 
or neglects to furnish it with the necessaries of life, 
thereby omits to discharge a legal and moral duty, 
which another person may so far perform as to fur- 
nish such necessaries to the infant, and compel the 
father to pay for them. Stanton v. Wilson, 3 Day 
(Conn.), 37; Van Valkinburgh v. Watson, 13 Johns. 
480; Tomkins v. Tomkins, 3 Stockt. (N. J.) 512; Poock 
v. Miller, 1 Hilt. (N. Y. C. P.) 108; Townsend v. Burn- 
ham, 33 N. H. 270; Owen v. White, 5 Port. (Ala.) 435; 
Pidgin v. Crane, 8 N. H. 350. See also Johson v. Gib- 
son, 4 E. D. Smith (N. Y. C. P.), 231. But in such 
cases the party furnishing the articles must show 
that they are necessaries, and that the father neg- 
lected or refused to furnish them, or there can be no 
recovery against him. Ib. 

No promise to pay for necessaries will be implied 
where an infant has left his home against the parent’s 
wishes, or to avoid proper parental restraint. Ray- 
mond v. Loyl, 10 Barb. 483: Weeks v. Merrow, 40 Me. 
151. And where the infant leaves against the wishes, 
but with the consent of the father, under circum- 
stances that show that the infant is his own master, 
the father will not be liable for necessaries furnished 
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to such minor. Johnson v. Gibson, 4 E. D. Smith (N. 
Y. C. P.), 231. 

Where husband and wife are divorced for the acts of 
the husband, and the court awards the custody of the 
children tu the mother, she may provide for them as a 
part of her family, and he will be liable for the ex- 
penses thus incurred. Stanton v. Willson, 3 Day, 37; 
Plaster v. Plaster, 47 Ill. 290; Bazeley v. Forder, L. R., 
8 Q. B. 559. But see Finch v. Finch, 22 Conn. 411. 
Payment of an infant’s bills, made after notice to the 
dealer not to trust him, and when, at the time of pay- 
ment, the father gives a new notice not to trust the 
infant, will not bind the father to pay debts afterward 
contracted by the son. Wilkes v. McClung, 29 Ga. 371. 
Where one trades with an infant, and gives credit to 
him alone, with a knowledge of all the facts in the 
case, he cannot sustain an action against the father 
for the necessaries so delivered. Gordon v. Potter, 17 
Vt. 348. 

The legal liability of the parent ceases when the in- 
fant arrives at fullage. Mills v. Wyman, 3 Pick. 207; 
Wood v. Gills, Coxe, 449. 


—_—_>—_—__—. 


DISBARRING ATTORNEYS. 


HE Supreme Court of Maine has recently had occa~ 

sion to perform the unpleasant duty of disbarring 
an attorney, and in doing so, delivered an opinion of 
considerable interest, as bearing on the duties and 
obligations of attorneys. We give below all of it, ex- 
cept the discussion of the facts of the case. 

This is a complaint for the removal of the respond- 
ent from his office as attorney and ccunselor at law. 
The complaint, which is in the form of a motion, 
signed by A. Sanborn, Esq., of aad for the Penobscot 
bar, prays for a rule upon the respondent to show cause 
why he should not be removed from the office of an 
attorney and counselor at law of this court, upon and 
for the following charges, to wit: That he does not 
possess a good moral character, in that at the Febru- 
ary term of said court, A. D. 1860, he was convicted of 
the crime of forgery, and, at the next August term of 
said court, he was sentenced to confinement to hard 
labor in the State prison for the term of two years; 
and in this, that he has been guilty of repeated dis- 
honest, if not criminal, acts, and in one, if not more, of 
obtaining money under false pretenses; and of unpro- 
fessional practice in this, that he has wittingly pro- 
moted and sued false and groundless suits, and other- 
wise violated his oath and the duties of his said office. 

An attorney at law is an officer of the court, as 
appears from the terms of his oath of office, to wit: 
* You will conduct yourself in the office of an attorney 
within the courts, according to the best of your 
knowledge and discretion and with all good fidelity, 
as well to the courts as yourclients.’”’ The order of his 
admission to the bar is the judgment of the court that 
he possesses the requisite legal qualifications and good 
moral character to entitle him to practice the profes- 
sion of an attorney at law. From the moment of his 
entrance upon the duties of his office he becomes re- 
sponsible to the court for his official misconduct. The 
tenure of his office is during good behavior, and he 
can only be deprived of it for misconduct ascertained 
and determined by the court, after opportunity to be 
heard has been afforded. In the absence of specific 
provision to the contrary, the power of removal is 
commensurate with the power of appointment. Ex 





parte Garland, 4 Wall. 378; Case of Austin et als., 5 
Rawle, 203. 

When we consider the duties and powers devolved 
upon an attorney at law in virtue of his office, and the 
temptations to abuse his professional franchise, the 
importance and necessity of the power of the court, 
to remove him from the bar, can scarcely be over- 
stated. An attorney at law in general may waive 
objections to evidence, make admissions in pleading 
or by parol, enter nonsuits and defaults and make any 
udmission of facts and any disposition of suits that 
his clients could make. Upon his advice and consent 
in the management of causes, the protection of the 
property, reputation and even the life of his clients, in 
a great degree, is not unfrequently made to depend. 

In order to fit him for this trust, the possession of 
a character, fortified by high moral principle, is in- 
dispensable. The statute makes ‘‘a good moral char- 
acter’’ a condition precedent to his admission to the 
bar. By his admission, the court hold him out to the 
public as worthy of public confidence and patronage. 
Upon this indorsement by the court, the public have a 
right to rely and to presume that his moral character 
continues to stand approved by the court. If ‘ta good 
moral character”’ is indispensable to entitle one to 
admission to the bar, it is obvious that the necessity 
for its coutinuance becomes enhanced by the conflicts, 
excitements and temptations to which the practitioner 
is daily liable. For his official misconduct there is no 
power of removal but in the court. This power, there- 
fore, is at once necessary to protect the court, preserve 
the purity of the administration of justice, and maintain 
the integrity of the bar. The power of removal, says 
Chief Justice Bigelow, in Randall's Case, post, ‘* was 
given, not as a mode of inflicting a punishment for an 
offense, but in order to enable the courts to prevent 
the scandal and reproach which would be occasioned 
to the administration of the law, by the continuance 
in office of those who had violated their oaths or 
abused their trust, and to take away from such per- 
sons the power and opportunity of injuring others by 
further acts of misconduct and malpractice.” 

The power of removal, however, is a judicial power 
to be exercised by a sound, judicial discretion and in 
accordance with well-established principles of law, 
where the evidence is of a conclusive character. But 
while its use calls for judicial discretion, it also involves 
judicial firmness. 

The proceedings for the removal of an attorney ut 
law do not partake of the nature of criminal procedure 
in which a party has a right to insist upon a full, 
formal and technical description of the matter with 
which he is charged. They are usually commenced 
by motion to the court, setting forth the misconduct 
of the attorney, in terms that may be readily compre- 
hended by him, and praying for a rule on him to show 
cause why he should not be removed from the bar, 
for the causes assigned. This course was pursued in 
the case at bar. The motion contains the general 
charge that ‘‘the respondent does not possess a good 
moral character,’’ and then states, in general terms, 
the acts by which he has forfeited his claim to such 
character. We think the motion is sufficiently specific 
to advise the respondent of the charges he is required 
to meet, and, if sustained by the evidence, affords 
sufficient ground for his removal from his office as 
attorney at law. Randall, pet’r for mandamus, 11 
Allen, 479. 

Thg causes for whicb an attorney at law may be re- 
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moved from the bar, from the nature of the case, are 
divers and numerous. He may be removed for violat- 
ing his official oath; for conviction of perjury or other 
felony; for attempting to get an opposing attorney 
drunk in order to obtain advantage of him in the trial 
of a cause; for obtaining money of his client by false 
pretenses; for advocating the admission in evidence 
of a forged copy of a letter, knowing it to be forged, 
when offered by his associate counsel; for ceasing to 
possess ‘‘a good moral character,’’ and for any ill 
practice attended with fraud and corruption, and com- 
mitted against the principles of justice and common 
honesty. Ex parte Brownsholl, Cook, 829; Austin’s 
Case, ante; Dickens’ Case, 67 Penn. 169; People v. 
Ford, 54 Ill. 520; Rice v. Commonwealth, B. Monr. 
485; Mills’ Case, 1 Mann, 393; In re Perey, 36 N. Y. 
651; Bryant's Case, 24 N. H. 255; Burr's Case, 1 Wheel. 
Crim. L. 503; Leigh's Case, 1 Munn, 481. 

It isa mistaken view of this subject, as the forego- 
ing authorities show, to conclude that an attorney at 
law can only be disbarred for acts done “in his office 
as attorney’ or ‘“‘ within the courts,’”’ in the terms of 
his oath of office. On the contrary, an attorney may 
be guilty of disreputable practices and gross immo- 
ralities in his private capacity and without the pale of 
the courts, which render him unfit to associate with 
gentlemen, disqualify him for the faithful discharge 
of his professional duties in or out of court, and render 
him unworthy to minister in the forum of justice. 
Where such a case arises, from whatever acts or causes 
the cardinal condition of the attorney’s admission to 
the bar, the possession of *‘a good moral character ”’ is 
forfeited, and it will become the solemn duty of the 
court, upon a due presentment of the case, to revoke 
the authority it gave the offending member as a symbol 
of legal fitness and moral uprightness, lest it should be 
exercised for evil or tarnished with shame. 

In Leigh’s Case, ante, Judge Roane says: ‘‘ None are 
permitted to act as attorneys at law but those who are 
allowed by the judges to be skilled in law, and certi- 
fied by the court to be persons of honesty, probity 
and good demeanor. Having obtained the sanction of 
the court touching these two particulars, an attorney 
is licensed or allowed to practice, and the court have 
also a continuing control over him, with power to re- 
voke his license for unworthy practice or behavior.” 

In Percy's Case, ante, the court says: ‘It is insisted 
by the appellant that the misconduct justifying the 
removal is some deceit, malpractice or misdemeanor, 
practiced or committed in the exercise of the profes- 
sion only, and that general bad character or miscon- 
duct will not sustain the proceeding. I cannot concur 
in this position. It has been seen that the right of 
admission to practice is made by the statute to depend 
upon the possession of a good moral character, joined 
with the requisite learning and ability. 

“Tt is equally important that this character be pos- 
sessed after admission, while in the practice of the 
profession, as that it should exist at the time. It 
would be an anomaly in the law to make the good 
moral character a prerequisite to admission to an 
office of life tenure, while uo provision is made in case 
such character is wholly lost.’ 

In Mills’ Case, ante, the court held that a bad moral 
character is good cause for disbarring an attorney. 
In that case, Whipple, C. J., remarked as follows: 
“Should this court, after being officially advised that 
one of its officers has forfeited the good name he pos- 
sessed when permitted to assume the duties of his 





office, still hold him out to the world as worthy of 
confidence, they would, in my opinion, fail in the per- 
formance of a duty cast upon them by the law. It is 
a duty they owe to themselves, to the bar and the 
public, to see that a power, which may be wielded for 
good or for evil, is not intrusted to incompetent or 
dishonest hands. The extreme judgment of expulsion 
is not intended as a punishment inflicted upon the in- 
dividual, but as a measure necessary to the protection 
of the public, who have a right to demand of us that 
no person shall be permitted to aid in the administra- 
tion of justice whose character is tainted with corrup- 
tion.” 
——_ > 


RECENT AMERICAN DECISIONS.* 


SUPREME COURT OF WISCONSIN. 
NEGOTIABLE INSTRUMENTS. 


1. A valid delivery is necessary to give legal existence 
to a deed or note; and this applies to negotiable instru- 
ments as well as to any other. Chipman v. Tucker. 

2. Where, therefore, a negotiable note, and a mort- 
gage securing it, were placed in the hands of a mere 
custodian, who had at the time the character of an in- 
different person between the parties, with an express 
understanding that the instruments were not to be 
delivered to the payee of the note except upon the 
happening of a certain event, which never occurred, 
and the custodian, without any authority whatever, 
turned over the instruments to the payee, and suit 
was brought on them by one who had the rights of a 
purchaser in good faith, for value, before maturity, no 
facts appearing to charge the defendant with negli- 
gence in allowing the instruments to be put into circu- 
lation, held, that they are void. Ib. 

SLANDER. 

1. Words are actionable which directly tend to the 
prejudice of any one in his office, profession or busi- 
ness. Gottbehnet v. Hubacheck. 

2. Under this rule words are actionable which charge 
the chief engineer of a fire department with being 
drunk at a fire which it was his duty to extinguish. Ib. 

8. In slander or libel, where the words charged are 
actionable per se, it is the duty of the court to so in- 
struct the jury. Ib. 

WATER-COURSE. 

1. A ‘“* water-course”’ is a stream of water, usually 
flowing in a certain direction, in a regular channel, 
with bed and banks; though it is not necessary that 
the water should flow continually, but the channel may 
be sometimes dry. Eulrich v. Richter. 

2. The term ‘“ water-course”’’ does not include occa- 
sional bodies of surface water descending from the 
hills at certain seasons, down the hollows and ravines, 
without any definite channel, during times of rains or 
the melting of snow and ice. Ib. 

3. In the case of such mere surface water, not con- 
stituting a water-course, the owner of lower land has a 
right to obstruct its natural flow over his land by pre- 
venting it from coming within his boundaries. Ib. 

4. The question in this case being whether water 
whose flow was obstructed by defendant (as owner of 
the lower land) was a ‘‘ water-course.”’ Held, that upon 
the evidence this was a question of fact for the jury, 
and it was error to instruct them as matter of law that 
the stream was a water-course. Ib. 





* From O. M. Conover, Esq., State Reporter. 
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OBITUARY. 


Sir GeorGe HONYMAN. 


IR GEORGE HONYMAN, late a judge of the 

English Court of Common Pleas, died at Tunbridge 
Wells, on September 16. He was born in the year 
1819, and was the eldest son of Colonel Sir Ord J. 
Honyman, of Armadale, Sutherlandshire. He was 
called to the bar at the Middle Temple, in June, 1849, 
and was a member of the Home Circuit. In 1866 he 
was made a queen’s counsel, and in January, 1873, he 
was appointed a judge of the court of Common Pleas; 
but this office he was compelled to resign from ill- 
health in the early part of the present year. At the 
bar, especially before he was made queen’s counsel, he 
had a large commercial practice, and was well known 
as among the foremost of the counsel retained by the 
chief London firms. But almost immediately after 
his promotion premonitory signs of the malady, to 
which he has succumbed, betrayed themselves, a dete- 
rioration in his intellectual force and in his power of 
self-control becoming apparent to those who had the 
opportunity of observing him. Had health and strength 
been continued to him, we can hardly doubt that his 
career on the bench wo'd have corresponded to the 
expectations of those who appreciated his talents at 
the bar. 

— + 


COURT OF APPEALS DECISIONS. 


i following decisions were handed down in the 
New York Court of Appeals on Friday, October 
8, 1875: 

Motion to dismiss appeal granted, with costs of ap- 
peal to time of making motion— Ryan v Waule.— 
Motion of plaintiff to open default granted, and motion 
of defendant to open default and reinstate appeal de- 
nied, without costs on either motion — Crouse v. Mar- 
shall.— Judgment affirmed with costs—Smith v. 
New York and Oswego Midland Railroad Co.; Ros: v. 
Terry; Miles v. Brown; The Chapman Slate Cov. v. Sut- 
cliffe.—— Order granting new trial affirmed, and judg- 
ment absolute for defendant on stipulation, with costs— 
Jones v. Walker.— Judgment reversed and new trial 
granted, costs to abide the event — The Whitney Arms 
Co. v. Barlard.—— No. 147. The Union National Bank 
vw. Kupper. Argument resumed and concluded.— 
No. 145. Edward Strong, applt. v. James E. Lyon, respt. 
Argued by Thomas Allison of counsel for applt. and 
by Hiram A. Johnson for respt.—— No. 158. Maria S. 
Swift, respt. v. The Mass. Mut. Life Ins. Co., applt. 
Submitted by respondent. Argued by George Bliss 
for applt. No. 159. Stephen C. Lusk, respt. v. John 
C. Campbell and another, applts. Submitted.— 
Proclamation made and Court took a recess to Tues- 
day, November 9, 1875. 


_ 
NOTES. 

R. SPEAR’S excellent articles on Legal Tenders are 

shortly to be published in pamphlet form.— The 
Weekly Notes of Cases (Kay & Brother, Philadelphia,, 
commenced its second volume with the number of 
October 7. It has been conducted during the year 
past with marked ability, and deserves a large pat- 
ronage.—— Robert J. McKinney, for many years one 
of the judges of the Supreme Court of Tennessee, died 
on Monday.— The judges of the Supreme Court of 
Canada, as announced in The Official Gazette, are: 








Chief Justice, W. B. Richards; Puisne Judges, 8S. H. 
Strong, of Outario; J. T. Taschereau, of Quebec: T. 
Fourrier, of Quebec; W. A. Henry, of Nova Scotia; 
and Wm. J. Ritchie, of New Brunswick. Robert 
Cassels, of Ottawa, has been appointed register of the 
court.— Senator Edmunds, of Vermont, has been 
tendered the position of United States circuit judge, 
made vacant by the death of Judge Woodruff. 

The thriftlessness of professional men is proverbial, 
and notwithstanding the popular notion that lawyers 
are an overpaid and greedy set of fellows and of the fact 
that they are, as aclass,fairly paid,they seldom accumu- 
late a competence from professional fees. ‘This is not 
because they labor for fame rather than “ pelf,’’ but 
because they are careless of their own pecuniary in- 
terests. The London Spectator gives the following 
reason for this carelessness, and we do not doubt that 
it is the true reason: ‘“* No doubt one of the great rea- 
sous why professional men are, on the whole, so thrift- 
less in proportion to their gains is this: that the 
occupation which absorbs their energies is not one, 
the gains of which can be extended by the help of 
judicious saving and investment. A man cannot be 
successfal in commerce, nor, indeed, very successful 
even as a skilled laborer, without a strong motive for 
saving in order to secure more success, either of the 
same sort or at least of a closely analogous sort. But 
a professional man who is very successful rarely has 
a strictly professional motive for saving. The more 
his heart is absorbed in his work, the less he thinks of 
providing for himself in directions which are in no 
way bound up with his work.”’ 

The following Order was made by the Court of Ap- 
peals on the 7th inst.: ‘* Ordered, That the Clerk 
make a new calendar for the 9th day of November 
next, to which day this Court will take a recess by ad- 
journment on the 8th instant, and that he place on 
such calendar all causes on the present calendar which 
shall not have been heard or otherwise disposed of ; also, 
all such pending appeals as shall be regularly noticed 
for argument, and in which proof of notice of argu- 
ment shall be filed with the Clerk on or before the 25th 
day of October instant.’ 

The fvllowing anecdote of Mr. Webster is told bya 
correspondent of the Cleveland Herald, as an illustra- 
tion of the uncertainty of worldly fame, and the folly 
of making it the controlling object of life: ‘A few 
years since, but before the great Northern Railroad 
passed through his farm, he was on his way to the old 
homestead. He took the stage at Concord, N. H., and 
had for acompanion a very old man. After some con- 
versation he ascertained that the old man was from 
the neighboring town of Salisbury, and asked him if 
he ever knew Captain Webster. ‘Surely I did,’ said 
the old man; ‘and the captain was a brave and good 
man, sir; and nobly did he fight for us, with General 
Stark, at Bennington.’ ‘ Did he leave any children? 
said Mr. Webster. ‘Oh, yes; there was Ezekiel, and, 
I think, Daniel.’ ‘And what has become of them,’ 
asked Mr. Webster. ‘Why, Ezekiel—and he was a 
powerful man, sir—I have heard him plead in court 
often; yes, sir, he was a powerful man, and fell dead 
while pleading at Coucord.’ ‘ Well,’ said Mr. Web- 
ster, ‘and what has become of Daniel?’ ‘ Daniel, 
Daniel,’ replied the old man, thoughtfully: why Dan- 
iel, I believe, is a lawyer about Boston somewhere.’ ” 
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CURRENT TOPICS. 

HE Second Judicial District Republican Conven- 
tion was held on Wednesday, and after a consulta- 
tion with the bolting Democrats and the bolting 
Liberals (for it seems a goodly portion of the dele- 
gates to the Liberal convention refused to support 
Judge Tappen), nominated Mr. Jackson O. Dyke- 
man, of Westchester county. Mr. Dykeman is a 
Democrat, and was one of the two (Mr. Charles H. 
Winfield being the other) suggested by the Demo- 
cratic and Liberal committees; beside this, he is 
said to be a capable lawyer and an honest man — 
points that ought to tell very largely in his favor in 
this contest. The Sun published the other day 
a very curious article about Judge Tappen, but 
whether it was intended as a bit of ‘‘satire in dis- 
guise” or as a bona side puff we are quite unable to 
determine. It certainly praises him, but in these 
terms: ‘‘ We have felt constrained to regard him as 
a just judge. He is courteous in his manners, and 
is possessed of humane feelings and a kindly na- 
ture.” We wonder the Sun did not add to the 
list his accomplishments as a singer of ‘‘ sentimental 
songs,” and as a speech-maker at judicial conven- 
tions. The same paper further remarks: ‘‘ When 
we look over the entire field and consider the whole 
matter we deliberately come to the conclusion that 
the best thing to dois to re-elect Judge Tappen. 
He has the great advantage of experience. It 
seems to us wise to preserve intact so long as possi- 
ble such an excellent court as that of the Second 
Department. If any lawyer wishes to know how 
to value it let him contrast it with such a narrow- 
minded, blatant, tyrannical, superficial, blundering 
blatherskite as our — we wish we didn’t own him — 
Noah Davis.” Judge Tappen’s friends ought to 
know that his cause will not be helped on by such 
intemperate and indecent language. Certain it is 
that so far as he is concerned the contrast suggested 

would not be to his credit. 


Some one—meaning, of course, a competent 
person—could do a real service to his fellow- 
men, by preparing a manual relating to the powers 
and duties of policemen and officers of the peace, 
that should be simple, intelligible and accurate. 
A like manual for police justices would be equally 
desirable, were those individuals wont to follow any 
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known or recognized rules of law or practice. 
Police officials have it in their power to inflict an 
incalculable amount of damage on innocent persons. 
In the case of some offenses, the mere preferring of 
the charge, even if it be instantly disproved, may 
inflict an irreparable injury. With the very limited 
knowledge of penal and criminal law possessed by 
even the better class of police officials, serious mis- 
takes are almost inevitable. The most that can be 
done is to endeavor to limit the mischief and to resort 
to real securities rather than to the fancied immunities 
supposed to be provided by representative institu- 
tions. Among these securities, Prof. Sheldon Amos 
suggests the following: (1) The creation of no 
crimes in which the criminal act is not capable of 
being described with the highest degree of cer- 
tainty; (2) the refusal to any class of police officials, 
however presumably respectable, of any general con- 
trol having relation to moral character, of any order 
of persons, other than (perhaps) convicted criminals 
still undergoing a reformatory discipline; (3) insist- 
ance on the necessity of procuring a warrant from a 
magistrate for the committal of a prisoner in all 
cases, either before or immediately after his appre- 
hension; (4) prompt magisterial examination of all 
prisoners in custody; (5) ample provision for render- 
ing the police legally responsible for malicious, cor- 
rupt, or grossly careless arrests and prosecutions. 


A very extraordinary occurrence happened in the 
Supreme Court chambers, New York, before Mr. 
Justice Lawrence, on Friday of last week. Itseems 
a receiver had been appointed in the case of Heath- 
erton v. Hastings, and an appeal taken from the order 


to the General Term. Mr. Courtney, formerly 
United States District Attorney, was attorney for 
Heatherton, and Mr. Ira Shafer for Hastings. On 
Friday Mr. Courtney made a motion before Judge 
Lawrence that an allowance be made for counsel fees 
for himself and for Mr. Shafer. Mr. Shafer opposed 
the motion, saying that in 1868 Mr. Justice Barnard 
made him an allowance, and that, after Judge Bar- 
nard’s impeachment, an action was brought against 
him, charging him with fraud in receiving the 
allowance. A motion was subsequently made before 
Judge Fancher to compel an accounting, which was 
denied. On appeal, the General Term reversed the 
order, and, in the opinion, severely criticised Mr. 
Shafer. Mr. Shafer continued: ‘‘ Your honor occu- 
pies a proud and distinguished position upon the 
bench, but it may be fashionable ten years hence to 
run you down. In the event of this money being 
paid me, judging from the past, if you should be 
run down, an action may be brought against me 
charging fraud, and another opportunity may be 
given Justice Davis, whom I regard as a perfectly 
infamous judge, and his associate, Justice Daniels, 
whom I regard as a mere spaniel in the hands of 
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Justice Davis, again to criticise me. I refuse to run 
this risk; I refuse to take a cent myself, and I deny 
your honor’s jurisdiction to award either of us any 
thing at this stage.” We are surprised that Judge 
Lawrence did not at least reprimand the counsel for 
his remarks; for no matter what opinions may be 
enterta'ned of either Judge Davis or of Judge 
Daniels, such an assault upon them ought not to 
be tolerated in the very court of which they are 
members. Judge Lawrence has, however, reported 
the language to the General Term, so that Judge 
Davis has before him this time a genuine ‘‘con- 
tempt case.” 


The last number of the American Law Review 
contains a conveyancer’s romance, entitled ‘‘ The 
History of a Title,” which ought to be carefully stud- 
ied by those lawyers who are known as ‘‘ convey- 
ancers,” and more especially by lawyers who are 
not known as “conveyancers,” but who “step over” 
to the County Clerk’s Office ‘‘ to see that the title is 
all right.” Wecan do the story but scant justice 
in this brief space, but here is its outline: Thomas 


Ingalls, dying in 1830, devised the locus in quo, 
situate in Boston, to his wife for life, then over in 
fee to his only child, William Ingalls, to whom also 
he gave the large residue of his property, after di- 
recting his executors to pay $25,000, each, to two 


nephews. The testator dying, his personal estate 
proved to be barely sufficient to pay his debts. In 
1845, the widow dying, the son entered into posses- 
sion of the estate and enjoyed it for fifteen years, 
when, in 1860, the two cousins claimed that the real 
estate should be applied to the payment of their 
legacies. As there was no limitation of actions for 
legacies (Kent v. Dunham, 106 Mass. 586), the claim, 
though made thirty years after the testator’s death, 
was not barred; and as the will gave the son what he 
would have taken by inheritance, the law regarded 
the devise to him as void, and the estate being there- 
fore an undevised residue, was assets to be applied to 
the payment of legacies. H/lis v. Page, 7 Cush. 161. 
The estate was therefore sold, and the cousins be- 
came the purchasers. Soon after they were startled 
by a summons ‘‘to answer unto John Rogers in a 
writ of entry,” and these were the facts: In 1750, 
John Buttolph, the then owner, devised an estate 
tail in the property to his brother Thomas, who 
died in 1775, leaving an only daughter, the wife of 
Timothy Rogers. She died in 1790, leaving two 
sons and a daughter, having devised the estate to 
her daughter, who, in 1800, conveyed to Thomas 
Peter, the oldest son of Mrs. Rogers, was 
John 


Ingalls. 
a non compos; he died in 1854, without issue. 
Rogers, the demandant, was the oldest son of the 
second son of Mrs. Rogers. As in Massachusetts, 
an estate tail descends, according to the old English 
tule, to the oldest son, and to the daughter only in 





default of a son (Corbin v. Healy, 20 Pick. 514); and 
as an estate tail cannot be devised by a tenant in 
tail (Hall v. Priest, 6 Gray, 18), therefore the will 
of Mrs. Timothy Rogers was of no effect, and the 
estate in fact descended to her oldest son, Peter. 
He being a non compos, the statute of limitation did 
not begin to run against him. His heir in tail, the 
demandant, had, under the statute, ten years after 
his uncle’s death within which to bring his action 
(Mass. Gen. Stat., ch. 154, § 5), and John Rogers re- 
covered judgment. 


And now some enterprising young limb of 
the law discovered that the estate was conveyed 
to John Buttolph, in 1730, by Hosea Johnson, 
and that it was conveyed to the latter, in 1710, 
by Benjamin Parsons, whose deed, however, did 
not mention ‘heirs.’ Therefore, Johnson took 
only a life estate. Buffum v. Hutchinson, 1 Allen, 58. 
Johnson died in 1786. The sole party then entitled 
to the reversion as heir of Parsons was his grand- 
daughter just married. She died in 1861, but, 
having been under the legal disability of coverture 
all the time, the statute of limitation gave her heirs 
ten years after her death to bring their action. 
Those heirs, in 1869, recovered from Rogers the 
land which he had just recovered from “the cousins,” 
and they sold it to John Smith. The buildings on 
the land were destroyed during the great fire in 
Boston. Smith thereupon built an elegant block 
of buildings, covering the entire estate. And now 
it was discovered, that when the land was conveyed 
in 1660, it was upon the express condition that no 
building should ever be erected upon a portion 
thereof. Smith had broken this condition, and a 
forfeiture of the estate could be enforced if the true 
parties in interest could be found. Gray v. Blan- 
chard, 8 Pick. 284. Happily, it turned out that Mr. 
William Ingalls, who had years before lost the estate 
to satisfy his cousins’ legacies, was the party to 
enforce the forfeiture, and he ultimately ‘‘ came to 
his own again,” with a new block of buildings 
thereon. There is a moral to this story too obvious 
to be appended. 


Senator Edmonds having declined the United 
States Circuit Judgeship it has been tendered to 
Alexander 8. Johnson, late of the Court of Appeals. 
We doubt if a better man or a worthier successor of 
Judge Woodruff could have been selected. Judge 
Johnson has had, in the old Court of Appeals, in 
the Commission of Appeals, and recently in the 
present Court of Appeals, a long and valuable expe- 
rience, but beside and beyond that he is a man of 
unusual ability, and a lawyer of more than ordinary 
erudition. It was a loss to the State when he re- 
tired from the Bench, and it will be a subject for 
gratulation if he shall consent to return to judicial 
life. 
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NOTES OF CASES. 


N the Dayton Insurance Oo. v. Kelly, 24 Ohio St. 
845, the following interesting points of insurance 
law were decided: A condition in a contract for 
insurance requiring notice of prior insurance is 
waived by accepting the risk on an application 
wherein the question concerning prior insurance is 
not answered. Where notice of additional insur- 
ance is required to be given to the insurer, it may, 
before the receipt of the policy, be given to the 
agent of the insurer who effected the insurance, and 
with whom the policy is intrusted for delivery to 
the assured in fulfillment of the contract; and the 
indorsement of such additional insurance upon the 
policy by such agent must be regarded as the act of 
the principal, thereby assenting to the additional in- 
surance. 
effects a contract for intermediary insurance and for a 
policy, and delivers a certificate of the contract to the 


Where the agent of an insurance company 


applicant, under an agreement to give time for the 
payment of the premium, and the principal charges 
the agent with the amount of the premium, which 
is settled and paid after the loss, a condition that 
‘‘no insurance, original or continued, shall be con- 
sidered as binding until the actual payment of the 
premium” contained in the printed policies of the 
company, according to the terms of which the in- 
surance was effected, must be deemed to have been 
waived, although the agent had no express authority 


to give time for the payment. 


In Mitchell v. Lancashire & Yorkshire Railway Co., 
33 L. T. R. (N.S.) 161, the defendants carried goods 
consigned to plaintiffs to their nearest station, and 
requested immediately that the plaintiffs would 
remove them, giving notice that the goods were 
held by the company not as carriers, but as ware- 
housemen, at owner’s sole risk, and subject to the 
usual warehouse charges. Plaintiff acquiesced in 
these terms, and the goods, being left on the com- 
pany’s premises, were injured in consequence of the 
want of reasonable care on the part of their servants. 
Held, that the contract made by this notice did not 
exempt the defendants from their liability for this 
injury. Blackburn, J., in the course of his opinion, 
said: ‘*There are several cases in which the question 
has been very much discussed as to when a carrier's 
liability ceases as an insurer, and his liability is 
changed into that of warehousemen. Such, for 
instance, as that of Bourne v. Gatliffe, 4 Bing. (N. C.) 
314; in Ex. Ch., 3 M. & G. 643, and in H. of L., 11 
Cl. & F. 45; also Cairns v. Robins, 8 M. & W. 258. 
In the first a fire had taken place after the goods 
had been put from on board defendant’s ship on to 
a wharf, and the liability of the carrier was held 
still to continue. In the other, a similar case, there 
having been delay in the owner, the carrier was still 
held liable for the loss of the goods as bailee for 
reward. But I do not think there has been any case 





decided to this extent, that, because the owner of 
goods was idle, and blameable for leaving them in 
the carrier’s hands, therefore he as bailee held them 
under no responsibility whatever. I think, in this 
case, the railway company, in holding these goods, 
could have charged warehouse rent, and, that being 
so, I think there can be no doubt that prima facie 
there was a liability in them as bailees for reward. 
The liability of an ordinary bailee is to take ordinary 
and reasonable care. And if the defendants in this 
case are under that liability, there is ample evidence 
that they did not do that. There is ample evidence 
on which a jury might find that they did not use 
ordinary care.” 


In Hoffman v. Fisher, 2 Weekly Notes of Cases, 17, 
the Supreme Court of Pennsylvania held, that where 
a note payable April 25, 1860, contained the words, 
‘**T also disclaim all limitation of whatever kind,” 
and an action thereon was brought June 12, 1872, 
the agreement to waive extended the right of action 
for a second period of six years only, and, at the 
expiration of twelve years, the action was barred. 
On the other hand, in Cowart v. Perrine, 21 N. J. 
(Eq.) 101, the effect of an agreement not to take 
advantage of the statute was held by the court not 
to operate as a new promise (which would extend 
the limitation six years), but as a contract which 
should continue in force as long as the parties in- 
tended. However, in 42 N. Y.443, the Commission 
of Appeals held that a parol promise not to plead 
the statute was invalid, and the opinion was ex- 
pressed that a party cannot make a valid agreement 
in advance to waive the statute. 


In Burnley v. Stevenson, 24 Ohio St. 474, the Su- 
preme Court of Ohio decided the following point in 
the law of jurisdiction, which we give in the lan- 
guage of the syllabus prepared by the court: A 
court of equity in one State, having acquired juris- 
diction over the persons of the parties, may enforce 
a trust, or the specific performance of a contract, in 
relation to land situate in another State. Although 
the decree in such case, or the deed of a master 
executed in pursuance thereof, cannot quite operate 
to transfer the title to such lands, yet the decree is 
binding upon the consciences of the parties, and 
concludes them in respect to all matters and things 
properly adjudicated and determined by the court. 
When the decree in such case finds and deter- 
mines the equities of the parties in respect to such 
land, and directs a conveyance by the parties in 
accordance with their equities, such decree, although 
no conveyance has been executed, may be pleaded 
as a cause of action, or as a ground of defense in 
the courts of the State where the land is situated; 
and it is entitled, in the court where so pleaded, to 
the force and effect of record evidence of the 
equities therein determined, unless it be impeached 
for fraud. 
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TRIAL BY JURY. 


\ E are glad to give Mr. Hall an ample hearing in 
our columns on the subject of a reformation 

in the method of trial by jury. As we have said 
before, we sympathize with his project, in the main. 
ut we cannot agree with him in judging the system 

of trial by jury as better fitted to imperial than to 
democratic governments; ‘that it would have been 
better had the founders of our government renounced 
it altogether at the time of the adoption of our 
federal constitution;” ‘‘that intelligent elected 
judges are all the protection against governmental 
or aristocratic oppression which defendants in in- 
dictments or civil actions need;” that the jury sys- 
tem, as ordinarily administered, actually imperils, 
and frequently defeats, the administration of justice ; 
or that the jury is an “incubus.” In our judgment, 
the jury system is just as valuable and necessary 
now, and under our institutions, as it ever was any- 
where or at any time. The jury preserved the liber- 
ties of England at several critical periods; but that 
is no reason for abolishing it there. Its adoption 
into our own government has saved us from the 
dangers which it averted in England; but that is no 
evidence that it has outlived its usefulness here. 
Those dangers are ever liable to recur ander any 
We do not tear down a jail 
So we 


form of government. 
when it happens to be without an occupant. 
must not abolish the jury because it has done its 
work well. Let us now state a few explicit reasons 
why the system should be retained. 

First, because the substitution of a judge for the 
jury gives one man too much power. It tends 
toward that centralization of authority which it is the 
only object of republican institutions to avoid. To 
abolish the jury in a country governed by an arbitrary 
monarch would be perfectly consistent; to abolish it 
in a republic would be the height of inconsistency. A 
judge who should be sole arbiter of questions of fact 
would be the most autocratic man in the community, 
and would grow despotic by the very exercise of his 
power. The potency of mere wealth would sink 
into insignificance in comparison. What would be 
the influence of a man with fifty millions compared 
with that of a judge who determines the destination 
of that amount every year? Those who lament the 
sway of great capitalists would find in such a judge 
a still more potent element in affairs. 

Second, It imposes too much responsibility on a 
single man. Under the jury system this is divided 
and distributed. In the case of one man it would 
fall with crushing weight, would in many cases ob- 
struct and overawe his judgment, and subject him 
to criticism and abuse which it would be hard to 
bear. 

Third. Tt renders the tribunal of justice too easy 
of approach by influence and bribery. One of the 
greatest advantages of the jury system is that the 





tribunal is never long composed of the same indi- 
viduals, and it is uncertain, until the moment of 
trial comes, who the judges are to be. This pre- 
vents approach, importunity, social pressure, and 
bribery. It prevents the possibility of pre-occupying 
and prejudicing the mind of the tribunal. A tri- 
bunal of fact ought not always nor long to be the 
same in its individual constitution. There is noth- 
ing so obnoxious as professional jurors. 

Fourth. The abolition of the jury would necessa- 
rily greatly increase the number of the judges, 
This would be a misfortune. De Tocqueville re- 
marks: ‘* When judges are very numerous, many of 
them must necessarily be incapable; for a great 
magistrate is a man of no common powers. ” 
‘*For my part, I had rather submit the decision of 
a case to ignorant jurors directed by a skillful judge, 
than to judges a majority of whom are imperfectly 
acquainted with jurisprudence and with the laws.” 

Fifth. In passing upon questions of fact, the ad- 
vantage of twelve heads rather than one is enormous, 
The jury combines experience, sense, and modes of 
thought of various kinds and forms, and the discus- 
sions of the twelve bring out every possible fact and 
phase. The experience of one man is limited, his 
processes of thought are peculiar to himself, and his 
mind is swayed by a thousand considerations which 
would be dissipated by the conflict of opinion in the 
jury room. 

Siath, The jury system is a great check upon op- 
pressions and monopoly. How long would freedom 
of the press be tolerated in a country without the 
jury?) We put this to those wiseacres of the press 
who in one breath bewail the jury system, and in 
the next groan about an elective judiciary, Juries 
are complained of for the heavy verdicts which they 
give against railway companies. The power of these 
corporations, already excessive, would have been 
intolerable had it not been for these same verdicts. 
The same is true in regard to insurance companies. 
The tendency of any one-man power, on the bench 
or anywhere else, is conservative; the jury is radical. 
The two correct each other, and combined, like the 
different metals composing the balance-wheel of a 
watch, the counteracting forces produce a harmoni- 
ous and orderly result. 

Seventh. The jury is an educator of the people, 
and a most potent political force. Lord John Rus- 
sell says: ‘‘It is to trial by jury more than even by 
representation, as it at present exists,” é. ¢, in 1823, 
‘¢that the people owe the share they have in the 
government of the country; it is to trial by jury 
that the government mainly owes the attachment of 
the people to the laws; a consideration which ought 
to make our legislators very cautious how they take 
away this mode of trial by new, trifling, and vexa- 
tious enactments.” De Tocqueville says: ‘‘ It would 
be a very narrow view to look upon the jury asa 
mere judicial institution; for however great its in- 
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fluence may be upon the decisions of the courts, it is 
still greater on the destinies of society at large. The 
jury is, above all, a political institution, and it must 
be regarded in this light in order to be duly appre- 
ciated.” ‘‘In whatever manner the jury be applied, 
it cannot fail to exercise a powerful influence upon 
the national character; but this influence is prodigi- 
ously increased when it is introduced into civil 
causes. The jury, and more especially the civil jury, 
serves to communicate the spirit of the judges to the 
minds of all the citizens; and this spirit, with the 
habits which attend it, is the soundest preparation 
for free institutions. It imbues all classes with a 
respect for the thing judged and with the notion of 
right. ‘‘It teaches men to practice equity; every 
man learns to judge his neighbor as he would him- 
self be judged.” <‘*The jury teaches every man not 
to recoil before the responsibility of his own actions, 
and impresses him with that manly confidence with- 
out which no political virtue can exist. It invests 
each citizen with a kind of magistracy; it makes 
them all feel the duties which they are bound to 
discharge toward society, and the part which they 
take in its government. By obliging men to turn 
their attention to other affairs than their own, it 
rubs off that private selfishness which is the rust of 
society. The jury contributes powerfully to form 
the judgment and to increase the natural intelligence 
of a people; and this, in my opinion, is its greatest 
advantage. It may be regarded as a gratuitous 
public school, always open, in which every juror 
learns his rights, enters into daily communication 
with the most learned and enlightened members of 
the upper classes, and becomes practically acquainted 
with the laws, which are brought within the reach 
of his capacity by the efforts of the bar, the advice 
of the judge, and even by the passions of the parties. 
I think that the practical intelligence and politieal good 
sense of the Americans are mainly attributable to the 
long use which they have made of the jury in civil 
causes.” 

We confess that Mr. Hall cites a number of very 
authoritative names in support of his views. He 
must pardon us however if we fail to feel the force 
of the opinion of any number of ‘‘divines” on 
the subject, for of all men they are the most noto- 
riously unpractical and unsophisticated. ‘‘ Benton, 
Cass, Clay, Crittenden, Everett, Webster, Chancellor 
Bibb and General Eaton,” is certainly a respectable 
list of authorities, albeit its strength does not reside 
in its head nor in its tail It would carry more 
weight, perhaps, if our correspondent would refer 
the public to any passages in their works in which 
they condemn or decry the jury system, for while 
we do not doubt that these gentlemen may have had 
moments of skepticism about the efficacy of the 
system, just as every Christian has at times had 
doubts of the sufficiency of his faith, or the reality 
of its subject, yet we believe they have left no writ- 





ten testimony of their disapproval. Four of these 
authorities were unsuccessful candidates for the 
presidency, and quite naturally grew dubious of the 
wisdom of the people, and possibly of popular insti- 
tutions. As for the chancellor, we could scarcely 
expect a chancellor to know much of or care much 
for a system that was of use in his court. And as 
for General Eaton, he comes down to posterity cele- 
brated mainly for his opinion, shared in by General 
Jackson, that his wife was just as good as any other 
woman in Washington. As an offset to this citation 
of parol authorities, we will quote the written lan- 
guage of a man certainly as wise, as far-sighted, as 
familiar with statesmanship and our own peculiar 
institutions, and as celebrated, as any on Mr. Hall’s 
list; we refer to Thomas Jefferson. He says: 

‘* We think, in America, that it is necessary to in- 
troduce the people into every department of govern- 
ment, as far as they are capable of exercising it; 
and that this is the only way to insure a long con- 
tinued and honest administration of its powers. 
* * * They are not qualified to judge questions 
of law, but they are very capable of judging ques- 
tions of fact. In the form of juries, therefore, they 
determine all matters of fact, leaving to the perma- 
nent judges to decide the law resulting from those 
facts. But we all know that permanent judges ac- 
quire an esprit de corps ; that being known they are 
liable to be tempted by bribery; that they are mis- 
led by favor, by relationship, by a spirit of party, 
by a devotion to the executive or legislative power; 
that it is better to leave a cause to the decision of 
cross and pile than to a judge biased to one side; 
and that the opinion of twelve honest jurymen gives 
still a better hope of right than cross and pile does, 
* * * Were I called on to decide whether the 
people had best be omitted in the legislative or ju- 
diciary department, I would say it is better to leave 
them out of the legislative. The execution of the 
laws is more important than the making of them.”— 
Letter to M. LD’ Abbé Arnoud. 

In conclusion, we ask Mr. Hall or any other gen- 
tleman whose opinion is of any consequence on 
these points, a few plain questions: First. How 
many wrong verdicts did he ever know or hear of? 
Second. What is the probable proportion of dis- 
agreements to verdicts? Third. What assurance is 
there that the abolition of the jury would improve 
the administration of justice? And lest no one 
shall deem it worth while to answer us, we will ven- 
ture to answer ourselves. To the first we say, we 
do not believe there is a lawyer living who can re- 
call a dozen verdiets which he is willing to pro- 
nounce wrong. To the second, we venture the 
reply, not five per cent. And to the last we confi- 
dently assert, none whatever—the thing would be 
an experiment of the greatest hazard and unwar- 
ranted by the working of our present system. 

It is easy to criticise, but difficult to construct; 
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easy to pull down, hard to rebuild. Mankind are 
always dissatisfied. In monarchical countries many 
sigh for a democracy; in republics, many praise the 
superior stability of monarchies, and lament the in- 
gratitude of republics. Men are continually finding 
fault with their chiefest and commonest blessings, 
natural as well as artificial. The weather never quite 
suits everybody; the fire defies control and rages in 
conflagration; the water bursts its barriers and 
spreads the devastating flood, or wastes under the 
summer heat, and drouth ensues; electricity spurns 
the paths which men have appointed, and shivers 
his fairest works; canals sometimes create miasma; 
railroads sometimes grow into dangerous monopolies; 
religion excites the strife of sects, and even causes 
war and bloodshed; law is sometimes inefficient, 
sometimes oppressive; education sometimes puts a 
weapon in the handsof bad men. But on the whole, 
do not these things serve us well, and what would 
men substitute? Alteration is not always reform. 
Othello reflected that if he extinguished the candle 
he could its former light restore, but if he took 
human life he knew not the Promethean heat that 
could its light relume. 
jury, venerable with years, approved by the practice 
of ages, and deep-rooted in the affection of all who 


So we may abrogate the 


love a free government; but what will the reformers 
put in its place, and if it repent them of their work, 
how can they restore the sanctity of the shrine 
which they have violated? The system may be 
sapable of modification and improvement; it may 
by the consent of the suitors be much less resorted 
to than formerly; but the right to jury trial is, to 
use the language of Chief Justice Story when speak- 
ing of civil cases, ‘‘inestimable, a privilege scarcely 
inferior to that in criminal cases, which is counted 
by all persons to be essential to political and civil 
liberty.” 
+> 

RIGHTS OF PEDESTRIANS. 

are certain legal traditions in which the 
for in- 
stance, that girls come of age at eighteen; that a 


| hapnen 


average 


citizen implicitly believes; 
testator must bequeath eaeh of his children one dol- 
lar; that it is not perjury if the witness does not 
touch or kiss the book; that one has no right to 
have windows overlooking his next neighbor's back- 
yard; and that a pedestrian has a superior right of 
way to one who rides or drives a horse. The ‘* man 
on horseback” has always given the pedestrian and 
the civilian a great deal of trouble. So strongly 
does this last notion prevail that most men cross a 
crowded street with an air of defiance, like one who 
carries a chip on his shoulder, with the proud con- 
sciousness that if the guider of horses knocks him 
down and kills him it will cost the charioteer dear. 
The foot citizen is not content to give the drivers 
an equal chance, but if he sees a wagon nearly 





across his path, he will run himself out of breath to 
get ahead of it or under it, believing that it isa 
good thing to show these arrogant chaps the law. 
This is a characteristic not peculiar to Anglo-Saxon 
human nature, and the legal notion is not peculiar 
to the common law, for we notice that in Paris the 
pedestrians have the same proclivity and entertain 
the same idea of their legal rights. It would seem 
that there the law is held more strictly against the 
rider than among us. Perhaps this is a remnant of 
the civil law. We confess we have not had time to 
examine into the compsrative rights at ancient 
Rome of the man who rode in a chariot, and him 
who progressed on his sandals. We extract the fol- 
lowing from the correspondence of the New York 
Times, relative to pedestrians’ rights in Paris: 


It is a great mistake to suppose that pedestrians 
have no rights in Paris, and that the cabmen can 
run over them with perfect impunity. On the 
contrary, here you can allow yourself to be run 
over with impunity, and with perfect confidence 
in the law upon the matter made and provided, 
The fact is, that the laws are very strict, in- 
deed, and all bear strongly in favor of the pedes- 
trian. If a person is run over at a crossing, 
the cabman is not only fined a small sum for 
carelessness, but the cab company that he serves 
is liable for any damage that may have been done, 
for doctor’s bills, and for loss of time. Of course, 
the sum awarded is very small, but it is sufficiently 
large to insure more caution another time. At 
any rate the principle of responsibility is estab- 
lished. A master is always held responsible for all 
the damage done by his coachman, and even the 
most trifling accidents give rise to what are called 
contraventions. I saw two cases yesterday, and as 
this matter was in my mind, followed them up to 
see the result. A grocery wagon turning the corner 
of the Chausée d’Antin ran against a cab and 
scratched the paint from the side panel. A gen- 
darme was called to dress the proces verbal of the 
contravention, and the men were notified to appear 
at 4 o’clock before the Commissaire de Police. 
Promising myself to be there at the hour I went to 
the Washington Club and was looking down from 
the balcony when I saw a pedestrian knocked down 
by a victoria. The driver tried to escape but the 
wounded man ran to catch the horse by the head, 
and held on while the driver was using his whip 
upon him vigorously, until a policeman came up. 
Before the Commissaire de Police there was a great 
deal of wild talk and chattering, the victim show- 
ing a large rent in his breeches but no wounds. 
He was asked what he wanted, and confessed 
that a new pair of breeches would satisfy his 
honor. The coachman had the option of furnish- 
ing that garment or of being detained for trial, 
and settled the matter on the spot. I missed hear- 
ing the first case, but, on going back to learn the 
result, was told that the owner of the grocery wagon 
had been condemned to pay for the carelessness of 
his driver the sum of sixty cents, the estimated cost 
of repairing the scratch upon the door oi the in- 
jured cab. ‘Monsieur,’ said the Commissaire de 
Police to me, ‘we have such cases all day long, but 
generally they are settled by apologies or by the 
payment of damages. We have contraventions for 
damages that do not amount to more than half a 
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franc. It is often ridiculous business; but tien the 
people are fond of standing by their rights.’ A 
friend of mine who happened to run over a man in 
the Champs Elysées was compelled to pay doctor’s 
bills and loss of time, the whole amounting to 1,800 
francs. Any man injured by a cab or carriage of 
any kind has only to enter complaint to receive sat- 
isfaction, at least in principle, though the sum 
awarded may be small.” 


The popular idea that pedestrians have a superior 
right of way received a deadly blow in this State, in 
Barker v. Savage, 45 N. Y., where the Court of 
Appeals distinctly held that he who walks and he 
who drives are equally bound to care, and that the 
pedestrian must not cross a crowded street without 
looking up and down for carriages. Doubtless 
within the principle of Davenport v. Ruckman, 37 
N. Y. 568, allowance would be made in favor of the 
pedestrian who is blind, deaf, or lame; for it was 
there held, that the streets are made for the con- 
venience of all, including those who suffer under a 
defect of their natural senses, and that it was not 
careless for a blind woman to walk the streets unat- 
tended. 

In the case of Belton v. Baxter, the plaintiff was 
injured by the defendant’s horse and cart while the 
former was endeavoring to cross a street. The cart, 
when first discovered, was following a street car. 
The plaintiff ‘‘ calculated ” that he could safely cross 
ahead of the car, and did so, but meantime the 


driver of the cart had whipped up, got ahead of 
the car, and was ready for him on the other side. 
The judge at the trial seemed to have the popular 
notion, for he said: ‘‘I hold it as a principle of law 
that if I attempt to cross Broadway, or any other 
crowded thoroughfare, I am not obliged to turn 
back to avoid a vehicle, if that vehicle by reason- 


It is the business of the 
driver to stop and allow me to pass; it is not my 
business to turn and go back for the purpose of 
avoiding him. I am there by right, and my right 
is paramount to his, because I am the first in point 
of time.” But the doctrine of the last sentence, 
however sound in respect to “squatters,” is not 
sound in regard to pedestrians, and a judgment in 
favor of the plaintiff was reversed by the Commis- 
sion of Appeals (54 N. Y. 245), holding that there 
should have been a nonsuit. On a new trial the 
plaintiff was nonsuited, and the Court of Appeals 
(58 N. Y. 411) set this aside, and granted a new 
trial, holding that contributory negligence was a 
question for the jury, and the evidence being differ- 
ent on the second trial, the decision of the com- 
was not conclusive. The 
seems to convey an implied disapproval of the former. 
This shows the folly of having two different ultimate 
courts, 

Gibbs v. Ross, 53 N. Y. 631, is reported in memo- 
randa, but a glance at the papers shows some very 
conclusive and rather amusing evidences of negli- 


able care can avoid me. 


mission latter decision 





gence on the defendant’s part. He was driving 
home through a street in a city; he was late for 
supper, had some four miles to go, his horse was an 
aged ‘‘trotter,” and his wheels were in the horse- 
railway track. He ran down the plaintiff crossing 
the street. Under these circumstances, although he 
swore he was on a walk, the court sustained the 
referee who believed other witnesses who swore he 
was traveling very fast. 

Another popular notion, namely, that if a horse 
runs away in the street, his owner is liable at all 
hazards for the mischief that he may do, received 
its quietus in Unger v. Forty-second street, ete., R. R. 
00.,51 N. Y.497. In this case the horses which ran 
away had been attached to a street railway car. 
The court held that no recovery could be had unless 
negligence were shown, and that no greater degree 
of care is exacted of a street railway company than 
of any other proprietor of horses. 

acini cnet 


FURTHER REASONS FOR THE PROPOSED 
LEGISLATION RESPECTING VERDICTS. 


AUBURN, October 20, 1875. 
To the Editor of the Albany Law Journal: 

1 believe I closed my previous note with the assertion 
that it was bad statesmanship in this or any other 
Commonwealth to attempt to exact more unanimity 
of twelve average men of the present age and condition 
of society than is exacted by law or custom of the 
same number of State, municipal, corporation, church, 
charity or school officers associated as a board in the 
management of public affairs. The present jury prac- 
tice exacts more. It exacts of the twelve male citi- 
zeus, frequently, if not usually, strangers to each other 
previously to their attendance at the term, as much 
mental unity in every case upon which they act as is 
expected, but rarely found, to exist between husband 
and wife, and upon matters usually above the business 
range of the ordinary concerns of conjugal life. What 
man is there in this State so dull of apprehension as 
not to be able to perceive that this is an impracticable 
and fruitless exaction? It exacts that which cannot 
be extracted honestly and truly from three juries out 
of four. 


RESULTING DAMAGES AND EVILS OF THE PRACTICE. 

Besides subjecting petit juries, in general, to the 
standing reproach of being ‘* the most uncertain insti- 
tutions under the sun,’’ and presiding judges to blame 
for not controlling their verdicts better in the interests 
of law and justice, the practice has resulted in causing 
an immense number of partly tried indictments and 
civil actions to fall through on account of the sickness 
or death of a single juror during the trial, and caused 
an immense number of defeats of justice by the re- 
fusal of one, two or three obstinate jurors to agree with 
the rest, when the evidence was as clear for a verdict 
one way or the other as it would have been had it 
been printed in capitals on the face of thesky. The 
number of instances of this kind in this State are 
thousands, if not millions, and the pecuniary losses 
and damages on that account in this State alone have 
been beyond computation. And immense as they have 
been in dollars, they have been infinitely greater in 
underniining the judicial pillars of the State. Itis uot 
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overstating the solemn truth to say that crime is now 
holding carnival, and felons, swindlers and knaves 
have enjoyed such advantages of escape from justice 
under the administration of this unwise and unneces- 
sary rule of unanimity that they have brought life, 
liberty, property, hearth, home, wife, child, and almost 
every thing valuable, precious or sacred in this great 
State of ours into jeopardy. 


THE RESULTING DAMAGES AND EVILS INCREASE. 


It has been proverbial among practicing lawyers 
during the last five and twenty years that instances of 
failures of jury trials by reason of the sickness or death 
of jurors during their pendency, and by the refusal of 
a minority, often of one, to agree with the rest in 
plainly and clearly proven cases, have been steadily in- 
creasing in number and flagrancy. Within my own 
personal knowledge, instances of failures from the 
former causes have been very limited, but from the 
Jatter very numerous. And I think the latter class of 
failures have as often been the result of the overtaxa- 
tion of the mental capacity and culture of the dissent- 
ing jurors as of any other influence. In the early 
history of our jurisprudence, the minds of petit jurors 
were not loaded with any great array of facts and cir- 
cumstances; at all events, with no such great array of 
weighty, extensive, profound, expansive and compli- 
cated facts and circumstances as are given to modern 
juries to consider at almost every circuit. Generally 
the facts and circumstances submitted to all early 
English and all early American juries were few and 
simple. They corresponded with the character of the 
business and with the character of the offenses of the 
times. The facts and circumstances in each and every 
case being comparatively few and simple, they were 
comprehended and digested by men unpossessed of 
great mental capacity, or of any great degree of edu- 
cational culture. But within the last five and twenty 
years, the character of business, commercial and trans- 
portation business particularly, and the character of 
offenses — offenses connected with commercial and 
transportation business particularly — have essentially 
changed. That change generated a new class of civil 
and criminal transactions, and inaugurated a new era 
of jury trials in the courts. Business transactions 
now occupy broader fields and are executed by different 
means and agencies. A more formidable, if not hein- 
ous, class of offenses and frauds have been commensu- 
rate with those broader fields, and the variety and 
extent of those means and agencies. Contracts by 
telegrams and transportations by railways now leap 
over the political and judicial jurisdictions just as they 
do the geographical limits of States. And honest men 
and knaves now have methods of business and methods 
of crime which, half a century ago, were not dreamed 
of by either. Superadded to all this we have had a 
protracted civil war which, to some extent, and to a 
great extent in cities, demoralized the entire com- 
munity. All these things, with others too numerous 
and various to be enumerated in this paper, have pro- 
duced new judicial exigencies and complications which 
statesmen as well as lawyers and judges are not at 
liberty to ignore. I have adverted to them here for 
the purpose of fortifying my previous assertion that I 
think in view of the altered condition of things the 
latter class of failures of juries to agree of late years 
have as often been the result of the overtaxation of 
the mental capacity and culture of the dissenting 
jurors as of any other influence. I think another 














promineiit reason for the recent increase of instances 
of disagreements lies in the greater vulnerability of 
modern over that of former juries to malign influences. 
They are more easily reached by importunities, mena- 
ces and money. The standard of integrity and respect 
for their oaths among petit jurors, in general, appears 
to have been perceptibly and dangerously reduced. 
There are good reasons for believing that of late years 
too many petit jurors, in cities at least, have been sus- 
ceptible to bribes. The upshot of the matter is, as 
every body perceives, that whatever may have been the 
nature, character or number of the superinducing rea- 
sons for the same, the present practice of requiring 
perfect unanimity in the jury room to produce a valid 
verdict is a trap-door through which many of the most 
gigantic felons and swindlers in the land are able to 
escape, and in that way largely augment the evil. 

Before leaving this point, I desire to remind your 
readers of a fact which stares me full in the face every 
time I have occasion to go inside the walls of the 
Auburn Prison. It is this: The majority of felons are 
practiced experts in every thing which belongs to 
crime. They know every crevice in the jury law as 
well as they do every crevice in the walls of the prison. 
They have reduced every method of escape as well 
before as after conviction to a scale of chances. One 
of those experts from New York city, who was idle at 
the time and permitted to converse with me upon this 
subject, put it this wise in the hearing of at least two 
hundred other convicts: ‘*‘ Under the present practice 
[have only to reach one juror to escape; but under 
your proposed law of allowing nine to find a verdict I 
should have to reach four.””’ He meant by that, of 
course, that alaw which requires a felon on trial to 
corrupt four jurors in order to produce a disagreement, 
puts up three additional bars against him. I informed 
the striped mathematician that his calculation ap- 
peared to be correct. 


THE RULE IS NOT IN HARMONY WITH THOSE WHICH 
PREVAIL IN OTHER CIVIC AFFAIRS. 

Whilst [ should be disinclined to ask the Legislature 
to correct any time-hallowed error, of which many 
have descended to us with the common law, merely for 
the purpose of bringing the subject of it into harmony 
with other civic customs, when any such error is under 
consideration for reasons of State or of justice, I think 
that feature of the matter should not be overlooked. 
Harmony is one of the beauties, certainly, if not one 
of the essentials of ay jurisprudential system in any 
State in the Union. And harmony in every thing 
human is ajar when one part of it does not correspond 
with the rest. It is ajar in our State courts by this 
anomaly, this blemish, this incongruity, this paradox. 
It requires every one of the dozen of a petit jury 
to consolidate their minds into a perfect unit, in 
order to deliver a legal verdict, when it permits a 
majority of twenty-three grand jurors to indict, and 
a majority of the judges of a Court of Oyer and Ter- 
miner or of General Sessions to rule on the bench of 
the same court, and a majority of the judges of the 
appellate courts to pronounce judgments upon appeals. 
The system is out of tune. Solid arguments for per- 
fect unanimity upon benches occupied by several 
judges might be urged. If perfect unanimity is to be 
required of any branch of the establishment, it ougbt 
to be required of the judges, who are presumed to be 
men of higher culture than jurors. But the majority 
rule was adopted in all of the plural courts, State aud 
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National, at the time of their organization, respect- 
ively, and has prevailed on their benches ever since 
without challenge or complaint. It is an incongruity, 
therefore, which greatly mars the beauty of the sys- 
tem, while it at the same time incumbers the courts, 
imperils actions and indictments, and often completely 
defeats the proper administration of the laws. 


THE RULE IS NOT IN HARMONY WITH THE THEORY 
OF OUR GOVERNMENT. 

The rule is not democratic. This is too obvious to 
need demonstration. All of our political institutions 
are predicated, professedly, upon the will of the ma- 
jority. Under our present State constitution, even a 
plurality (less than a majority) of electors are compe- 
tent to elect all the public officers in the State, inclu- 
sive of the judges. In all official bodies composed of 
several persons, with very few exceptions, the major- 
ity of voices control. Those exceptions relate to the 
enactment of certain laws and the appropriation of 
public money. In those few instances, the rule is en- 
larged to two-thirds for prudential purposes. But the 
perfect unanimity required of petit juries is not re- 
quired by law or custom of any other deliberative 
body in the State. 

For reasons thus briefly sketched, not elaborated, 
and various others which will occur to every lawyer, I 
respectfully ask you, sir, and all your professional 
readers, to urge the passage next winter of something 
like the following act: 


TITLE— An Act in relation to petit juries and ver- 
dicts. 

The People, ete.: 

Secrion 1. No trial of an action at law, or upon in- 
dictment before a jury in any of the courts of record, 
shall, after the trial shall have been duly commenced, 
be suspended or arrested, except by consent of the 
parties thereto or the respective counsel conducting 
the same, by reason of the death or inability from 
sickness to attend, of any one or more members of such 
jury not exceeding three, if the remainder of such 
members are in attendance, and in condition to hear 
and consider the testimony thereafter to be given in 
such action or upon such indictment; but such trial 
shall proceed with the same effect as if all the jurors 
sworn were present. 

§ 2. A verdict in any civil action, and upon any in- 
dictment hereafter tried before a jury in any court of 
record, shall be valid if seven of the jurors in a civil 
action and nine in a trial upon an indictment shall 
agree upon and unite iv it in the manner required of 
the twelve by the existing practice. But when a ver- 
dict shall be rendered by any number of jurors less 
than twelve, it shall be the duty of the jurors so find- 
ing the verdict, or their foreman, to state the number 
of jurors so finding to the court. 

This is the only practicable way of mitigating the 
difficulty complained of, which 1 am able to suggest, 
short of the abolition of the system entirely. As the 
right of trial by jury is guaranteed in the constitution, 
it cannot be abolished without first amending that. 
And too many pans have aforetime been sung in the 
praise of that right, as “the palladium of liberty,” to per- 
mit its amendment in that particular without a strug- 
gle, in which, at this time of life, I should not like to 
engage. The guaranty is there; and it must not be 
infringed by legislation. ‘‘The trial by jury in all 
cases in which it has been heretofore used,” is a right 
which is “inviolate.” "he number of jurors might, 





perhaps, be reduced to six, as it is in justices’ courts; 
but of that, in the minds of some rigid interpreters, 
there would be doubt; and, beside, such a reduction 
would not afford any relief of the difficulty now com- 
plained of. It would not avert the failures by dis- 
agreements. It seems to me far better and safer to 
leave the jury of twelve as heretofore used in courts 
of record, with their incidents of challenges intact, 
and merely provide a republican rule for the contin- 
gencies of sickness, death and disagreements, by de- 
fining and declaring what in those contingencies may 
pass as a verdict. By the light of adjudications upon 
the justices’ jury act of 1824, above referred to, I am 
reasonably certain not only that such an act would be, 
but would be held to be, constitutional. 

Since this subject has been upon my anvil I have 
been requested by friends of experience and reflection 
to advance a little further and suggest a better method 
than the present one forselecting petit jurors, a higher 
standard of eligibility, and the abolition of grand 
juries entirely. As to the petit jury method and 
standard, I do not think I could improve them if I 
should try. Iam unable to suggest any officers more 
competent then the supervisor, clerk and assessors of 
towns to select them, nor any higher practicable stand- 
ard of morality and intelligence than to be men of 
fair character and approved integrity, of sound body, 
mind and judgment, and well informed. Thestandard 
isas high as it can well bein its letter. All it needs is 
faithful administration of its letter and spirit. If we 
had a metre for measuring the amount of intelligence 
and culture essential to constitute a competent petit 
juror in this era of grace and rascality, I should recom- 
mend that one be furnished at public expense to the 
supervisor, clerk and assessors of every town in the 
State; but as we have no such apparatus, I perceive 
no way of avoiding the consequences of the return of 
incompetent jurors better than by a vigilant use of 
the challenges. I think grand juries in the body of 
the State might safely be dispensed with; and as they 
are an expense to the counties, their abolition would be 
without any doubt in the interests of public economy. 

Beng. F. HALL. 
—__- + —_— 
CONSTITUTIONALITY OF THE MICHIGAN 
LIQUOR TAX LAW. 


SUPREME COURT OF MICHIGAN. 


YounGBuoop et al. v. SExTON, Sheriff of Wayne Co, 


A court of equity has no jurisdiction to restrain the collec- 
tion of a personal tax; nor will it assume jurisdiction 
to prevent a multiplicity of suits where the parties have, 
severally, remedies at law. 

A statute provided for the assessment of a certain tax on 
liquor dealers, the money thereby raised to be devoted 
to the use of the towns, villages and cities in which the 
business was carried on — Held, (1) that this tax was not 
a “State tax,” and, therefore, not obnoxious to a con- 
stitutional provision directing the application of “ spe- 
cific State taxes ;’’ (2) that the fact that the same tax was 
levied on all dealers did not render it unjust or unequal ; 
(3) that the parties taxed could not object to the tax, 
because the municipalities had no voice in its levy, nor 
because the sheriff was made the collector rather than 
the municipal collector or treasurer; (4) that the tax 
was not equivalent to a license so as to come within the 
constitutional prohibition of licensing the sale of 
liquors. 


PINION by Cootey, J. The bill in this cause was 
filed to restrain the collection from the several com- 
plainants of a tax assessed against them separately, in 
respect to the business in which each is engaged. It is 
a personal tax purely. It was decided at an early day 
in this State that equity had no jurisdiction to restrain 
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the collection of a personal tax, even conceding it to 
be illegal; the ordinary legal remedies being ample for 
the party’s protection. Williams v. Detroit, 2 Mich. 
560. The principle has ever since been regarded as not 
open to controversy in this State, and it was applied 
without its soundness being contested in Henry v. 
Gregory, 29 Mich. 68, decided last year. In other States 
it is supported by a strong preponderance of authority. 
Brewer v. Springfield, 97 Mass. 152; Durant v. Eaton, 98 
id. 469; Loud v. Charlestown, 99 id. 208; Whiting v. 
Boston, 106 id. 89; Hunnewell v. Charlestown, id. 350; 
Rockingham Savings Bank v. Portsmouth, 52 N. H. 17; 
Dodd v. Hartford, 25 Conn. 232; Ritter v. Patch, 12 Cal. 
298; Bem v. Patch, id. 290; North v. Fayetteville, First 
Eg. N. C. 70; Van Cott v. Supervisors, 18 Wis. 247; 
Greene v. Mumford, 5 R. I. 472; McCoy v. Chillicothe, 3 
Ohio, 370; Connolly v. Chedie, 6 Nev. 322; Dean v. Todd, 
22 Mo. 90; Sayre v. Tompkins, 23 id. 443; Barrow v. 
Davis, 46 id. 394; McPike v. Penn, 48 id. 525; Brooklyn 
v. Miserole, 26 Wend. 132; Intendant v. Pippin, 31 Ala. 
552; Baltimore v. Baltimore and Ohio R. R. Co., 21 Md. 
50; Dows v. Chicago, 11 Wall. 109; Hunnewinkle v. 
Georgetown, 15 id. 547. 

The question then presents itself, how this bill came 
to be filed, and on what ground the Superior Court was 
asked to, and did proceed to render a decision on the 
merits. The jurisdictional question has not been ar- 
gued in this court, but we are not inclined to pass it 
over in silence, thereby giving countenance to the idea 
that by the mere acquiescence of parties, a jurisdic- 
tion may be made for a court of chancery by means of 
which the extraordinary remedy by injunction can be 
made use of, to restrain public officers in their action, 
where neither the legislation of the State nor the gen- 
eral principles which control the action of courts have 
ever given this remedy. The writ of injunction is 
peculiarly liable to abuse, and the practice of resorting 
to it in cases where it is not allowed by law, relying 
upon the opposite party to overlook or waive the ille- 
gality, is not one that can safely be encouraged or 
sanctioned. The jurisdiction of the courts is never 
subject to be enlarged or diminished at the discretion 
of parties. And it would be peculiarly mischievous to 
permit jurisdiction to rest upon consent or waiver in 
cases where general public interests are to be affected 
by the litigation. 

The grounds suggested, but not argued, as giving 
equitable jurisdiction in the case, are, first, that there- 
by a multiplicity of suits may be avoided. Second, 
that otherwise the proceedings may ripen into a 
cloud upon the title to complainants’ land; and 
third, that irreparable injury is threatened to com- 
plainants in their business. As the tax is only per- 
sonal, and as yet affects no real estate, and may 
never do so, the second ground calls for no considera- 
tion. The force of the third must rest in the fact that 
enforcing the tax may in some cases compel the suspen- 
sion of business because it is more than the person 
taxed can afford to pay. But if this consideration is 
sufficient to justify the transfer of a controversy from 
a court of law to a court of equity, then every contro- 
versy where money is demanded may be made the 
subject of equitable cognizance. To enforce against 
a dealer a promissory note may in some cases as effec- 
tually break up his business as to collect from him a 
tax of equal amount. This is not what is known to 
the law as irreparable injury. The courts have never 
recognized the consequences of the mere enforcement 
of a money demand as falling within that category. 








It is true the Federal courts have treated the unlawful 
taxation ofa franchise as a case of possible irreparable 
injury. Osborn v. United States Bank, 9 Wheat. 738. 
But this was on the ground that the tax, if enforced, 
might destroy the franchise, and in effect the corpora- 
tion itself, the artificial person which was taxed, and 
the case has little analogy to that of the taxation of a 
particular business carried on by individuals. 

If complainants rely upon the jurisdiction of equity 
to take cognizance of a controversy when thereby a 
multiplicity of suits may be prevented, the reliance 
fails because the principles that govern that jurisdic- 
tion have no application to this case. It is sometimes 
admissible when many parties are alike affected or 
threatened by one illegal act, that- they shall unite in 
asuit to restrain it; and this has been done in this State 
in the case of an illegal assessment of lands. Scoville v. 
Lansing, 17 Mich. 437. But the cases are very few and 
very peculiar where this can be permitted unless each 
of the complainants has an equitable action on his own 
behalf. Now, the nature of this case is such that each 
of these complainants, if the tax is invalid, has a 
remedy at law which is as complete and ample as the 
law gives in other cases. He may resist the sheriff's 
process as he might any other trespass, or he may pay 
the money under protest, and at once sue for and re- 
cover it back. But no other complainant has any joint 
interest with him in resisting this tax. The sum de- 
manded of each is distinct and separate, and it does 
not concern one of the complainants whether another 
pays or not. Allthe joint interest the parties have is 
a joint interest in a question of law —just such an in- 
terest as might exist in any case where separate de- 
mands are made of several persons. Such a common 
interest there might be if several persons should give 
several promissory notes on distinct purchases of a 
worthless article; and such there might have been 
under the former prohibitory liquor law had demands 
been made against several persons for liquors illegally 
sold tothem. We venture to say that it would not 
be seriously suggested that a common interest in any 
such question of law, where the legal interests of the 
parties were wholly distinct, could constitute any 
ground of equitable jurisdiction when the several con- 
troversies affected by the question were purely legal 
controversies. Suits do not become of equitable cog- 
nizance because of their number merely. This was 
affirmed in Lapeer County v. Hart, Har. Ch. 157, and 
in the two cases of Sheldon v. School District, 25 Conn. 
224, and Dodd v. School District, id. 232, which in their 
facts, so far as this question is concerned, were like 
the present case, with a single exception which is not 
to the advantage of these complainants. In those 
cases the single assessment of a school tax was in- 
volved, and the parties concerned, if permitted to 
unite, might have had the whole controversy deter- 
mined in the one suit. In this case the controversy is 
either separate, as the tax is several against each indi- 
vidual, or it is general, as it affects all the persons taxed 
under the law. Considered as a controversy which 
affects all the persons taxed, this suit would wholly 
fail in the purpose of preventing a multiplicity of 
suits, because the court in which it was brought has 
only a local and limited jurisdiction. Other suits 
might be brought outside of Detroit and in every 
county of the State; and at best this suit would only 
reduce the number of suits, while it could not prevent 
a multiplicity of them. On this general principle we 
content ourselves with referring further to Jones v. 
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Garch, Turn. & Russ. 297; Yeaton v. Lenox, 8 Pet. 193; 
Adams’ Eq. 198-202. 

Other considerations on this branch of the case we 
abstain from presenting because an argument has been 
withheld; and under such circumstances we deem it 
advisable to present none but those which are not only 
conclusive but are unquestionable. We present these 
for the purpose of showing that if the merits of this 
controversy were with the complainants the bill would 
nevertheless be dismissed because the parties have no 
standing in a court of equity. They cannot make 
remedies for themselves which the law has not given 
them. We do not know whether there was any ex- 
press assent on the part of the defendant to this juris- 
diction. If there was, it could be of no avail, for 
reasons already stated. He would be powerless in any 
case, but specially so in a case like the present where 
he is acting in a public capacity; and the consent, if 
given, would not be on his own behalf, but on behalf 
of the public whom for any such purpose he has no 
authority to represent. 

The question then arises whether, the case being one 
of which the court below had no jurisdiction, this 
court on appeal shall proceed to express an opinion 
upon the merits. The considerations which bear upon 
that question are conflicting. As a general rule an 
opinion on the merits of a controversy ought to be de- 
clined when the court is powerless to give the relief 
demanded. But this case is in many particulars ex- 
ceptional. It has been argued on the merits, the State 
intervening for the purpose; and there is no reason for 
any suggestion or suspicion that in this court, at least, 
it is not a bona fide controversy. The legal points in- 
volved in the merits have been presented in good faith, 
and we have no reason to suppose that, should the con- 
troversy be presented again in a more regular form, the 
case would assume any different phase in the argument. 
There are, besides, abundant reasons apparent on this 
record for believing that the public interest demands 
an early determination of the questions involved. The 
pendency of this suit has to some extent delayed fora 
considerable period the enforcement of a State law 
which is supposed to be of high importance; and if 
this should go off on the jurisdictional question, there 
is reason to look for further litigation which would 
constitute a ground, or at least a pretense for further 
delay. Under all the circumstances, we are agreed 
that an examination of the case on the merits, and an 
opinion thereon, are not only justifiable, but are de- 
manded by considerations of public importance. 

The question which lies at the foundation of the liti- 
gation relates to the validity of the act for the taxa- 
tion of the liquor traffic passed May 3, 1875. (General 
Laws of 1875, p. 274.) The complainants, it appears, 
have severally been assessed a tax as dealers in liquors, 
and they contest the payment on the ground that the 
legislature had no constitutional authority to impose 
it. A number of reasons are assigned for the invalidity 
of the tax, and these we shall consider separately. 

1. Itis objected that the tax isa State specific tax, 
and that the law imposing it is unconstitutional be- 
cause it devotes the money raised to the use of the 
towns, villages and cities in which the business is car- 
ried on, in violation of article 1, section 14 of the con- 
stitution, which provides that ‘‘all specific State taxes 
except those received from the mining companies of 
the Upper Peninsula, shall be applied in paying the in- 
terest upon the primary school, University and other 
educational funds, and the interest and principal of the 





State debt, in the order herein recited, until the ex- 


| tinguishment of the State debt, other than the amounts 


due the educational funds, when such specific taxes 
shall be added to, and constitute a part of, the primary 
school interest fund.’”? The only question that arises 
upon this objection is, whether this tax is a State tax or 
not. It was settled in People v. Wolcott, 17 Mich. 68, 
that the State might pass laws for the levy of new 
specific taxes, and in Hitson v. Ann Arbor, 26 Mich. 
326, that local specific taxes might be authorized. The 
principal difference between this case and the one last 
cited consists in the fact that there the tax was levied 
under a city ordinance and here it is levied by general 
law. In one sense, undoubtedly, any tax levied by a 
general law is a State tax; but if the moneys are to be 
put to local uses, the only substantial difference be- 
tween that and one levied by local action consists in 
this: That in one case the State levies the tax and in 
the other it authorizes the levy. All taxation must be 
authorized by the State, and we know of no reason 
why all taxation for the ordinary purposes of govern- 
ment may not be levied under general laws when no 
express provision of the constitution forbids it. Such 
legislation is no novelty in this State or elsewhere. 
Highway and school taxes are very commonly levied 
in that way, the local authorities, as tosome of them, 
having no option, but being put under legal compul- 
sion to assess and collect them. The school mill-tax 
may be taken as an illustration. Collected under a 
general law, it was nevertheless put to the uses of the 
community which paid it, and it was in no proper 
sense any thing more than a local tax. Neither is the 
tax now in question. . 

2. It is said the tax is invalid because it is not levied 
on any principle of equality or uniformity, and conse- 
quently lacks one of the essential elements of lawful 
taxation. If the precise point here is that the tax is 
unequal and unjust because it is not levied in propor- 
tion to the business done, then the objection is with- 
out force. It may possibly be true that an apportion- 
ment according to the business done would have been 
more just, but a question of this nature concerns the 
Legislature and not us. Courts cannot annul tax laws 
because of their operating unequally and unjustly. If 
they could they might defeat all taxation whatsvever, 
for there never yet was a tax law that was not more or 
less unequal and unjust in its practical workings. 
Kirby v. Shaw, 19 Penn. St. 258; Commonwealth v. 
Savings Bank, 6 Allen, 426; Allen v. Drew, 44 Vt. 174; 
Grim v. School District, 57 Penn. St. 433; People v. 
Worthington, 21 Ill. 171; Coburn v. Richardson, 16 
Mass. 213, 215; Coire v. Savings Bank, 32 Conn. 173, 
184. But the objection to a want of uniformity is 
wholly misplaced here. Uniformity is the very basis 
of this tax. It is levied entirely without discrimina- 
tion; and the real objection made to it is, not that it 
lacks uniformity, but that the Legislature was unjust 
in making it uniform instead of levying it by some 
standard of discrimination. The objection presents a 
case of misapplication of terms. It is also presented 
to the wrong tribunal. The question whether a tax is 
just and equal or not is not a question of law. And 
this will meet any objection to the law based upon the 
fact that other kinds of business are not similarly 
taxed. Apportionment of taxation is purely a legis- 
lative function. 

3. It is urged that the tax is void as a local tax 
because the municipalities have no voice in its levy 
and collection. In support of this objection decisions 
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are cited in which this court affirmed the right of the 
municipalities to choose their own local officers, and 
to decide for themselves whether they would burden 
their property with taxes for mere local conveniences 
in which the people of the State at large had no 
interest. Those decisions were made in cases in 
which the municipality was objecting to unusual legis- 
lation which proposed to subject it to extraordinary 
burdens. There is nothing of the like nature here. 
The municipality is not complaining, and the legisla- 
tion proposes to make its burdens lighter instead of 
heavier. The complaint, if any local rights are in- 
vaded, comes from the wrong source. The city ought 
tu be here showing cause why she should be compelled 
to receive the tax instead of these complainants show- 
ing cause why they should not pay it over to the city. 
When the city of Detroit shall object to having the 
money thrust upon her, it will be time enough to 
inquire whether any of her privileges are taken away 
by the law; at present it is sufficient to say that par- 
ties whose interests are directly antagonistic to those 
of the city in regard to the particular matter in con- 
troversy are not to be heard objecting on her behalf 
that the rights of the city are violated by the collec- 
tion of a tax for her use. But it cannot escape even 
the most common observation that the purpose of 
this legislation, so far as it involves local rights, is 
directly the opposite to that which was held inadmis- 
sible in People v. Hurlbut, 24 Mich. 44, and Park Com- 
missioners v. Common Council of Detroit, 28 id. 228. 
The legislation which came under consideration in 
those cases was designed to eventuate in taxation of 
the people of Detroit against their opposition. This 
only provides for a general tax, which, so far as it is 
collected within any particular locality, is handed over 
to the local authorities and credited to the local con- 
tingeut fund. Asa part of that fund it will be put to 
such purposes as the local authorities may agree upon, 
and presumptively these will be the general purposes 
of local government. The law therefore favors the 
localities instead of forcing unusual burdens upon 
them. 

4. It is objected that the sheriff is made the collector 
of township, village and city taxes under this law, 
when by right that duty and the fees which are given 
for its performance belong to the township, village or 
city collector, or treasurer. This objection, like the 
last, comes from the wrong source. Those on whose 
behalf it is made are not here as parties, and we are 
not aware that they complain. The parties taxed are 
the persons who manifest this decided interest in the 
constitutional emoluments of the office of collector, 
and not those who are said to be eutitled to the fees. 
If the objection were a valid one it is not clear that 
it could invalidate the tax; it might only raise the 
question of the right of a particular officer to colleet it. 
It is certain that it could constitute no objection to 
the tax in equity; for as between the town or city and 
the party taxed the equity of the tax is not in the least 
affected by the circumstance that the wrong officer is 
deputed to collect it if that constitutes the only valid 
objection. But we think the objection is without 
force either at law or in equity. Admitting what these 
complainants insist upon — that the township and city 
collectors have a constitutional right to perform all 
the duties that belong to their offices when the consti- 
tution was adopted —it does not follow that they are 
entitled to collect this tax. A constitutional right 
to perform the old duties cannot be extended to cover 





new duties merely because they happen to be of a 
similar nature. This law takes from the local officers 
nothing; the complaint of it is that in providing for a 
new duty it confers it upon another officer instead of 
upon the township and city officers. In this there is 
nothing unusual. Sheriffs in many States are collectors 
of taxes, and in this State they have always in some 
contingencies been collectors. It is true that in col- 
lecting this tax the sheriff acts on behalf of the muni- 
cipalities; but so he does in any case where the tax 
warrant is delivered to him; and so do the county 
treasurer and auditor-general in collecting taxes, for 
they collect the locai taxes as well as those levied for 
State purposes. The whole tax system is something 
in which the State at large is concerned, aid the rules 
by which it may be made to operate harmoniously 
cannot be rules so inflexible as not to yield to circum- 
stances, when the legislature deems it essential. 

But there is another consideration that is conclusive 
on this point. The objection, like the last, is supposed 
to find support in the reasoning of this court in People 
v. Hurlbut, 24 Mich. 44. But in that case we took espe- 
cial pains to show that for some purposes the town- 
ships, villages and cities of the State could not be per- 
mitted to act independently, but were and must be 
subject to compulsion by the State. The case of taxes 
for general purposes was especially instanced, and it 
was said the municipalities could not be left to collect 
these or refuse to collect them at their own volition; 
they must collect them, and they must sustain local 
government whether willing to do so or not. To that 
extent every part of the State was concerned in the 
action of every other part, because disorder in one 
locality would derange more or less the whole system. 
In the previous case of People v. Mahaney, 13 Mich. 487, 
it had been decided that the State had power to take 
control of the police of the city; and this was ¢ited 
with approval in People v. Hurlbut, on the express 
ground that the police of the State and the preserva- 
tion of order in every locality was matter of State con- 
cern and not of mere local interest. It requires no 
argument to demonstrate this; the effect upon the 
whole State of abrogating local government in a single 
city or township, and leaving every thing to disorder 
and to the unrestrained passions of bad men, would in- 
evitably be pernicious beyond estimate. 

Now the law under consideration, though having 
revenue for one object, has the police of the State for 
another. It was deemed important to adopt it as a 
matter of police regulation. The legislature saw fit 
not to leave it to the localities to enforce it or not at 
their option, and it is matter of reasonable inference 
that they refrained from doing so because the refusal 
of a locality to enforce it would introduce disorder 
into the system. Whether that was the reason or not, 
they had, as we think, an unquestionable right to make 
all such provisions as they deemed essential to pre- 
clude the probability of the law being nullified in any 
quarter. If to accomplish this it was deemed essential 
to commit the execution of the law to county instead 
of municipal officers, we know of nothing to preclude 
it. There is certainly nothing in the previous decis- 
ions of this court that is incompatible with this fea- 
ture of the law. 

5. The objection which appears to be principally re- 
lied upon is that a tax on the traffic in liquors under 
this law is equivalent to a license of the traffic, and 
therefore comes directly in couflict with that provision 
of the constitution which declares that * the legisla- 
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ture shall not pass any act authorizing the grant of 
license for the sale of ardent spirits or other intoxicat- 
ing.” Constitution, art. 4,847. In order toarrive at 
the exact meaning of this provision, and to show what 
the convention and the people had in view and intend- 
ed to accomplish in adopting it, no little industry has 
been expended in sifting the proceedings of the con- 
vention, and in bringing before us the expression of 
views by the different members of that body upon the 
subject of the liquor traffic. But one needs to give 
very little attention to the proceedings in order to be 
convinced — what, in fact, is a part of the public his- 
tory of the time—that members of the convention 
who expressed views leading to the same result, in 
shaping the instrument to be submitted to the people, 
had objects in view which were totally different, and 
expected, or at least hoped, to accomplish wholly dif- 
ferent ends by means of the provision finally agreed 
upon. The provision itself is experimental, and no 
one could safely predict the consequences; but while 
those who favored the total destruction of the traffic in 
ardent spirits hoped to accomplish that object by 
means of a prohibition of license, others not willing 
to destroy the trade regarded the inhibition of license 
as a removal of embarrassing restrictions and impedi- 
ments. The provision agreed upon was not of itself a 
prohibition of the traffic, and upon this the most di- 
verse views might be concentrated, but beyond this 
there was no harmony of purpose whatsoever. With 
license prohibited, a broad field was still left for legis- 
lation, and each side might hope to obtain the advant- 
age in that, and not to find the constitutional provis- 
ion interpose any serious obstacle. For these reasons 
the proceedings of the constitutional convention are, 
as nearly as possible, worthless for any purpose of giv- 
ing aid in the construction of this provision, and we 
can only take it as it stands, and seek the meaning in 
the words employed to express it. 

Does then a tax upon the traffic in liquors come with- 
in the condemnation of this provision of the constitu- 
tion as being equivalent to a license of the traffic? Is 
it the same in legal effect, or is it the same according 
to the popular understanding of the term license? This 
is the question that presents itself for decision on this 
branch of the case. 

The popular understanding of the word license un- 
doubtedly is a permission to do something which with- 
out the license would not be allowable. This we are to 
suppose was the sense in which it was made use of in 
the constitution; but this is also the legal meaning. 
The object of a license, says Mr. Justice Manning, is 
to confer a right that does not exist without a license. 
Chilvers v. People, 11 Mich. 43, 49. Within this defini- 
tion a mere tax upon the traffic cannot be a license of 
the traffic, unless the tax confers some right to carry 
on the traffic which otherwise would not have existed. 
We do not understand that such is the case here. The 
very act which imposed this tax repealed the previous 
law which forbade the traffic and declared it illegal. 
The trade then became lawful whether taxed or not; 
and this law in imposing the tax did not declare the 
trade illegal in case the tax was not paid. So far as 
we can perceive, a failure to pay the tax no more ren- 
ders the trade illegal than would a like failure of a 
farmer to pay the tax on his farm render its cultiva- 
tion illegal. The State has imposed the tax in each 
case, and made such provision as has been deemed 
needful to insure its payment; but it has not seen fit 
to make the failure to pay a forfeiture of the right to 





pursue the calling. If the tax is paid the traffic is 
lawful; but if not paid the traffic is equally lawful. 
There is consequently nothing in the case that appears 
to be in the nature of alicense. The State has pro- 
vided for the taxation of a business which was found 
in existence; and the carrying on of which it no 
longer prohibits; and that is all. 

But it is urged that by taxing the business the State 
recognizes its lawful character, sanctions its existence, 
and participates in its profits—all of which is within 
the real intent of the prohibition of license. The law- 
fulness of the business, if by that we understand it is 
no longer punishable, and is capable of constituting 
the basis of contracts, was undoubtedly recognized 
when the prohibitory law was repealed; but as the il- 
legality of the traffic depended on that law, so its law- 
fulness now depends upon its repeal. The tax has 
nothing to do withit whatever. Nowit is not claimed, 
so far as we are aware, that the repeal of the prohibit- 
ory law was incompetent; and if not, the mere recog- 
nition of the lawfulness of the traffic cannot make the 
tax law or any other law invalid. It is only the recog- 
nition of an existing and a conceded fact, and the 
courts cannot, if they would, refuse to recognize it. 

The idea that the State lends its countenance to any 
particular traffic by taxing it seems to us to rest upon 
a very transparent fallacy. It certainly overlooks or 
disregards some ideas that must always underlie taxa- 
tion. Taxes are not favors. They are burdens. They 
are necessary, it is true, to the existence of govern- 
ment; but they are not the less burdens, and are only 
submitted to because of the necessity. It is deemed 
advisable to make careful provision to preclude these 
burdens becoming needlessly oppressive; but it iscon- 
ceded by all the authorities that under some circum- 
stances they may be carried to an extent that will be 
ruinous to individuals. It would be a remarkable 
proposition, under such circumstances, that a thing is 
sanctioned and countenanced by the government when 
this burden which may prove disastrous is imposed 
upon it, while on the other hand, it is frowned upon 
and condemned when the burden is withheld. It is 
safe to predict that if such were the legal doctrine any 
citizen would prefer to be visited with the untaxed 
frowns of government rather than with testimonials 
of approval which are represented by the demands of 
the tax-gatherer. 

It may be supposed that some idea of special protec- 
tion is involved when a business is taxed, taxation and 
protection being reciprocal. If the tax upon any par- 
ticular thing was the consideration for the protection 
given to the owner in respect to it, this might be so; 
but the maxim of reciprocity in taxation has no such 
meaning. No government ever undertakes to tax all 
it protects. Ifa government were to levy only poll 
taxes it would not be on the idea that it was to pro- 
tect only the persons of its citizens, leaving their prop- 
erty open to rapine and plunder. In this State our 
taxes are derived mainly from real estate; but it has 
never been suggested that real estate was entitled to 
special consideration in consequence. In Great Britain 
real estate pays a relatively insignificant portion of the 
taxes, although in the social and political state it is 
more important than all other property. As a general 
fact the United States has not taxed real property, and 


~ though during the recent rebellion it taxed most kinds 


of business for war purposes, the number of subjects 
taxed has been several times reduced by legislation 
since, and may reasonably be expected to be farther 
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reduced hereafter. But the business taxed is no more 
protected than the business not taxed; and the fisher- 
ies which are favored by bounties are as much pro- 
tected as either. All this is only an apportionment of 
taxation by the selection of subjects which under all the 
circumstances it is deemed wise and politic to subject 
to the burden. Whether a person, in respect to his 
property or his occupation, falls within the category of 
taxables or not, is immaterial as affecting his claim to 
protection from the government. It is enough for 
him that the government has selected for itself its own 
subjects for taxation and prescribed its own rules. It 
is his liability to taxation at the will of the govern- 
ment that entitles him to protection, and not the cir- 
cumstance of his being actually taxed. And the tax- 
ation of a thing may be and often is, when police pur- 
poses are had in view, a means of expressing disap- 
proval instead of approbation of what is taxed. 

There has undoubtedly been felt and expressed a 
strong sentimental objection to the doing of any thing 
by the State that even seemed to be a lending of its 
countenance toa business which the objectors regarded 
as evil in itself, especially to the State participating in 
the profits of a pernicious trade. But the objection 
never found expression in laws forbidding the taxation 
of liquors, or of the business in dealing in them. In- 
deed, in this State, liquors have always been taxable as 
property; and so have been the implements by means 
of which forbidden games of chance have been carried 
on. Yet when the keeper of billiard tables is com- 
pelled to pay a tax it can be no defense to him either 
in law or in morals that he is compelled to do so from 
the profits of an illegal business. To refuse to receive 
the tax under such circumstances would tend to en- 
courage the business instead of restraining it; and 
would not only be unwise because of exempting one 
man from his fair share of taxation, but also because 
it would tend to defeat the State policy which forbids 
games of chance or hazard. The idea that a thing is 
favored because it is taxed may be examined in the 
light of the practice of this State in some other par- 
ticulars. It has always been thecustom in apportion- 
ing taxes by valuation to make some discriminations 
based on reasons of public policy. As an illustration 
we may mention the case of property devoted to educa- 
tional or charitable purposes and which as a general rule 
has been exempted from general taxation. The general 
belief has been that the interests and welfare of the 
whole community would be best subserved by abstain- 
ing from any imposition of the burdens of government 
upon such property, and the legislature in apportion- 
ing the taxes has accepted this general belief and acted 
upon it. It has been done as a matter of favor and by 
way of encouragement; and yet if the argument 
against the tax in this case is sound, we do not see why 
the State should not have evidenced its approbation of 
educational and charitable institutions by taking 
special care that they should feel its burdens, while at 
the same time it stigmatized other things which were 
regarded as immoral or pernicious, by refusing to per- 
mit them to appear on the tax roll. A tax roll might, 
undoubtedly, be made in this manner, a roll of repu- 
table names or even a roll of honor, but how any sound 
public policy would be subserved by it must require con- 
siderable ingenuity to point out. It would assuredly 
not be such policy as States have usually acted upon. 
While in the selection of subjects for taxation, 
revenue is to be considered and kept 
it is impossible to exclude other considerations. 


in view,’ 





In proposing a tax, it might always be a question 
whether it should be imposed upon persons or upon 
property by value; and if so, upon what property; or 
upon business; and, if so, what kinds of business; or 
whether it should not be a combination of all these. 
One method might be the easiest for the collection of 
the necessary revenue, but most injurious or unequal 
in its results; one might discourage industry and an- 
other encourage it; one might collect the tax from 
luxuries, and therefore fall mainly upon the rich, while 
another would collect it from necessaries, and be op- 
pressive to the poor. The whole question would be 
quite as much one of policy as of necessity, and a leg- 
islator would be unfit for his office who did not look 
beyond the proposed tax to its probable results. This 
ia especially true in every case where the tax has refer- 
ence to police as well as revenue. A particular busi- 
ness may then be taxed while others are spared, not 
only because for any reason it can best bear the bur- 
den, but also because such surroundings attach them- 
selves to the business taxed as to render the discour- 
agement and discipline of heavy taxation wise and 
politic. In the few cases in which the right to do this 
has been denied on the ground of inequality, the courts 
have affirmed it as being beyond question. See Du- 
rach’s Appeal, 62 Penn. St. 391, 494; Fletcher v. Oliver, 
25 Ark. 589; State v. Parker, 32 N. J. 426, 431. The 
Federal government has gone, to a great extent, in the 
same direction, levying duties in some cases which, in 
their results, are prohibitory; and in the cases of the 
State banks purposely taxing them out of existence. 
Veasie v. Fenno, 8 Wall. 533. This case does not call 
for any expression of opinion upon legislation of that 
extreme character, for we have nothing in this law 
that goes beyond the ordinary legislation when it is 
enacted for the double purpose of revenue and regula- 
tion. 

This State has never shown any disinclination to 
make things, morally and legally wrong, contribute to 
the public revenue when justice and good morals 
seemed to require it. If it were to act upon the idea 
of refusing to derive a revenue from such sources, it 
ought to decline to receive fines for criminal offenses 
with the same emphasis that it would refuse to collect 
a tax from an obnoxious business. If the tax is laid by 
way of discouragement or regulation, it has the same 
general object in view with the fine; not only as it 
affects the person taxed and the community, but also 
in the use to which the money is devoted. Yet the 
Constitution expressly provides for a library fund to 
be derived from the violations of the public law. 
Const., art. 13, § 12. A provision that may as legiti- 
mately be said to be a license of crime as a tax ona 
traftic may be said to be a license of the traffic. 

Taxes upon business are usually collected in the 
form of license fees; and in this may possibly have 
led to the idea that seems to have prevailed in some 
quarters, that a tax implied a license. But there is no 
necessary connection whatever between them. A busi- 
ness may be licensed and yet not taxed, or it may be 
taxed and yet not licensed, and so far is the tax from 
being necessarily a license that provision is frequently 
made by law for the taxation of a business that is 
carried on under a license existing independent of the 
tax. 

Such is the case where cities, under proper legistative 
authority, tax occupations which are carried on under 
licenses from the State. Ould v. Richmond, 23 Gratt. 
464; Napier v. Hodges, 31 Texas, 287; Cuthbert v. Conley, 
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82 Ga. 211; Wendover v. Lexington, 15 B. Monr. 258. 
The license confers the privilege, but it is not perceived 
why a privilege thus conferred should not be taxed as 
much as any other. The Federal laws give us illustra- 
tions of the taxation of illegal traffic. A case in point 
was that of the taxation of the liquor traffic in this 
State previous to the repeal of the prohibitory law; 
the Federal law found a business in existence and it 
taxed it without undertaking to give it any protec- 
tion whatever. McGuire v. Com.,3 Wall. 387; Purvear 
v. Com., 5 id. 475. What would have prevented the 
State from taxing the same traffic at the same time? 
Is it any more restricted in the selection of subjects of 
taxation than the general government is? If one may 
tax and the same time refuse to protect, may not the 
other dc the same? The only reason suggested for a 
negative reply to these questions is, that it was the 
State itself, not the United States, that made the busi- 
ness illegal, and it would be inconsistent and absurd 
to declare it illegal and at the same time tax it. But 
how the inconsistency would appear in one case rather 
than the other is not apparent. The illegality was de- 
clared by competent authority, and yet the Federal 
government taxed the trade, at the same time refus- 
ing or being unable to protect it. If protection be- 
cause of the tax was due to the very thing upon which 
the tax was imposed, there would be an inconsistency 
in. taxing a prohibited trade; but treating taxation, 
however and wherever it may fall, as the return for 
the general benefits of government — for the protec- 
tion to life, liberty, the social and family relations as 
well as to business and property — which is the only 
legal and proper idea of taxation, there is no inconsist- 
ency whatever in making a thing which is not pro- 
tected, one of the measures or standards by which to 
determine how much the party owning or supporting it 
ought to pay to the government. If one puts the gov- 
ernment to special inconvenience and cost by keeping 
up 4 prohibited traffic or maintaining a nuisance, the 
fact is a reason for discriminating in taxation against 
him, and if the tax is imposed on the thing which is 
prohibited or which constitutes the nuisance, the tax 
law, instead of being inconsistent with the law declar- 
ing the illegality, is in entire harmony with its general 
purpose and may sometimes be even more effectual. 
Certainly, whatever discriminations are made in taxa- 
tion ought to be in the direction of making the heavi- 
est burdens fall upon those things which are obnoxious 
to the public interests, whenever that is practicable. 

For these reasons we think the objections which have 
been made to the law have no validity. 

The decree of the Superior Court dismissing the bill 
will be affirmed with costs. 

The other justices concurred. 

—— + 


BOOK NOTICES. 


Commentaries on the Law of England. By Herbert Broom, 
LL. D., of the Inner Temple, Barrister at Law; Reader 
in Common Law to the Inns of Court; Author of “A 
Selec wt of Legal Maxims,” etc., and Edward A. Had- 
ley, M. A., of Lincoln’s Inn, Barrister at Law, late Fel- 
low of Trinity College, Cambridge. In two volumes. 
Vol. I, with Notes by William W _ Counselor at Law. 
Albany : John D. Parsons, Jr. 


HOUGH the celebrated Commentaries of Mr. Jus- 
tice Blackstone still remain without a rival as an 
institute of legal education, their contents have been 
so trenched upon by the ‘‘amending hand” of legisla- 
tors and of judges, that the student of to-day, who 
shall rely upon them for an account of our present 





system of jurisprudence, will be continually led 
astray. In the expressive words of Austin, they are, 
to a considerable extent, ‘the charnel-house of dead 
law,” and ought to be read by the student only after 
he shall have acquired such a general knowledge of 
legal principles, that he can distinguish between the 
obsolete and the living. When a young man begins 
his legal studies, the impressions he gets are much 
stronger than those of later years, and it is of especial 
importance that they be correct. We are by no means 
in sympathy with that new school of legal philosophers 
(happily a small one) who reprobate the study of Black- 
stone; but it should be postponed until such a period 
as will enable the student to read it with judgment 
and discrimination. 

Broom and Hadley’s Commentaries—the first vol- 
ume of which has just been republished in this country 
—is sometimes termed ‘‘ Blackstone Re-written,”’ be- 
cause, with Blackstone’s Commentaries as a model and 
basis, they have attempted to present the law of to- 
day as Blackstone would present it were he now living. 
It would be impossible, without entering minutely 
into details, to notice at any great length this most 
valuable work. We shall attempt nothing more, at 
this time, than to give its general plan and design, and 
the learned authors have done that with so much 
force and correctness in their Preface, that we tran- 
scribe their remarks rather than hazard our own: 

“These Commentaries upon the laws of England pur- 
sue the order adopted, and contain much of the mat- 
ter to be found in Sir W. Blackstone’s celebrated vol- 
umes. They are meant to be such as he would himself, 
if now living, have reproduced, amending where 
amendments were needed, adding from the reports and 
statute book, and modifying his style in accordance 
with modern usage. This task, even to the great com- 
mentator, would have been difficult, and to those on 
whom it has fallen has necessarily been very formida- 
ble. Neither is the existing state of our law such as 
may facilitate the endeavor to exhibit it in a shape 
compendious and philosophical. In part dependent 
upon cases decided with reference to isolated facts, in 
part dependent upon statutes, too often enacted with 
reference to especial exigencies, each page of our legal 
volume unfolded by the hand of timeadds to the per- 
plexities of an author. And difficult as it may be to 
determine the state of our law at this or at that period, 
it is scarce possible accurately to exhibit it at the mo- 
ment when a work, in the preparation of which years 
have been continuously occupied, emerges from the 
press. Admitting that the customary law of England 
is in the main certain; that though in some sort 
flexible, this flexibility is made conducive to the ends 
of justice; the statute law is undeniably shifting and 
unsettled, for that which is written to-day may be ef- 
faced to-morrow, or may be impliedly repealed, or al- 
tered and amended by phraseology so doubtful as to 
call for authoritative exposition. Thus is it that the 
judgment of an appellate court may falsify a proposi- 
tion correct when it was penned; that a statute cun- 
sisting of some few brief clauses may shatter a fabric 
reared with persistent labor by the commentator. But 
these considerations should neitber discourage the 
author nor deter the reader. The mishap adverted to 
is inseparable from our system of jurisprudence. And 
to abstain from the study of our law because it cannot 
in all respects be precisely and accurately set forth 
would be as senseless as to abstain from the study of 
pharmacy because its appliances cannot always cure. 
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“These commentaries treat of the Rights of Persons, 
the Rights of Things, Private Wrongs, and Public 
Wrongs. Under the first of these heads are considered 
not merely the absolute rights of individuals, such as 
the right of liberty and that of property, but also the 
nature of those institutions which, by the framers of 
our law, were deemed essential for assuring and main- 
taining them —the attributes of parliament, of the 
sovereign, and of minor magistrates are here passed 
under review — the states and conditions of the people 
are regarded — rights and liabilities incident to the or- 
dinary relations of society are enumerated. Under 
the second of the above heads are included the classi- 
fication and legal nature of real property, the tenures 
and titles of its occupants —the various species of es- 
tates — the modes of acquiring and transferring them. 
Personalty is likewise here noticed, the property in 
and title to it. The third division of this work is de- 
voted to the redress of private wrongs— the courts 
which administer it — their jurisdiction and method 
of procedure; while the fourth division exclusively 
concerns itself with acts which are criminal in kind, 
with offenses against the crown, the commonwealth, 
the community—the manner of repressing and of 
punishing them. An epitome follows of the Rise and 
Progress of the Laws of England.” 

We shall attempt shortly to do something like jus- 
tice to the merits of this sterling work, but we cannot 
let this opportunity pass to commend the work of the 
American editor. Mr. Wait has added many notes, 
some of them—for instance, those on Marriage, Di- 
vorce, Parent and Child, Master and Servant, Corpora- 
tion and Mortgages—are of great value, and display, 
not only great industry, but also good judgment anda 
clear insight into the subject. 


United States Digest; First Series. Vol. VII. Boston: Lit- 
tle, Brown & Company, 1875. 

This volume contains the titles between ‘‘ Highways”’ 
and “‘ Judge,’ both inclusive. The largest titles are 
Highways, Homicide, Husband and Wife (occupying 
over 200 pages), Injunctions, and Insurance. The 
value of such a work, bringing together, as it does, a 
synopsis of all the adjudications of the country up to a 
recent date, can hardly be appreciated by one who has 
not tested it. While we occasionally detect an error, 
particularly in citations of cases, yet the general accu- 
racy and the power of condensation of the editor are 
matters for wonder. Instead of feeling regret for de- 
ficiencies, we feel only sincere gratitude for what has 
been accomplished. 

—_—__4_____ 


NOTES. 


HE Bar of Memphis have a Library Associatien 
which, from the report we have of it, we should 
judge to be unusually prosperous and creditable. The 
library has already reached the number of thirty-tive 
hundred volumes, and embraces complete sets of the 
reports of twenty-two States, and parts of sets of the 
reports of the other States, together with many Eng- 
lish reports, and English and American text-books. 
The Association is out of debt, and makes all its pur- 
chases for cash. A noticeable feature of its manage- 
ment is its liberality toward non-members. All law- 
yers residing in other States, or in other counties of 
Tennessee, are given the privilege, when in Memphis, 
of using the library to the entire extent allowed to resi- 
dent members, and this without charge or ceremony. 





The New York Evening Post gives the following 
biographical sketch of Judge Johnson: Judge Alexan- 
der S. Johnson, of Utica, who has just been offered the 
United States Circuit Court Judgeship of this circuit in 
place of Judge Lewis B. Woodruff, deceased, is a native 
of that city, and a son of the late Alexander Bryan 
Johnson, author and banker. He studied law with 
Mr. Charles P. Kirkland, formerly of Utica, but now 
a distinguished member of the bar of this city. Soon 
after his admission to practice he opened an office here, 
and formed a copartnership with the late Judge Hurl- 
burt. After the election of that gentleman to the 
bench of the Supreme Court, Judge Johnson formed a 
copartnership with Mr. Southmayd, now of Evarts, 


| Southmayd & Choate, which was continued until his 


election to the bench of the Court of Appeals in 1852. 
Judge Johnson held this position until the memorable 
campaign of 1860, when he was renominated by the 
Democratic party and defeated. On assuming the 
duties of his office in 1852, he removed to Albany, 
where he continued to reside until the close of his 
term and the death of his father, when he made his 
home in Utica. In January, 1873, Judge Johnson was 
appointed a commissioner of appeals by Governor Dix, 
to fill the vacancy caused by the resignation of Judge 
Ward Hunt, and in December of the saine year he was 
made a judge of the Court of Appeals in place of Judge 
Peckham, deceased. His term to the latter position 
expired December 31, 1874. He received the Republi- 
can nomination to fill the remainder of the term, but 
was defeated with his party last year. The appoint- 
ment of Judge Johnson is received with great favor by 
the New York bar. He is about 57 years of age and in 
the prime of life. 


An English contemporary states that Mr. Clarke, 
second judge of the Appeal Court at Ernacollum in 
Cochin China,recently enforced in a remarkable way the 
penalty for contempt of court. It happened that a wit- 
ness who had been summoned ina civil suit failed to 
appear before the judge, who thereupon got into a 
boat and started at once for Challacoddy, some forty 
miles away. Arriving there, the witness was promptly 
seized by the judge and forced into the boat, and con- 
veyed back to the court-house at Ernacollum, in spite 
of all his remonstrances, protests, and resistance. It 
turned out, however, that the witness whose contempt 
of court had so excited the judge’s indignation had 
never been summoned at all. The process-server ad- 
mitted that to be the case, and declared that the man 
he had summoned was not the individual whom the 
indignant judge had traveled eighty miles in hot haste 
to secure and bring into court. There was nothing for 
Judge Clarke to do but to apologize, and compensate 
and release the bewildered native. 


There was very little occasion in early times to 
complain of the ‘‘ law’s delay,’’ especially on the part 
of accused persons. In the seventeenth century, as we 
find from the Life of Lord Shaftesbury, the assizes, 
lasting at each place only two days, the business was 
got through easily, as many as five, six, or seven, or 
even double that number, of the cases being capital, 
and in two days sixteen criminals would be convicted 
of capital offenses and condemned to die (Vol. 1, App. 
xli); whereas in our time, notwithstanding stenogra- 
phers and other labor-saving machines, a murder trial 


is most likely to last a week, and an action growing 
out of a horse trade is seldom disposed of in less than 
a day. 





THE ALBANY LAW JOURNAL. 


273 











All communications intended for publication in the LAw 
JOURNAL should be addressed to the editor, and the name 
of the writer should be given, though not necessarily for 
publication. 


Communications on business matters should be ad- 
dressed to the publishers. 








The Albany Law Journal. 


ALBANY, OcroBER 80, 1875. 











CURRENT TOPICS. 


STAFF correspondent of the Tribune, writing from 

Syracuse on the 23d inst., makes some revelations 
concerning Mr. James Noxon, the Republican nom- 
inee, in the fifth judicial district, for Justice of the 
Supreme Court, which, if true, show his entire un- 
worthiness of the office which he seeks. The story 
in brief is this: Some years ago a Mr. Davis, the 
executor or trustee of the estate of Samuel Oakley 
of New York city, having confidence in Mr. Noxon’s 
integrity and business capacity, intrusted to him 
$20,000 belonging to the estate to invest. Mr. 
Noxon invested the money in bonds and mortgages; 
but subsequently, and, as is claimed, without the 
knowledge of his principal, again converted the 
mortgages into money, and used the money himself, 
forwarding the interest regularly, and leaving Davis 
to suppose that the money was still secured by the 
mortgages. In May or June, 1867, Mr. Charles W. 
Swift, of Poughkeepsie, went to Syracuse as counsel 
for Mr. Davis, to effect a settlement with Noxon. 
Noxon made out a statement, and proposed to settle 
by giving mortgages upon property which he 
claimed to own, the principal portion being thirty 
acres of land in the county. The statement, which 
was in his own handwriting, represented him as the 
owner of these thirty acres; that he had been such 
since 1864, and that the only incumbrance thereon 
was a mortgage for about $2,000. Thereupon mort- 
gages upon said lands were executed by him to Mary 
and Sarah Oakley, the heirs. In 1871, Noxon be- 
came bankrupt, and, subsequently, Mrs. Cowles, 
wife of Noxon’s present law partner, brought suit 
against Noxon and the Misses Oakley, the mort- 
gagees, to establish her vendor's lien for the pur- 
chase-money for these thirty acres. Upon the trial 
it appeared, from the evidence of Noxon himself 
and of others, that he purchased the thirty acres 
upon May 13, 1867, only about five weeks before his 
statement to Swift; that he had never paid a dollar 
of the purchase-money, and that there was a mort- 
gage upon the lands for $5,000 when he executed 
the Oakley mortgages. The result was that the 
Misses Oakley lost their money. The correspondent 
fortifies his assertions by copious extracts from the 
evidence of Noxon himself upon the trial, which 
neither tend to explain nor to palliate the offense 
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charged. Unless Mr. Noxon can satisfactorily ex- 
plain these transactions, he ought to be overwhelm- 
ingly defeated. 


The Supreme Court of the United States an- 
nounced, on Monday, its decision in the Farmers & 
Mechanics’ Bank v. Deering, therein holding that the 
usury laws of the State of New York are not appli- 
cable to national banks, and thereby overruling the 
decision of the Court of Appeals in First National 
Bank of Whitehall v. Lamb, 50 N. Y. 95. This de- 
cision amounts to a practical repeal of the usury law 
of this State, so far as banks, either national or 
State, are concerned, since the Legislature, in 1870 
(Laws 1870, ch. 163), passed an act expressly in- 
tended to place the banking associations, organized 
and doing business under the banking laws of this 
State, on an equality, so far as relates to interests 
and discounts, with the national banks organized 
under the act of Congress. Common fairness would 
now seem to dictate that our usury law ought to be 
either repealed or so far modified as to put all, 
whether corporations or individuals, upon a footing 
with the banks. 


Not unnaturally, the English Bar feels some trepi- 
dation as to the effect of the new Judicature Act 
upon it, but we doubt if any of its members take 
quite so hopeless a view as did Mr. Pym Yeatman 
in a paper read at the meeting of the Social Science 
Association. His opinion was, in substance, as fol- 
lows: The grand old bar of England would die 
out and a new race of lawyers succeed them, though 
whether it would be for the benefit of the public 
must be seen. The principle of the life of the bar 
is the principle of centralization; and that of its 
destruction is that of decentralization, which is the 
immediate and necessary result of the Judicature 
Act. When writs are issued from the numerous 
districts already selected, and causes are brought to 
trial in the most important of them, a large class of 
practitioners who possess what is called agency busi- 
ness will be swept away, or if they will still do 
business, they must settle in the chief of the country 
districts where centers are to be appointed. Barris- 
ters who depend upon these agents for their busi- 
ness must also localize there; if not, other men will 
conduct the chamber work, and hold the briefs at 
the trial. Following slowly in the wake of these 
men will come a different class, who are to be pitied, 
for their fate is a cruel one. This is the class of 
leaders, or those who now enjoy a good practice on 
circuit, who will have either to renounce practice 
altogether or take an inferior position. Nor is this 
the only or worst change that, in his opinion, will 
follow. Shorn of their honors, the local bar will 
be drawn by starvation to break down the rules of 
etiquette which now prevent them from seeing clients 
directly. And as a necessary consequence to this 
act of self-abasement and aggression on the part of 
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the bar, the attorneys will make every effort to 
break down the barriers which exist between them- 
selves and the bar. It should be the aim of the bar, 
therefore, to prevent this amalgamation, and to pre- 
serve itsexistence. These gloomy vaticinations would 
affect us very much, did we not remember that this 
is the same Mr. Pym Yeatman who brought forth 
T he History of the Common Law, and who announced 
therein that the island of Great Britain was settled 
in the age of Noah by Gomer, and who asserted that 
**Rome fell because the breadth of the base on 
which it rested overshadowed it.” 


A writer in Temple Bar has, we fear, been drinking 
in inspiration from the ALBANY LAw JouRNAL with- 
out knowing it, or, at least, without acknowledging 
it. He seeks to be an iconoclast; to ‘“‘right the 
wrongs of centuries;” in short, to put an extin- 
guisher on Portia. He writes of ‘‘Shylock the 
Jew-ed,” and he thinks he has made a discovery. 
He plumes himself thus: “ What a delight it is to find 
out that every one else has been wrong; what glory 
to know that you are the smart fellow who has made 
black into white.” The discovery is, that Portia’s 
decision is not justified by the common law; that 
there is nothing jin Coke, nor in Hale, nor in Black- 
stone, like it. Getting into the merits of Shylock’s 
case, as there presented, we find that the writer has 
given the substance of what purported to be a decis- 
ion of the Commission of Appeals of this State in 
the case of Levi Shylock, appellant, v. Angelo Antonio, 
respondent, reported in the ALBANY Law JourNAL 
for March 30, 1872. 5 Alb. L. J. 193. In that de- 
cision the court considered these several conclusions 
of Portia: (1) That the bond was valid, and that 
the plaintiff was entitled to his pound of flesh; 
(2) that he was entitled to exactly a pound of flesh, 
neither more nor less, and not a drop of blood; and 
that if he drew blood, or took a grain of flesh more 
or less than a pound, he would be guilty of murder; 
(3) that under an ancient and obsolete ordinance 
the plaintiff was liable to capital punishment ‘for 
practicing against the life of a christian;” (4) that 
he could only escape this punishment by giving half 
his fortune to his daughter, who had just married a 
christian, and by turning christian himself. The 
Commission, in an opinion which, in some respects, 
was never equaled by any other production of that 
learned tribunal, and which, for a wonder, was not 
dissented from by even one Commissioner, reversed 
the decision of Portia on every point, ordered judg- 
ment for Shylock, and directed that, if he so elected, 
he be permitted to relapse into Judaism. The 
Temple Bar man follows closely, though afar off, the 
footsteps of the Commission, and presents absolutely 
nothing new, beyond the statement that had Shy- 
lock lived in these days, he would have been Arch- 
bishop of Canterbury or Lord Chancellor. 








NOTES OF CASES. 


A® interesting point of insurance law came before 

the Supreme Court of Pennsylvania, in Somerset 
Co. Mut. Ins. Co.v. May, 2 Weekly Notes of Cases, 43, 
which resulted in an equal division of the court, one 
member being absent. A, the agent, secretary and 
director of a mutual insurance company, took the 
application for insurance, premium note, and note 
of hand for cash premium, of B, promising to notify 
him if the application was rejected, and, in that 
case, to return the note of hand. A by-law of the 
company required the approval of two directors to 
every application. B’s application was rejected by 
two directors, of whom A was one. B received no 
notice of the rejection of his application until after 
the premises were burned, seven months after appli- 
cation was made. The court below had held that 
the plaintiff could recover against the company 
upon the agreement to insure, and, the court being 
divided, that judgment was affirmed. Ordinarily, 
a proposal not answered remains a proposal fora 
reasonable time, and then is regarded as withdrawn, 
The case of Insurance Company v. Johnston, 11 Harr. 
72, decided that a proposal is not to be presumed to 
be accepted from a delay of near six months to re- 
fund the premium paid, and to notify the applicant 
that his offer has been rejected. The reason is that 
delay cannot, of itself, make a contract; that the 
applicant has in his own hands the power of correct- 
ing the delay; and that both parties are interested 
in the acceptance of the proposal, and both are 
expected to attend to it with reasonable diligence. 
But it is said, in the same case, that a neglect or 
delay that has properly a tendency to mislead an- 
other, and which is incompatible with honesty, may 
be charged as a ground of liability. In the Somer- 
set case, there was not only a delay and neglect for 
nearly seven months to refund the premium and give 
notice that the application was rejected, but there 
was an express promise to notify the plaintiff if the 
application was rejected, and this promise was made 
by the secretary of the company, who was also one 
of its directors. The company put the plaintiff off 
his guard, and it would seem reasonable that it 
should therefore be lable. 


The Court of Appeals of Maryland, in the case of 
The Knickerbocker Life Insurance Company v. Peters, 
passed upon that much discussed clause in the ordin- 
ary insurance policy, forfeiting the policy if the 
insured ‘‘shall die by his own hand.” It came to 
the conclusion that unintentional or accidental self- 
killing would not avoid the policy —a point upon 
which there was no doubt — but that ‘‘ opinions are 
irreconcilably in conflict as to its true construction 
in other respects.” The court below had instructed 
that self-destruction in a fit of insanity, which over- 
powered the consciousness, reason and will, from a 
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mere blind and uncontrollable impulse, or impelled 
by an insane impulse which the reason left to the 
insured, did not enable him to resist, will not avoid 
the policy. It must be presumed that he was not 
impelled by any such impulse in the absence of evi- 
dence to the contrary, and such evidence must relate 
to the precise time of the occurrence, if he was only 
subject to fits of insanity. It is not sufficient to 
prove merely that the insured was insane at times; 
he must be proved insane at the precise time when 
the act was committed, and in the absence of such 
proof it must be presumed that he was then sane, 
and they cannot draw an inference that he was in- 
sane from the fact that he destroyed his own life. 
Held, that these instructions stated the law more 
explicitly and favorably for the insurer than any 
American authority brought to the attention of the 
court, and a finding of the jury that the insured 
killed himself in a fit of insanity, as stated in these 
instructions, if supported by evidence, must be con- 
elusive against the insurer. 


The cases of the United Society of Skakers v. Under- 
wood, 9 Bush, 609, is one of undoubted importance 
as bearing upon the relation which directors of banks 
bear to customers of the bank, but, unless we greatly 
mistake its full force, has been greatly misapprehend- 
ed in some quarters. The action was by a special de- 
positor against the directors of an insolvent bank to 
recover the value of bonds wrongfully converted by 
the officers of the bank to the use and benefit of the 
bank. The plaintiff alleged that the directors had 
or could have had, by the exercise of the most ordi- 
nary diligence, knowledge of such conversion. A 
demurrer to the complaint was overruled. Mr. 
Isaac F. Redfield, commenting on this case in the 
American Law Register, dissents from its conclusion 
on the ground that there was no privity between 
the directors and the depositors; and if the forego- 
ing statement were all there was of the case, his 
opinion would no doubt have been correct. But 
with a nice and curious infelicity he omitted from 
his statement of the case, and from his comments, 
all reference to the further fact stated in the declar- 
ation in these words, that the defendants, acting as 
directors, “did on various occasions declare divi- 
dends when the condition of the bank did not jus- 
tify the same, and so appropriated to themselves, 
they being the largest stockholders, large sums of 
money actually realized from the conversion of the 
plaintiffs’ property as aforesaid.” In other words, 
that the defendants pocketed the proceeds of plain- 
tiffs’ bonds, knowing them to have been wrongfully 
converted. The court expressly made this subse- 
quent declaration of dividends, with knowledge, a 
turning point in the case. It said, ‘‘ having notice, 
it was their duty, and they had full power in the 
premises to prevent the sale. Failing in this, their 





subsequent action in directing the proceeds or some 
portion thereof to be paid out in the shape of divi- 
dends to the stockholders, including themselves, 
was a ratification of the conversion which they had 
theretofore wrongfully permitted.” There cannot 
be much question about the decision on such a state 
of facts. 


A point of some interest to those looking after 
State rewards was decided in The Auditor v. Ballard, 
9 Bush, 572. That was in a proceeding to compel 
the payment of a reward offered by a governor for 
the apprehension of a fugitive from justice. The 
defense set up that before said reward was offered 
the plaintiff had apprehended the fugitive, and that 
said fugitive had been delivered, and was in jail 
when the proclamation of the reward was delivered 
to the public printer for publication; that, on learn- 
ing these facts, the proclamation was withdrawn, 
and that the plaintiff did not know when he appre- 
hended and delivered the fugitive that a reward 
had been offered. But the court held that the 
reward was published when the proclamation was 
signed and entered on the executive journal; that 
the offer was then complete, and that an apprehen- 
sion and delivery thereafter entitled the one render- 
ing the service to the reward, whether he actually 
knew of it or not. The same court, in Lee v. The 
Trustees of Flemingsburg, 7 Dana, 28, in an action 
to recover a reward for apprehending a felon, held 
it to be necessary for the plaintiff to aver and prove 
that he pursued and apprehended the felon in con- 
sideration of the reward offered, which he could not 
have done unless he knew that the reward had been 
offered. But the court distinguished the cases, on 
the ground that a publication amounted to knowl- 
edge. So far as relates to rewards offered by private 
individuals, it was held in Howland v. Sounds, 51 
N. Y. 604; 8. C., 10 Am. Rep. 654, that the one 
claiming a reward must know of it and have acted 
with reference to it to entitle him to recover, and 
the same doctrine was held in Marvin v. Treat, 87 
Conn. 96; 8. C., 9 Am. Rep. 307. 

The Lords Justices decided a point of more than 
ordinary interest upon the law of vendors and 
purchasers in Ex parte Barrell, 33 L. T. R. (N. 
8.) 115. The case was this: A person con- 
tracted to purchase certain lands and paid a deposit, 
the contract containing no provision for forfeiture 
of the deposit on non-completion through the pur- 
chaser’s default. After the title had been accepted, 
but before completion, the purchaser was adjudicated 
bankrupt, and his trustee disclaimed all interest 
under the contract, and demanded that the deposit 
should be returned to him. The court held that, as 
the contract had gone off through the purchaser’s 
default, the trustee, in his bankruptcy, had no right 
to recover the deposit. 
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SKETCHES OF EMINENT ENGLISH JUDGES. 
CoKE. 


rd in 1551 and dying in 1634, Coke lived in 

the most interesting era of our annals. His 
times were crowded with the most stirring and im- 
portant events, and the actors upon the stage of life 
were among the greatest of the human race. The 
battle of Lepanto, the massacre of Saint Bartholemew, 
the defeat of the Spanish Armada, the first circum- 
navigation of the globe, the Gunpowder Plot, the 
deliverance of Holland from Spain, the invention of 
the telescope,— these were events the like of which 
no old man in our times can enumerate in the even- 
ing of his days as having occurred within his recol- 
lection. Much less can any living man number 
among his contemporaries such a female sovereign 
as Elizabeth; such poets as Spenser, Shakespeare, 
Jonson, Milton, Tasso; such philosophers as Bacon 
and Descartes; such discoverers as Gallileo, Raleigh, 
Drake; such statesmen as Grotius, Burleigh, Crom- 
well; such prose authors as Montaigne and Cervantes ; 
such artists as Michael Angelo and Rubens. To 
have been regarded by his contemporaries as the 
greatest lawyer of such an era, and to have this 
judgment unhesitatingly confirmed by posterity, is 
no small fame for any man, and this glory is Edward 
Coke’s. 

Coke’s character is one of great lights and deep 
shades. We discover in it none of the irregularities 
of genius; but much of the meanness of a calculating 
and petty mind. In estimating his character, we 
must not compare him with great lawyers in our day, 
nor with those of a century ago,—neither with a 
Mansfield nor with a Marshall,— but with his con- 
temporaries, and measure him by that standard. 
This will excuse or extenuate much that would other- 
wise seem harsh, arrogant, and violent in his char- 
acter. This basis of judgment, however, must not 
be too exclusively relied on. Not what was prac- 
ticed, but what was thought of the practice, in any 
given age, is the proper standard of judgment. 
Thus Coke’s use of the rack in the examination of 
accused persons may be pardoned, because it was 
in consonance with the cruelty of that day, and 
very few thought it wrong; but Bacon’s taking of 
bribes cannot be justified, because, although such 
conduct was then not unprecedented among judges, 
yet the moral sense of the times was opposed to it, 
and he was condemned by it. So of Coke’s abuse 
of Raleigh and Essex, which was remembered against 
him on his own downfall, and of which Bacon said: 
‘“You were wont to insult over misery, and to in- 
veigh bitterly at the persons, which bred you many 
enemies, whose poison yet swelleth, and the effects 
now appear.” It must be borne in mind, when we 
undertake to form a judgment of his intellectual 
weight, that he stood at the spring of the law, and 
not at its ocean side. The law in Coke’s day was a 





narrow, artificial, and unaccommodating system, 
Scarcely one of the fertile sources of modern litiga- 
tion was then known. The principal part of legal 
learning was then restricted to the abstruse and dif- 
ficult real estate law, while bills of exchange, insur- 
ances, patents, telegraphs, railroads, and trade-marks 
were as much unrealized as the wonders of the 
Arabian tales. Lord Campbell wrote, a quarter of 
a century ago, ‘‘there are now more volumes of law 
reports published every year than at that time con- 
stituted a lawyer’s library.” There were then only 
twelve volumes of reports extant! If Lord Camp- 
bell had flourished now, he must have written 
‘*month” instead of ‘‘year.” Possibly three hun- 
dred years hence as many more new subjects of liti- 
gation will arise, and those which now engross our 
attention will have become antiquated or superseded, 
If not, we must pray for a new caliph of Omar to 
burn our books, or resort to a bibliothecal repudi- 
ation. 

The two most salient points of Coke’s character 
on its favorable side were his learning, his integrity, 
and his independence. Of the former that may be 
said which cannot be said of any lawyer of our day, 
or of the last century,—it was exhaustive and com- 
plete. He knew all the law of his time—he made 
a good deal of it, or if he did not create it, he 
methodized it and rendered it practical. He was 
the first great commentator of the law of England 
and the first great reporter of the decisions of her 
courts. A more striking evidence of even the wisest 
man’s lack of prescience was never afforded, than 
his apology for writing his commentaries in English, 
nor was a more amusing expedient to render law 
reports comprehensible and readable ever given than 
his rhymed abstracts of the different cases, begin- 
ning with the name of the plaintiff, as for instance: 
Hubbard: 


“Tf lord impose excessive fine, 
The tenant safely payment may decline.”’—(4 Rep. 27.) 


Cawdry: 
*’Gainst common prayer if parson say 
In sermon aught, bishop deprive him may.”— (5 Rep. 1.) 


Coke’s great rival, Bacon, praises his reports, and 
justly ascribes to them the praise of having preserved 
the vessel of the common law in a steady and con- 
sistent course, ‘‘for the law,” says he, ‘‘by this 
time had been like a ship without ballast, for that 
the cases of modern experience are fled from those 
than are adjudged and ruled in former time.” 
Much of Coke’s learning is too crabbed and abstruse 
for our use, but it has been appropriated and re- 
moulded by succeeding commentators, until it has 
become incorporated into our common law, as 
Shakespeare has been taken into our common speech, 
so that we know something of him without having 
studied him. As to his integrity, he was pure in an 
age when so great a man as Bacon was corrupt. 
This virtue lost something of its charm in his case 
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from the arrogance with which he asserted it, as in 
his vindictive prosecution of Bacon, but his bitterest 
enemies have never been able to point to a spot in 
his judicial ermine. But the noblest trait of his 
character was his independence. Undera grasping 
tyrant, who formed a systematic plan to convert the 
throne of England into an absolute sovereignty, and 
when most public men and the judges were obse- 
quious and subservient, Coke, while in place, pre- 
served a lofty independence, proof against favor and 
flattery. He opposed the attempt to invest the Court 
of High Commission, instituted for ecclesiastical 
jurisdiction, with lay and temporal authority; he 
resisted the claim of the king to sit and try causes; 
he checked the arbitrary proceedings of the other 
courts; and he denied the power of the crown to 
alter the law by proclamation. But his independ- 
ence shone most clearly in the case of commendams, 
where the king claimed the right to prohibit the 
hearing of any cause in which his prerogative was 
concerned, at his pleasure. In the particular case 
in which this question first arose, Coke was able to 
persuade the other judges to join him in a letter to 
the king, protesting against the innovation. The 
king, in a rage, summoned all the judges before him, 
and “all the twelve threw themselves on their knees, 
and prayed for pardon.” So one biographer writes, 
but this is incorrect. Coke did not kneel, and he 
did not yield. Believing that all were overawed, 
the king put the question: ‘‘In a case where the 
king believes his prerogative or interest to be con- 
cerned, and requires the judges to attend him for 
their advice, ought they not to stay proceedings 
until his majesty has consulted them?” All the 
judges except Coke eagerly responded in the affirm- 
ative, but he replied: ‘‘When the case happens, I 
shall do that which shall be fit for a judge to do,” 
Happy has it been for England, that at critical 
junctures she has found such lofty spirits to save 
her liberties by a few daring words. Posterity can 
well afford to be blind to all Coke’s faults, when 
they inscribe this answer as his epitaph. 

3ut the medal has a pitiful reverse. Great and 
admirable in prosperity, Coke was ignoble in adver- 
sity. Herein he presented an extreme contrast to 
his rival Bacon, who was despicable in power, but 
dignified and uncomplaining in misfortune. While 
Coke was in place, he seemed to despise it, but when 
he lost it he groveled in his attempts to regain it. 
Perhaps his sense of the petty nature of the accusa- 
tions which cost him his power served to irritate 
him, and prevent him from accepting his fate with 
the calmness which should have accompanied his 


independent spirit. To lose the chief-justiceship 


because he had written himself ‘‘lord chief-justice 
of England,” instead of ‘‘lord chief-justice of the 
king’s bench;” because his coachman had rode 
before him bare-headed ; and because of some errors 
in his reports, was indeed trying to his patience. 





Bacon, on the other hand, felt the gravity of his 
offense, and succumbed to the punishment. At this 
period occurred the most mortifying episode of 
Coke’s life. His second wife, Lady Hatton, had 
brought him a daughter, Lady Frances. It was of 
this daughter that Jonson wrote: 


“ Though your either cheek discloses 
Mingled baths of milk and roses; 
Though your lips be banks of blisses, 
Where he plants and gathers kisses; 
And yourself the reason why 
Wisest men of love may die!” 


To ingratiate himself with the court, Coke offered 
this daughter in marriage, with her fortune and ex- 
pectations, to Sir John Villiers, the brother of the 
Duke of Buckingham (the king’s favorite), thrice 
her age and very poor. The match was violently 
opposed by Lady Hatton, who fled with the daugh- 
ter from her husband’s house, and offered her in 
marriage to the Earl of Oxford. Coke gathered a 
band of armed men, arrayed himself in a breast- 
plate, armed himself, and heading his forces, made 
an attack on his wife’s hiding-place, burst open 
gates and doors, carried away his daughter, and im- 
prisoned her in his own house. The mother made 
a forcible attempt to regain possession of her daugh- 
ter, for which Coke had her imprisoned, and during 
her confinement, despite all the efforts of Bacon to 
defeat the match, the marriage to Villiers took place. 
This contemptible subserviency did not effect its 
purpose, and Coke had the mortification of seeing 
his wife released, and high in favor at the court to 
his own exclusion. We believe, however, that 
Dixon grossly exaggerates when he represents Coke, 
at the time of his imprisonment, as groveling and 
kneeling before the council, praying to be spared 
the shame of a public trial, and that, too, ‘‘under 
his rival’s eye, in the same ignominious attitude, 
begging for mercy in the same miserable tone.” 
The picture is overdrawn and improbable. Such is 
not the conduct of the man who would not kneel to 
the king, but defied him. This is the misrepre- 
sentation of a biographer over-eager to whitewash 
Bacon, and who calls Coke ‘‘the bully of Westmin- 
ster Hall,” and has no praise for his conduct in 
respect to the commendams. The same period also 
illustrates his vindictiveness and envy, in his viru- 
lent prosecution of Bacon on the bribery charges, 
and his want of magnanimity in his cold neglect of 
the great man after his fall. 

In happy contrast with these ignoble struggles 
and exhibitions, was his career as a statesman, 
prominent in which was his framing of the famous 
Petition of Right and his procural of its passage in 
Parliament. This bill, which has been called the 
second Magna Charta, enumerated and protested 
against the abuses of the crown, and after a fruit- 
less endeavor on the part of the king to introduce a 
proviso saving “the sovereign power of the crown,” 
and after an ambiguous answer to the demand of 
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the commons for its approval, it received the royal 
assent —and the king received some subsidies. Of 
like character was his celebrated ‘‘ protestation ” in 
Parliament against the king’s doctrine that the privi- 
leges of the House were dependent on the crown. 
Indeed, Coke’s career in Parliament was as blame- 
less, elevated, and noble, as his judicial conduct. 

In person Coke was eminently handsome, and his 
bearing was dignified. His portrait in the hall of 
Sergeant’s Inn, Chancery Lane, representing him 
with his pointed beard, and dressed in his velvet 
cap, enormous collar, ermine cloak, and chain of SS., 
is one of the most elegant and picturesque of British 
portraits. His graces of person did not extend to 
his mind. He despised literature. He was a most 
pedantic and villainous verse-maker. Among the 
papers seized by the government while he was on 
his death-bed, was ‘‘one paper of poetry to his 
children.” The beneficiaries lost nothing if the gift 
failed. He considered Shakespeare and Jonson as 
> On the fly-leaf of a copy of the Nocum 
Organum presented to him by its immortal author, 
he wrote some satirical Latin verses, advising him 
to restore justice and the laws rather than the writ- 
ings of sophists, and on the title page, representing 
a ship under full sail passing through the Pillars of 
Hercules, he wrote the following: 


‘** vagrants.’ 


“ It deserves not to be read in schooles, 

But to be freighted in the Ship of Fools;” 
meaning Sebastian Brand’s work of that title. He 
wrote down his estimate of letters thus: ‘*The fatal 
end of these five is beggary,—the alchemist, the 
monopotext, the concealer, the informer, and the 
poetaster.” He illustrated that contempt by his own 
example, for a more pedantic and tedious author 
never wrote. When he tried to be very fine, this 
was the result: ‘‘ And for a farewell to our jurispru- 
dent, I wish unto him the gladsome light of juris- 
prudence, the loveliness of temperance, the stabilitie 
of fortitude, and the soliditie of justice.” He was 
extremely avaricious, and left an enormous fortune. 


” 


Indeed, his fortune was so great as at one time to 
excite the alarm of the crown. Still, it is refreshing 
to read of a rich lawyer. He married his second 
wife, who was much younger than himself, for her 
money, which was considerable, and she despised 
him, married him privately, and refused to live with 
him. His temper was bad, and he was not beloved 
by his contemporaries. He had not even the excuse 
of indigestion for his temper, for he never had any 
illness until past eighty. His private character was 
pure from vice, and he seems to have been sincerely 
and humbly religious, his last words being, ‘‘ Thy 
kingdom come, Thy will be done.” He was the 
most methodical and hard-working man that ever 
lived, perhaps, and has left, in some of his dog- 
Latin verses, his division of his time,— six hours to 
sleep, six to the law, four to prayer, two to the table, 
the rest to the muses. Doubtless he often cut the 


” 





Lord and the muses short of their allotted portion; 
at all events he did not give them time enough him- 
self to learn to forgive his enemies or write good 
English. He had an adequate idea of his own 
powers, for when he was imprisoned in the Tower, 
and the king sent him word that he had ‘ permission 
to consult with eight of the best learned in the law 
on his case,” he replied that ‘‘he knew himself to 
be accounted to have as much skill in the law as any 
man in England, and therefore needed no such help, 
nor feared to be judged by the law.” So exclusively 
a lawyer was he, that during his imprisonment, re- 
ceiving permission to send for books to beguile his 
weary hours, he sent for law books and wrote away 
on ‘*Co. Litt.” His last hours were soothed by his 
daughter Frances, against whom he had so griev- 
ously sinned in the affair of her marriage,—a real- 
ization of Lear and Cordelia, as drawn by the 
‘*vagrant” Shakespeare, except that in this case 
Cordelia had led a dissolute life. 
As Coke was hated by his contemporaries, so he 
has had a scant measure of justice from posterity. 
Destitute of the graces and amiability of Bacon, he 
has failed to educe the admiration of mankind to the 
extent which he has deserved. While Bacon’s vices 
are forgotten in the glow of his genius, Coke’s im- 
portant services to mankind are lost sight of in view 
of the repulsive and crabbed features of his charac- 
ter. This is a significant evidence that no man can 
hope to attain lasting fame by being a mere lawyer. 
Was it not Bacon himself who said ‘‘the only im- 
mortality is in a book?” Certainly it is not ina 
law book. If Coke had only written a good novel 
or poem, he might have been as morose as Dante, as 
improvident as Goldsmith, as arrogant as Johnson, 
as un-uxorious as Dickens, as irreligious as Shelley, 
and as dissolute as Byron, and posterity would never 
have counted it seriously against him. The time 
will come when even the great Mansfield will chiefly 
be remembered because a little deformed poet was 
his friend, and wrote a single verse about him. 
Heroes lived before Agamemnon, but they are for- 
gotten because they had no ‘‘sacred poet” to com- 
memorate them. Coke’s daughter had her poet; 
Coke had none. Law cannot afford to despise liter- 
ature. Coke’s rival, whom he so hated, and whose 
literary genius he despised, was a considerable law- 
yer, but it is not that which has rendered him 
famous, and which will make his name resplendent 
when Coke’s is ‘‘ but a dim-remembered story of the 
old time entombed.” Coke deserves better of pos- 
terity than he will receive, for he will be remembered 
as the man who abused Raleigh and persecuted 
3acon,—‘tas a deep but narrow-minded lawyer, 
knowing hardly any thing beyond the wearisome 
and crabbed learning of his own craft, famous only 
in his own country, and repelling all friendship by 
his harsh manners,” and not, as Hallam expresses it, 
as “the strenuous asserter of liberty on the principles 
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of those ancient laws which no one was admitted to 
know so well as himself, redeeming, in an intrepid 
and patriotic old age, the faults which we cannot 
avoid perceiving in his earlier life.” 


——__>___—. 
THE NEW ENGLISH JUDICATURE, 


T= dual judicatures which have divided the ad- 

ministration of justice in England for a number 
of centuries are at an end, and with the coming 
week begins the new system under which Law and 
Equity are to be administered by the same tribunal. 
Hereafter we may hope that English law, warming 
in the kindly embrace, will exhibit more of that 
“‘gladsome light” of which Lord Coke spoke so 
tenderly. And the Court of Chancery, that subject 
of so much popular prejudice, the Court which 
Dickens said “ has it decaying houses and its blighted 
lands in every shire; which has its worn-out lunatic 
in every mad-house, and its dead in every church- 
yard; which has its ruined suitor, with his slipshod 
heels and threadbare dress, borrowing and begging 
through the round of every man’s acquaintance, 
which gives the moneyed might the means abund- 
antly of wearing out the right; which so exhausts 
finances, patience, courage, hope; so overthrows 
the brain and breaks the heart”—that court has 
ceased to exist. 

It will remain as one of the curious problems for 
posterity, how it was that the English people should 
have originated, and so long kept up, machinery of 
justice so imperfect that one tribunal was incapable 
of deciding the whole of a controversy. Even the 
sulkiness and obstinacy of the common-law courts, 
refusing to accommodate themselves to the changes 
in the opinions and circumstances of society, refus- 
ing to recognize the new rights and new duties 
growing out of new social emergencies and a higher 
range of moral instincts, will hardly suffice to ac- 
count for such a phenomenon. Law and Equity 
had formed separate ideas in other systems of juris- 
prudence, especially in the Roman, but they had 
never been administered by separate tribunals. 

To us who have watched this sweeping and radical 
change in English judicature from a distance and 
superficially, the ease and quietness with which it 
has apparently been wrought, seem something won- 
derful. Lawyers are, from the very nature of legal 
studies and training, conservative — fond of the old 
ways, even though they be of the roughest and most 
intricate. To use the words of a great judge, 
‘*what is settled by custom, though it be not good, 
yet at least it is fit, and those things which have 
long gone together are, as it were, confederate 
among themselves; whereas new things piece not so 
well.” That the English Bar, powerful in its cen- 
tralization, permitted the introduction of a new 
judicature, is a demonstration of the intricacy and 
want of rationality of the old system. 





The cardinal principles of the system which is to 
go into operation in England on Tuesday, are the 
fusion of law and equity, and a uniform course of 
pleading for all cases legal or equitable. By a 
fusion of law and equity is not to be understood a 
fusion of rights, for that is practically impossible, 
but a fusion of judicatures. The distinction be- 
tween law and equity will remain in fact, but they 
will be both administered by the same tribunal. 
Austin denies that this distinction is necessary or 
essential to any system of positive law, but however 
that may be, it has become too deeply interwoven 
in English law to be eradicated were that desirable. 
By consolidating the best principles belonging to 
each, and by committing the administration of the 
conjoint system to one set of courts and judges, the 
desired object is accomplished. Instead of the six 
judicial entrances, hitherto existing, to Westminster 
Hall, of which every suitor was to choose the right 
one at his peril, there will hereafter exist but one 
entrance, or rather the six entrances will lead to but 
one and the same hall, and every step taken will be 
progress leading to the goal. The assimilation of 
pleadings was next in importance, for without it, 
the old evil would continue, since putting an equity 
side to a court would not prevent mistakes of juris- 
diction with a double system of pleading. 

But to the New York lawyer this Judicature Act 
has an element of interest beyond the mere effect of 
the change. It is an emphatic indorsement of the 
reform accomplished in this State nearly thirty 
years ago. The scheme inaugurated by it is the 
same scheme that was put into operation here in 
1848. In all its salient features it is our Code of 
Procedure. England with its “gathered wisdom 
of a thousand years” sits at the feet of New York 
and learns of her. It is an occasion for exultation, 
and to none more especially than to those whose 
earnest endeavors led to the achievement of the re- 
form here, and who have lived to see it win its way 
in one State after another, until now it is recog- 
nized and adopted by the great majority of the 
English speaking peoples of the earth. The Code 
of Civil Procedure has never had a fair test in this 
State. The incomplete and partial labor of the 
Commission was adopted, and their mature work 
laid aside. The infant Code met with derision 
and opposition from lawyers, and with misconstruc- 
tion and abuse from judges, but it went on winning 
its way until to-day no one is found to exclaim 
either against its utility or necessity; or, if there 
are any such inveterate admirers of the dead past, 
they pour forth their complaints in so subdued a 
tone as to be inaudible amid the general acclama- 
tion. 

We know of no words more fitting or deserving 
more to be heeded at this time than the closing 
words of Mr. David Dudley Field to the Judiciary 
Committees of the Legislature, in March, 1873: 
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‘« Having thus set forth,” said he, ‘‘so far as I am 
able within the hour which I allotted to myself, the 
reasons for which I do so, I close by urging you 
again to carry on to completion that reform and 
codification of the whole law, common and statute, 
which the State of New York began. It would be 
affectation in me to conceal my personal interest, 
though it is not that which I would put forward, 
but another and larger interest common to you and 
me—that of public benefit and State pride. We 
boast justly that we have inherited from our fathers 
that English law which proclaims and enforces the 
rights of men. Let us give ourselves cause to boast, 
also, that we have enriched the great inheritance. 
It was, I am fain to think, a felicitous opportunity 
which enabled our State to lead the way. She 
struck the blow that broke in pieces the unnatural, 
cumbrous and oppressive procedure which had hard- 
ened through ages. Behold now the influence of her 
name and example. The laws which she has caused 
to be written have already passed into the statutes 
of half the States, and form an inseparable part of 
their institutions, 
ern prairies, on the slopes of the Rocky Mountains, 
and on both shores of the southern sea. 
due, in great part, to the prestige of this populous 
and opulent commonwealth, whose commerce em- 


You will find them on the west- 


This is 


braces the continent and stretches to the Indies. 
You can keep at the head of this movement if you 
will; but, if you falter, others will go on, and the 
codes which you caused to be prepared, but have 
not as yet accepted, will come back to you on a re- 
fluent wave from the west, and you will then follow 
where you might, and should have, continued to 
lead.” 
piteneiies 


FINANCIAL LAW. 


NEGLIGENCE OF THE DRAWER OF A BILL. 

THE oft-repeated and always interesting question as 

to the effect of the negligence of the drawer of a 
bill or check which, in consequence of the negligence, 
is ** raised,”’ and as raised, paid by the drawee, was con- 
sidered by the Court of Exchequer in The Guardians 
of the Poor of Halifux Union v. Wheelwright, 23 Week. 
Rep. 704. The plaintiffs sued the defendant, their treas- 
urer, for money received and not accounted for. The 
defendant made payments on orders drawn on him by 
the plaintiffs, and so drawn as to admit of the amounts 
being increased after the plaintiffs had affixed their 
signature. The plaintiffs claimed the difference be- 
tween the amount for which they had drawn the 
checks, and the amount to which they had afterward 
been increased, and which larger amount the defend- 
ant had paid. The court held, that the plaintiffs could 
not recover, as the orders were negligently drawn by 
them, and that the defendant was not responsible for 
the consequences of their negligence. 

Cleasby, B., in delivering the opinion of the court, 
said: ** The alleged negligence was the leaving blanks 
in the drafts, which admitted the insertion of increased 
amounts by the person who wrote them and who com- 





mitted the forgeries. Since they were signed by and 
on behalf of the plaintiffs in the improper form in 
which they had been drawn, the case is the same as if 
they had drawn them in their proper form, and the 
plaintiffs cannot, we think, avail themselves of the 
fact that the drafts were not drawn by themselves, but 
by some person in the office of their clerk. We have 
upon the consequences of the negligent drawing of the 
drafts the following statement in paragraph 12 of the 
case: ‘The orders thus fraudulently increased in 
amount, but genuine in all other respects, were pre- 
sented and paid at the bank in the ordinary way, and 
I find that the paymeut by the treasurer’s clerks of 
the excess in these instances, was due solely to the fact 
that they were misled by want of proper caution on 
the part of the guardians and their clerk, in signing 
the orders fraudulently prepared by Laidler for their 
signature.’ The question, therefore, which arises upon 
this item is, whether the negligent drawing of the 
drafts disentitles them to complain of the cashing of 
those drafts. Upon this question we had before us 
the principal ease of Young v. Grote, 12 Moo. 484; 4 
Bing. 252, followed by several others; Robarts v. 
Tucker, 16 Q. B. 568; Swan v. The North British Aus- 
tralian Company, 10 W. R. 841; 7H. & N. 603. We 
think the position taken by the defendant is made 
good by those authorities. It is true that there is 
some difference of opinion as to the proper legal ground 
for the conclusion, and, perhaps, some difficulty in de- 
termining which is the soundest. It is put on the ground 
of the negligence itself disentitling the party guilty 
of it in one cited case, when the fault is said to be all 
on one side, and when the conclusion is justified, in 
the judgment of Chief Justice Best, by an apposite 
quotation from Pothier. In the case of Robarts v. 
Tucker, 16 Q. B. 578, upon error, Mr. Baron Parke, in 
no way impeaching the judgment in Young v. Grote, 
considered that it was founded on this, that the per- 
son who negligently drew the check, as it were, gave 
authority to the party to fill up the check in the way 
it was filled up. In the last cited case, Swan v. The 
North British Australian Company, 11 W. R. 862; 2 H. 
& C. 175, the present Lord Chief Justice of the Queen’s 
Bench preferred putting the conclusion upon the 
ground of avoiding circuity of action, which is cer- 
tainly the most exact ground, and agrees with what is 
said by Pothier in the passage referred to. But these 
various reasons for the conclusion only show how in- 
contestable the conclusion itself is, and it is, perhaps, 
only an application of those general principles which 
do not belong to the municipal law of any particular 
country, but which we cannot help giving effect to in 
the administration of justice, viz.: a man cannot take 
advantage of his own wrong, and a man cannot com- 
plain of the consequences of his own default against 
a person who was misled by that default, and not 
through any fault of his own. So far, then, as regards 
this item of £273 12s. 4d., we think the plaintiffs can- 
not recover.” 


POWER OF A NATIONAL BANK TO TAKE PLEDGES OF 
CHATTELS. 

In the case of the Pittsburgh Locomotive and Car 
Works v. State National Bunk, Judge Dillon, of the 
United States Circuit Court, has decided that a Na- 
tional Bank may take pledges of chattels as security for 
a loan. In that case, a locomotive was leased by the 


manufacturers to a railroad corporation in Lowa, by an 
instrument in writing not recorded, for a sum equal to 
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its value, to be paid in nine months; otherwise the 
manufacturers were to have the right to re-possess the 
same. The lessee pledged the locomotive to a bank to 
secure a loan of money. Judge Dillon said: “1. Con- 
ceding that the instrument of lease was executed in 
Pennsylvania, and that as between the parties it does 
not show a sale of the engine, and that, aside from 
the Iowa statute (Code 1873, § 1922), the plaintiffs would 
have the superior right, I am of the opinion, in view 
of the express stipulation of the contract, that the lo- 
comotive was to be taken to lowa and there used by 
the railroad company, that the lowa statute controls 
the case and has the effect to subordinate the rights of 
the plaintiffs tothe lien of the bank as pledge. 2. I 
am furthermore of the opinion that under the Na- 
tional Banking Act the bank had the right, on making 
a loan to the railroad company, to take a pledge of the 
locomotive as security. National banks are not, in my 
judgment, confined, in the taking of security for dis- 
counts and loans, to the security afforded by the names 
of indorsers or personal sureties, but may take a pledge 
of bonds, choses in action, bills of lading, or other 
personal chattels. The words “loans on personal se- 
curity,’’ in the banking act, are used in contra-dis- 
tinction to real estate security. Such has been the 
usage of the banks, and any other construction would 
throw a bomb-shell into the community, and injure 
both the banks and their customers.” 
devemeniene 

THE INTERNATIONAL CODE PRIZES. 
| URING the Session of the Social Science Congress 

at Brighton were delivered the prizes offered by 
His Excellency Senor Don Artura de Marcoartu for 
the best Essays on a Code of International Law, the 
first of which (£200) was awarded to Mr. A. P. Sprague, 
one of the editors of the ALBANY Law JOURNAL, and 
the other (£100) to M. Paul Lacombe. The presenta- 
tions were made by Lord Aberdare, President of the 
Congress. The following proceedings attended the 
presentation: 

Mr. C. W. Ryalls, the general secretary of the Con- 
gress, in introducing the two successful competitors to 
his lordship, spoke as follows: ‘** My Lord Aberdare — 
We now approach what is, to two gentlemen at least, 
the most interesting and pleasant occasion in this Con- 
gress; and I venture to think that the interest and 
pleasure in this occasion is not confined to the two gen- 
tlemen immediately concerned, whom I shall now have 
the pleasure of presenting to your lordship. Nearly 
three years ago, a sum of £300 was offered by his Ex- 
cellency Senor Don Arturo de Marcoartu, for the best 
essay or essays upon the following question: ‘ In what 
way ought an international assembly to be constituted 
for the formation of a code of international law, and 
what ought to be the leading principles on which such 
ought to be framed?’ ‘The Association accepted the 
offer, and as soon as was possible intimated it to the 
world. The offer was widely advertised in different 
countries in the newspapers; an intimation was sent 
to every embassy in London that the prizes had been 
offered; and a request was made that they would 
use such means as they were able, to make the fact 
known in the different countries which they repre- 
sented. The result was that in the three languages in 
which the essays might be sent in, namely: English, 
French und German—twenty-nine essays were re- 
ceived. These essays were laid before three adjudica- 
tors appointed by the council of the Association, who 
kindly undertook the gratuitous task of reading and 








adjudicating upon them. Those adjudicators were 
Mr. John Westlake, Q. C., Mr. H. D. Jencken, and Mr. 
E. E. Wendt. When the envelopes marked with the 
mottoes were opened it was found that the first prizes 
had been awarded to Mr. Abram Pulling Sprague, of 
the New York and United States bars (applause). Mr. 
Sprague is a gentleman whose career has not been 
hitherto undistinguished, for whilst he was a student 
at the Madison University, in the State of New York, 
he gained the senior oratorical prize. He has since 
been practicing at the bar of his native country; and 
in addition to his practice he has devoted himself to 
literature, and particularly to that dignified and very 
serviceable branch of literature, of editing a legal pub- 
lication, viz.: the ALBANY LAW JOURNAL, a publica- 
tion well-known and esteemed by thoughtful lawyers 
of this country. It is not for me, in presenting these 
gentlemen to your lordship, to speak of the merits of 
the question ou which they have successfully written 
these essays. As I observed, Mr. Sprague is a citizen 
of the United States, a State famous for the vastness 
of its territories, the immensity of its resources, and 
the enlightened spirit of progress which marks its 
people. In any of the future modifications of the 
empires of the world, and in the international disputes 
and discussions which must necessarily arise, the 
United States must have an influential voice, and it 
may be a happy omen that the most intelligent and 
practical answer to the question proposed has been 
given by a member of the American bar.’”’ Mr. Ryalls 
here presented Mr. Sprague to his lordship, who handed 
him the first prize of £200, and a handsomely illumin- 
ated diploma. 

Mr. Ryalls continuing, said: ‘*‘ The second prize. of 
£100 was awarded to M. Paul Lacombe, of Lauzerte, in 
the department of Tarn-et-Garonne, an advocate of 
the French bar, who had, however, abandoned forensic 
pursuits, and devoted himself to literature, and who 
is at present engaged in preparing a history of his 
native land, from which those who know him best ex- 
pect much. He comes from a country which is nearer 
to us—a country, however, which has recently suf- 
fered sadly from the miseries and curses of war. It 
may have been that what he was told, or what be has 
seen, of these miseries of his native land has inspired 
him to write with honor and advantage in favor of a 
more excellent system of determining the disputes of 
nations (applause).’’ Mr. Ryalls then presented M. 
Lacombe to the president, who handed him the second 
prize of £100, together with a handsomely illuminated 
diploma. 

The following is a copy of the illuminated diploma 
presented to the successful competitors: 

‘* National Association for the Promotion of Social 
Science, with which is united the Society for Promot- 
ing the Amendment of the Law. 

‘**His Excellency Senor Don Arturo de Marcoartu 
having placed at the disposal of the Association the 
sum of £300 to be given as a prize or prizes for the best 
essay or essays in the English, French or German lan- 
guages, on ‘ What way ought an International Assem- 
bly to be constituted for the formation of a Code of 
International Law, and what ought to be the leading 
principles on which such a Code ought to be framed?’ 

“The first prize of £200 was awarded to Abram 
Pulling Sprague, of Troy, in the State of New York, 
in the United [States of America, advocate, for his 
essay in the English language on the above-mentioned 
subject. 
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“The second to Paul Lacombe, of Lauzerte, Tarn- 
et-Garonne, France, advocate of the French bar.”’ 

Lord Aberdare then said: “It is now my pleasing 
duty to call upon you to join me in thanking the lib- 
eral author of this donation, a distinguished Spaniard, 
and also congratulating the two distinguished gentle- 
men who have been the fortunate and worthy winners 
of the prizes (cheers). Now I have had a conversation 
with Senor Arturo, who, although an enthusiast, does 
not expect that these essays, however eloquent, and 
reasonable, and convincing, will at once effect a change 
in the disposition of the world in respect to the im- 
portant subject to which they are addressed. He has 
no such expectations, but he knows that every great 
cause must have a beginning. Lord Russell said that 
nothing was done in this country under thirty years, 
and as we have a great many countries to deal with, 
we must look to more than one geueration to effect an 
improvement in the cause which Senor Arturo has at 
heart; but, at any rate, the cause is a great one (hear, 
hear). We see everywhere, all over Europe, enormous 
armaments, to which the hordes of Alaric and Attila 
cannot fora moment be compared. The evils, indeed, 
brought on by the incursions of these two terrible 
chiefs of antiquity were, perhaps, more striking in the 
imagination than the evils caused by the maintenance 
of enormous armies. What we want to see is an 
altered condition in the opinion of the world with 
respect to these subjects. It is more than two centu- 
ries ago since Milton told us that ‘ Peace hath her vic- 
tories no less than war.’ A hundred years later Vol- 
taire, speaking on the same subject, uses the foilowing 
lines: 


** Chaque nation a son tour a brillé sur la terre, 
Par les loix et les arts et surtout par la guerre.’ 


It is that miserable surtout that we want to get rid 
of (hear, hear, and cheers). I do not want either the 
chief distinction of nations or of men to depend upon 
warfare. Time was when such distinctions were very 
properly bestowed. Looking at our own era we cannot 
fail to recognize when those blue-eyed myriads from 
the Baltic coast were obliged, by the increased popula- 
tion, to rush upon the South, that great fame was 
necessarily won by their teaders, and by those who suc- 
cessfully resisted them. After the breaking up of the 
Roman Empire, almost up to the present time, in the 
struggle various countries have gone through, to con- 
solidate their nations, we see that war could not have 
been prevented. That work now appears to be done. 
Nations pretty well recognize their limits; and it 
seems to me that the time has come when illustrious 
warriors should no longer be objects of our highest 
admiration (hear, hear, and cheers). Let them have 
the fair meed that is due to them, and no more; and 
I do trust that the time is not distant when we shall 
all concur in thinking a Washington, with his moral 
grandeur, to be far superior to a Napoleon, with his 
immense military achievements (hear, hear, and cheers.) 
It is in order to obtain results which, perhaps, may be 
distant, but which are most desirable, that this liberal 
Spanish gentleman has offered this prize. We want to 
raise a strong feeling of rebellion against this tyranny 
of warfare. We want to rouse good citizens of every 
country to protest against the enormous masses of peo- 
ple kept in arms for each other's destruction (hear, 
hear). We want strong public opinion everywhere 
to be raised, and if this hope be realized of establish- 
ing a sort of model and Amphictyonic Council, at 





which the affairs of Europe and America may be dis- 
cussed, at any rate some further steps shall have been 
taken, than those we have already taken to reach a re- 
sult so desirable.” In conclusion, his lordship thanked, 
in the name of the Association, the donor of the prizes, 
and eulogized the efforts of the successful competi- 
tors. 

Senor Don Arturo de Marcoartu, who met with a 
most cordial reception, next addressed the meeting as 
follows: “A feeling of gratitude toward the hospitable 
British nation, so earnestly yearning for the peace of 
the world, and the grievous spectacle of the Franco- 
German war, in the first instance, and, to me, the yet 
more afflicting sight of the strife which dyes with 
crimson the rich mountains and fertile valleys of my 
own country have been the motives which have led me 
to offer this humble testimony to the National Asso- 
ciation for the Promotion of Social Science which, 
during the last few years, has devoted its attention to 
the cause of public welfare, I cannot forget that my 
own parents visited this classic land of freedom as po- 
litical exiles, and here found a home and country 
wherein to shelter their persecuted liberties. I shall 
ever remember with an emotion of gratitude that 
from hence issued those treasures and blood which 
aided us Spaniards in our struggle for independence 
in 1808, and in reconquering our liberties in the first 
War of Succession of the present century. When 
France, Germany and Russia denied us existence as a 
nation, England gave prodigally to the Iberian Penin- 
sula the lives of her soldiers and the stores of her 
banks. In these latter years I knew Richard Cobden, 
one of the few who have merited the love and respect 
of all his contemporaries, and who will coutinue to be 
more and more the object of admiration to future 
generations. Cobden and Adam Smith, amongst those 
passed away, and numerous other eminent statesmen 
of the United Kingdom yet happily amongst the liv- 
ing, have been my leaders in that humble public life 
I have endeavored to follow, in the attempt to do the 
best I might be able in behalf of my country and in 
the cause of humanity. Two principal objects, inti- 
mately related, were proposed by me in the theme fixed 
for the competition. One was, to demonstrate yet 
again —for it has been done before the present gen- 
eration—the imperious, and I ought, perhaps, to 
add the immediate necessity for the establishment of 
a National Code to guide us amidst the chaos of the 
strife and rivalry of nations. My other proposal was 
to bring forward once more a discussion as to the best 
means of rendering wars more and more diflicult, 
more and more distant, less and less grievous in their 
infliction. As an evident proof of the attention paid 
by publicists to the international question, I am about 
to mention two facts, which came to my knowledge 
long after the announcement of the competition. In 
1829, the American Peace Society offered a premium 
of thirty dollars for the best dissertation on a Con- 
gress of Nations. Only four or five dissertations were 
handed in, and all of them of a very ordinary character. 
In 1830, the late Count de Lellon, member of the Sov- 
ereign Council of Geneva, the founder and president 
of the peace society of that canton, offered a prize of 
400 francs for the best dissertation on this subject. It 
is unknown to me the result of this prize. The com- 
petition inaugurated under the auspices of the National 
Association, produced thirty-six essays in England, 
the United States, Italy and Germany, and even yet 
after its being closed, I am still in receipt of commu- 
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nications requesting to be informed unti] how late a 
time fresh essays may be forwarded. This flattering 
result I can only explain by the patronage which the 
association extended to the object of the competi- 
tion—a patronage highly honorific to myself —and 
also to the ever-increasing interest now being felt in 
the International Question. For such a result I beg 
from hence to present to the authors of these memoirs 
my most sincere thanks. It is now my duty, and I 
fulfill it as a most honorable one, to manifest my grati- 
tude to the association; and I feel thoroughly per- 
suaded that it will accord me a vote of thanks on be- 
half of the committee, to whose care the details of the 
competition were especially intrusted, and another 
vote of thanks, not less well-deserved, to the mem- 
bers of the jury (Mr. John Westlake, Q. C., Mr. H. D. 
Jencken, and Mr. E. E. Wendt) who undertook the 
onerous task of examining and deciding upon the merits 
of the whole of the memoirs, and to Mr. Ryalls, the 
general secretary of the association. I congratulate 
the prize writers (Mr. Sprague and M. Lacombe) with 
all my heart, believing they will not cease to aid us 
with their co-operation in the future. Finally, as a 
practical man, although I may appear to some rather 
too apt to indulge in flattering allusions, I will here 
record an episode of history which may serve to ex- 
plain my hopes in the prospects of internationalism. 
It will soon be one hundred years, since, in 1776, an in- 
dividual arose in the British parliament to wipe off the 
stain of slavery from the christian community. He 
found no voice to second his, nor a vote to record be- 
side his own. It might have been said, nay, it was 
actually said at the time, that the cause of abolition 
was defunct at its birth; that the Wilberforcian phil- 
authropy was a mere Utopian; that the negro was no 
man and would be eternally the slave of the rest of 
mankind, for so it had been decreed by the fiat of the 
Creator. None of the shafts of ridicule, satire and 
insult were spared, and yet more abominable means 
still were employed to cast opprobrium on the earlier 
redeemers of the African negro—of the human mer- 
chandise. Before the expiration of sixty years, viz. : 
1833, England devoted twenty million sterling to the 
abolition of slavery, paying thus dearly the contemptu- 
ous silence of the British parliament of 1776, and 
commenced a Titanic struggle in every corner of the 
globe; restoring human existence to the millions of 
enslaved fellow beings, and establishing the most glori- 
ous title to renown ever owned by the British public. 
The slave trade had ceased to exist, and slavery is day 
by day becoming rapidly extinguished amidst all civ- 
ilized nations. A hundred years hence wars may 
break out still more terrible than that last one graven 
in crimson characters upon the shores of the Rhine, 
but there is room forthe hope that nations will be- 
come more moralized, and that, after creating enorm- 
ous loans — not for the purpose of emancipating races 
of civilized men from the slavery of wars, but for the 
purpose of perpetuating them — loans far greater than 
that devoted, in so christian a spirit, by England to 
the abolition of African slavery — there is room, I say, 
for the hope that the principle of arbitration will re- 
ceive extension, that the right of declaring war will 
be invested in the people, and that, possibly, a Supreme 
Tribunal of Nations and an International Assembly 
may regularly exercise their functions within those 
States which shall be destined to bear the standard of 
future civilization. In either form the laws regulating 
peace and war will then have been ameliorated and 





established on a basis of true civilization, and the 
middle ages of the nations amidst which we now live 
shall have approached nearer to its termination. Let 
us be content to endure patiently, for the present, the 
theories of the visionary philanthropist, the imagin- 
ary politician, and the Utopian; let us not be dis- 
mayed or discouraged at the indifference and inertia 
of the general public; and let us at least try to bring 
together the materials and instruments for raising the 
noble monument in future times. Perhaps then the 
owner of some name as obscure as mine will recognize 
the sincerity of our intentions, and the justice of these 
our feeble efforts.”’ 
The two candidates appropriately returned thanks. 


—_——_.>____. 


AGENCY; RATIFICATION: EXPRESS AND IM- 
PLIED. 


RATIFICATION may be expressly made or it 

may be implied from circumstances. When one 
individual deliberately, whether with full knowledge, 
or without inquiry, ratifies the act or conduct of 
another, no question arises respecting the fact of rati- 
fication. When, on the other hand, there is no express 
ratification, it becomes important to consider what 
circumstances have been held sufficient in our courts of 
law to warrant the inference that a ratification may be 
implied from them. With respect to the general 
nature of the evidence that will be thought sufficient 
to establish a ratification, the remarks of the learned 
judges in Fitzgerald v. Dressler, 7 C. B. (N. 8.) 374, may 
be studied with advantage. To establish a case of 
authority by ratification there must be some substan- 
tive proof; it must not rest upon probability or con- 
jecture (per Crowder, J., id. at p. 397); certainly it 
would be very unsafe to say that because there is a 
strong probability of the existence of a state of things 
from which a prior authority or a subsequent ratifica- 
tion might be inferred, a jury would be warranted in 
acting upon itasif there were strict legal proof: see 
Williams, J., id. 396. In the same case Willes, J., at 
p. 398, points out that it is not competent toa jury, 
when dealing with the acts of a third party, to act 
upon probabilities, ** there being no original authority 
in H.,’’ said the same learned judge, “to make the 
promise, it was a thing done by him out of the ordi- 
nary scope of his duty; and though there was a moral 
duty cast upon him to communicate to his employer 
the fact of his having made the promise, it was noth- 
ing more than a moral duty, and the rule Omnia pre- 
sumuntur rile esse acta donec probetur in contrarium is 
never applied to such a duty as that.” 

The rule requiring substantial proof of a ratification 
is, with good reason, applied to cases of trespass. By 
the common law, if a principal agree to a trespass 
after it is done, he is no trespasser ‘unless the tres- 
pass was done to his use or for his benefit. C. Inst. 4, 
317. Besides, it should not be forgotten in actions for 
false imprisonment, that courts of law will take care 
that people are not put in peril for making complaint 
when a crime has been committed (per Pollock, C. B., 
in Grinham v. Willey, 4 H. & N. 496), and see the ob- 
servations of Lord Cransworth and Alderson, B., in 
Gosden v. Elphick, 4 Ex. 445, 447. A plaintiff having 
been apprehended at the instance of the defendant’s 
son, on a charge of obtaining money by false pretenses, 
of which charge, after a remand, he was acquitted, 
brought an action for trespass and false imprisonment 
against the father. There was no proof that the son 
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was authorized to make the charge; but there was 
evidence that after the remand the defendant, when 
told by his son that he had caused the plaintiff to be 
apprehended, said he would have nothing to do with 
it. The court held that there was no evidence of a 
ratification. Moon v. Towers, 8 C. B.(N.S.) 611. “No 
man,” said Willes, J., ‘‘ought, as a general rule, to be 
responsible for acts not his own.”’ 

In questions of ratification by railway companies of 
the unauthorized acts of their servants, it is manifestly 
material to consider whether the act complained of 
could be said to have been for the use or benefit of the 
company. For instance, it has been held that the as- 
sault and imprisonment of a passenger liable for the 
non-payment of his fare isan act which might have 
been for the benefit of the company and hence might 
be ratified. Eastern Counties Railway Co. v. Broom, 
6 Ex. 326, 327; Rowe v. Birkenhead, Lancashire and 
Cheshire Railway Co., 7 id. 36. 

It is generally laid down in text-books that a small 
matter will be evidence of such assent as will support 
a plea of ratification. Paley on Agency, 171; Chitty’s 
Com. Law, 3, 199; Story on Agency, 252. The cases cited 
in support of the statement contain nothing inconsist- 
ent with the above principle, for in all these there was 
evidence which did not rest merely upon probability or 
conjecture. See Ward v. Evans, 6 Mod. 37; Thorald 
v. Smith, 11 id. 88; 2 Lord Raym. 93. There are two 
rules respecting'ratification which may be noticed here. 
The first is that if a principal ratifies and adopts the 
agent’s acts, even for a moment, he is bound by them. 
Smith v. Cadogon, 2 T. R. 189. In other words, after 
ratification there is no locus panitentie. The second 
rule is that there can be no ratification of a part only 
of atransaction. In other words, the law does not 
allow one part of a transaction to be affirmed and the 
rest to be disavowed. No one shall ‘blow hot and 
cold.”” Hence, to treat a party as one’s agent in respect 
to one part of a transaction is equivalent to a ratifica- 
tion of the whole transaction. Wilson v. Poulter, 2 
Str. 859; Hovil v. Puck, 7 East, 164; Small v. Attwood, 
6 Cl. & F. 232. For instance, if a principal ratify a con- 
tract made by his agent, he incurs the same liabilities 
as if he had originally authorized it. Wilson v. Tam- 
mon, 6 M. & Gr. 236; Smethurst v. Taylor, 12M. & W. 
554; Doe v. Goldwin, 2 Q. B. 143. Again, an adoption 
of a contract by an undisclosed principal is an adop- 
tion in omnibus; hence, if the contract embodies an 
agreement that the defendant should set off a debt due 
to him from the agent, the principal must take the 
contract subject to this agreement. Rumozelti v. 
Bowring, 7 C. B. (N. 8.) 851, per Erle, C. J. 

The following cases are selected as illustrative of the 
nature of the evidence necessary to prove a ratifica- 
tion. 

In Granby v. Allen, Ld. Raym. 224, trover was 
brought to recover money paid by the plaintiff's wife 
for land conveyed to her by the defendant, and it was 
held by Holt, C. J., that the husband could recover 
money so laid out, unless he was either privy to the 
purchase or consented to it afterward. 

In Howard v. Baillie, 2 H. Bl. 618, it was held that if 
the agent of an executor accept a bill, and the execu- 
tor admit that the bill accepted with his knowledge is 
for a just debt and ought to be paid, there is sufficient 
evidence of a ratification of the agent’s act in accept- 
ing the bill. 

In Haseler v. Lemonye, 5 C. B. (N. 8.) 530, A was the 
general agent to manage B’s property. He signed a 





warrant to distrain the goods of C, a tenant, for ar- 
rears of rent. After the goods had been distrained B 
said she should leave the matter in A’s hands, and t 
was held that this amounted to a ratification of /.’s 
acts. 

Benham v. Batty, 12 L. T. Rep. (N. 8S.) 266, was an 
action to recover a deposit. The defendant employed 
an agent to sell the lease of acertain house. The latter 
exceeded his authority, and took a deposit for the con- 
veyance of a longer term than he was authorized to 
dispose of. The defendant refusing to complete this 
agreement, the plaintiff applied to the agent for a re- 
turn of his deposit. Before he would do so he required 
an order from the defendant, and it was held that the 
order so given was evidence of a ratification of a pre- 
vious general authority, so as to make the defendant 
liable for the deposit. 

Fitzmaurice v. Bayley, 6 El. & BI. 868, is an instance 
of a ratification without inquiry. An agent exceeded 
his authority in agreeing for the purchase of certain 
buildings. A dispute having arisen, the plaintiff wrote, 
respecting the agent’s authority: ‘I left every thing 
to him”’ (the agent), ‘‘desiring him to do the best he 
could. What he has done for me I know not; but, of 
course, I must support him in all he has done for me, 
except incivility.’’ This was held to be a full ratifica- 
tion of the agent’s agreement. 

In Hawley v. Sentance, 7 L. T. Rep. (N. 8.) 745, an 
agent for the purchase of goods on credit paid for cer- 
tain goods out of hisown money. This fact was known 
to the principal, who directed the agent to clear the 
goods at the custom-house. In the usual course of 
business this would be done after payment of the price 
by the agent forthe principal. This direction was held 
to be a ratification of the previous payment by the 
agent, so as to enable him to sue the principal for the 
price as money paid to his use at his request. 

Under the following circumstances it was held that 
there was no ratification: A sold, through D & Co., 
brokers, a quantity of linseed to B, who afterward 
sold it to C at a higher rate through the same brokers. 
C, being in want of the linseed, sent a clerk to D & 
Co for the delivery order, with instructions to follow 
up the matter. D & Co. took the clerk to A, who 
gave the delivery order upon the clerk promising that 
B would pay A. On the following day, C sent a 
check to D & Co. for £900 on account of the linseed, 
the precise quantity not being known. Afterward, 
when it was measured, A was found on the contract 
with B to be entitled to receive £971 15s. 6d. It was 
held that there was no evidence to warrant a jury in 
finding a ratification by C of the contract which the 
clerk had so made, since it was not proved that the 
clerk had communicated to C what had passed be- 
tween him and the plaintiff when he obtained the 
order. 

A ratification might also be implied from the form 
of action adopted for the enforcing of one’s rights. 
In Smith v. Hodson, 4 T. R. 211, and see Ferguson v. 
Carrington, 9 B. & C. 59, it was held that if a bankrupt, 
on the eve of his bankruptcy, deliver goods to one of 
his creditors, the assignees may disaffirm the contract, 
and recover the value of the goods in trover; but if 
they bring assumpsit, they affirm the contract. Hence 
the creditor might set off his debt in the latter case. 

In conclusion, it may be laid down asa rule that a 
ratification may be inferred from acquiescence. But 
this acquiescence may itself be either express or it 
may be implied. It may be implied from au act, as in 
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some of the above instances, or, in short, from any 
circumstances which clearly indicate an intention to 
adopt the unauthorized act or conduct of the agent. 
In all cases wleen the acquiescence has been implied 
from an act, it will be found that the principal has 
done something which assumes the authorization and 
validity of the act that awaited ratification, such, for 
instance, as bringing an action which postulates as a 
condition for its maintenance the adoption of a previ- 
ously unauthorized act of the agent. See the cases 
cited above.— [Law Times. 
——_»____—__- 


THE LAW IN FRANCE. 


FRENCH correspondent of the Manchester Exam- 

iner and Times writes to that journal: ‘In one 
of my former letters I called your attention to the 
irresponsible power of Commissaires de Police. I may 
just as well leave out politics for this day again, in 
order to say a few words about afar greater and still 
more irresponsible power placed by French law in the 
hands of some of the magistrates, viz., the Juges d’In- 
struction. The power of the Commissaire de Police, 
as exemplified in the case of Mr. Robins, is one that 
can be felt at any moment. It is a very annoying one, 
but yet it only extends over a few hours’ imprison- 
ment at most, and should he send you before the 
tribunal you are likely to be fairly judged, unless, 
indeed, you are accused of rebellion. But a Juge 
d'Instruction’s power is far more important, far more 
weighty; he can cause you to be arrested; he can 
detain you in prison for days, nay, for months, and 
even for years; he can keep you au secret —that is, 
allow no communication between you and your 
family, not even with your wife or children, for as 
long a time as he likes, without having to show cause, 
without having to give any reason; and in this case 
there is not even a recourse to be had at the hands of 
the Council of State, for the Juge d’Instruction is 
wholly responsible. Supposing a murder or robbery 
to have been committed anywhere, and you are con- 
nected with one of the parties implicated in it, or 
supposed to be, the Juge d’Instruction can cause you 
to be arrested, and if you are innocent, and can make 
your innocence clear, he will set you at liberty with- 
out the slightest excuse or apology. If redress was 
necessary, it would be in one of those cases where 
your neighbors had seen the Police coming to your 
house, searching your papers, and take you to prison, 
and the inevitable result is a stain on your character. 
But, as I have said, there is no redress. Well, it may 
be said in defense of the law, why do you associate 
with bad characters? I admit, in such a case, there is 
no ground of complaint, though I consider the power 
ought to be more discreetly used. But, for the slight- 
est political offense, for a newspaper article which is 
offensive to one of the men in power, agents may even 
go to your house, search your papers, and take you to 
prison. There, again, is at any rate a semblance 
of breaking the law, but the same may take place 
at the pleasure of a Juge d’Instruction; he may, in 
fact, invent a case, and make you an accomplice of 
this supposed crime, and you have nothing to say. Do 
not suppose I exaggerate in any way; this takes place 
every day, if any body, powerful or influential enough, 
wishes to possess himself of some papers in your keep- 
ing. Shall I illustrate what I have just stated, and 
which may seem incredible enough in your country, 
where no such thing exists, all inquiries being con- 





ducted before a magistrate with open doors? I will 
just give two illustrations in a somewhat high rank in 
life, and affecting people who had friends and money, 
and were likely to obtain redress, if possible. One led 
to a man being imprisoned, the other will fully demon- 
strate the irresponsibility of our judges. The first is 
the Miré case; the second, that of the seizure of the 
book of the Duke d’Aumale, The History of the House 
of Condé. Mirés, the celebrated banker, had estab- 
lished a large bank in Paris. The startling rumor was 
spread that he had been arrested on some irregularity. 
It was a very slight offense, or, rather, none at all, as 
he was ultimately acquitted. But he was detained in 
prison for eighteen months before he was put on his 
trial. The real reason was that he had in his possession 
some papers which told a somewhat dirty tale of a 
man in a high position. He was flatly told that he 
would not be set free before he had given them up, and 
he was not. Yet Mirés had many friends who inter- 
posed on his behalf, and he had plenty of money at his 
disposal for obtaining redress. He did not even try, 
knowing it was an impossibility according to the state 
of the French law. Then as to the Duc d’Aumale’s 
book. He sent over the manuscript to one of the best 
Paris publishers, and the book was printed. The law 
as to books is, that before they are issued two copies 
must be sent to the Home Office, and no book can be 
seized or persecuted unless it has been issued and of- 
fered for sale. In this case a Commissaire de Police, 
commissioned by a judge, went to the printer and 
seized the printed sheets. The Duc d’Aumale tried to 
obtain redress, and a long prosecution ensued. The 
Commissaire de Police showed the order he had re- 
ceived, the judge referred to the keeper of the seals, 
and in each case the tribunal declared itself non-com- 
petent. Then it was under the Empire, and the 
keeper of the seals replied before the council of State 
that he was not responsible, the Emperor only being 
so. As a matter of course, the Duc d’Aumale was 
obliged to stop too; to obtain redress he would have 
been obliged to invade France and depose Napoleon 
III. Fancy what it must be when a private person is 
so treated; the wisest plan is to keep quiet. This is 
an extraordinary state of things, but in spite of all 
our revolutions it has always been the same, and I am 
afraid it will long remain so.”’ 


a 


RECENT AMERICAN DECISIONS.* 


SUPREME COURT OF PENNSYLVANIA. 
DEVISE. 

L. “ Die without an heir:”’ illegitimate child : legitima- 
tion by legislation.— Land was devised ‘to my son 
Thomas * * * to have and to hold to him and his 
heirs and assigns, subject to the legacies hereinafter 
mentioned and charged upon the same, provided that 
if my son Thomas should die without an heir, then all 
the bequeathments to him shall be divided between 
my son Alexander and his children, their heirs and 
assigns forever.” The testator left other children 
and grandchildren, who would be heirs of Thomas. 
Held, that ‘die without an heir,’’ meant die without 
achild capable of inheriting from him. MeGunnigle 
v. McGee. 

2. Thomas had an illegitimate daughter, who was 





* From P. F. Smith, Esq., State Reporter, to appear in 77 
Penn. St. 
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legitimatized by act of assembly, and made “ capable 
to inherit and transmit any estate as fully as if she 
had been born in lawful wedlock.’”” Thomas devised 
the above land to his daughter. Held, that the land 
passed to her. Ib. 

3. By the act the daughter became for all purposes 
of inheritance the lawful child and prospective heir 
of Thomas, and vested with the same inheritable 
blood as if born to him on that day in wedlock. Ib. 

4. From that time until his death Thomas had a 
child capable of inheriting from him; the child hav- 
ing survived him, the condition of the devise to him 
was fulfilled and the estate became absolute in him. 
Ib. 

5. The legislature has power to remove the legal 
taint, either by general or special law, for all purposes 
of future inheritance. Ib. 

6. The averment of the parentage of a child in an 
act of assembly legitimatizing it, is prima facie evi- 
dence of its truthfulness. Ib. 

MUNICIPAL CORPORATION. 

1. Liability for neglect as to streets: measure of dam- 
ages.— A municipal corporation is liable for damages 
for injuries for neglect of its officers in not keeping its 
streets, roads and bridges in repair. McLaughlin v. 
City of Corry. 

2. If the municipal authorities are negligent in al- 
lowing a dangerous obstruction in a public highway, 
which they could have removed, they are liable for 
damages to a person injused thereby without any fault 
of his own. Ib. 

3. A city allowed ice and snow to accumulate in 
drifts and ridges on a sidewalk, and remain for weeks; 


the plaintiff in passing lawfully on the walk slipped 


ou it, fell and injured himself. Whether the snow 
and ice had so accumulated by default of the officers 
of the city, and whether by reason thereof the plain- 
tiff was injured, were for the jury, and if so the city 
was liable to the plaintiff for damages. Ib. 

4. If the obstruction was of such long duration as to 
be generally observable, the city was chargeable with 
constructive notice. Ib. 

5. The measure of damages to plaintiff would be the 
direct expenses by reason of the injury, the inconveni- 
ence he was subjected to, pain, pecuniary loss sus- 
tained and likely to be sustained during life, and his 
actual permanent loss of earning power from the acci- 
dent. Ib. 

6. What the plaintiff might be receiving as wages 
would not go in mitigation of damages, but might be 
considered with other things as going to prove what 
his earning powers were. Ib. 

NATIONAL BANKS. 

1. Ina suit by a national bank against an indorser 
on notes discounted for the drawer’s accommodation, 
he filed an affidavit of defense that at the time of the 
discount the drawer was indebted to the bank for 
money lent in excess of one-tenth of its capital; and 
averred that the loan was void under the national 
bank act of June 3, 1864. Held, that the affidavit was 
defective in not averring that the excess was know- 
ingly and voluntarily lent to the drawer. O’ Hare v. 
Second National Bank of Titusville. 

2. Accidental excess made in mistake or ignorance 
will not forfeit an honest loan. Ib. 

3. Such excess known to the bank only is not such 
an unlawful act as will avoid the loan. Ib. 

4. The fact of excess of indebtedness is a matter 





aside from the loan, not entering 1 into o its terms, ona 

therefore collateral. Ib. 

5. A loan of money and a note taken as security are 
part of the proper business of the bank within its 
power, and therefore not illegal in themselves. Ib. 

VENDOR AND PURCHASER. 

1. Deceit: misrepresentations as to healthiness of 
neighborhood.—In negotiating for the sale of a farm, 
on the inquiry of the vendee who declined to purchase 
unless the neighborhood was not sickly, the vendor 
assured him that it was free from sickness, the vendee 
then entered into articles for the purchase. The neigh- 
borhood was subject to fever and ague. It was held 
the agreement could not be enforced. Holmes’s ap- 
peal. 

2. It seems, that such agreement would not be en- 
forced if the neighborhood was unhealthy and the 
vendee was ignorant of it, even if there had been no 
misrepresentation by the vendor. Ib. 

paiiiainie 
BOOK NOTICES. 

A Law Dictionary, for the use of Students and the Legal Pro- 
fession, by Archibald Brown, of the Middle Temple, 
Barrister at Law, M. A., Edin, and Oxon., B. GC. L. 
Oxon., ete., Wi! h numerous additions and corrections, 
and an Appendix of Legal Maxims and of Abbrevia- 


tions used in reference to Law Books, by A. P. Sprague, 
Counselor at Law. Albany: John D. Parsons, Jr., 1875. 


HIS is an exceedingly handy and useful book. It 
contains within the space of about 400 pages a very 
complete dictionary of the law — the definition, deriva- 
tion and use of legal terms— which is the only proper 
function of a Law Dictionary. The very excellent 
works of Mr. Bouvier and Mr. Burrill are rather en- 
cycloprdias than dictionaries; giving not only defini- 
tions of terms, but also general summaries of the 
theory and practice of the law itself. The result of 
this method is two bulky volumes to each work. 

The American editor, Mr. Sprague, has greatly in- 
creased the value of Mr. Brown’s book by a judicious 
system of pruning and by the addition of many new 
titles and definitions. This was rendered necessary to 
adapt it to American law. The new titles are indicated 
by an asterisk. The addition of a table of legal max- 
ims, with their translations, and of the abbreviations 
used in reference to American and English law books, 
will also add to its usefulness. We can very cordially 
commend this little work to both the student and the 
practitioner. 


United States pet, By Benjamin Vaughan Abbott. New 
Series. Vv. Annual Digest for 1874. Boston: 
Little, aun & Company. 

Nothing could more forcibly illustrate the rapidity 
with which reports are being issued in this country, or 
the necessity of such a digest as this, than the table 
prefixed to this volume of the reports comprised 
therein —the reports of a year. The total is one hun- 
dred volumes. Of these, twenty volumes are Federal 
reports and eighty volumes State reports. Of the 
State Reports New York has, of course, furnished the 
largest number — no less than sixteen volumes being 
accredited to her. Next in order are: Indiana, six; 
Illinois, five; California and Missouri, each, four; 
Michigan, Pennsylvania, Massachusetts and Tennessee, 
three each. 

Mr. Abbott seems to have done his work on this 
volume with that same good judgment, skill and accu- 
racy that have generally characterized his work as a 
maker of digests, while the publishers have caused it 
to be put before the profession in a most excellent and 
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substantial fashion. This series of annual digests are 
necessary to every one who wishes to keep abreast of 
the adjudications of the country. 


Hubbell’s Legal Directory, for the year commencing July 1, 
1875. New York: J. H. Hubbell & Co. 


We have so fully heretofore (Vol. X, p. 319) spoken 
of whatever merit this series of annuals contain 
that we shall not now attempt a repetition thereof. 
The volume for this year seems to have been prepared 
with quite as much care as its predecessors, while it is 
somewhat fuller. Its main contents are: A list of 
lawyers — containing the name of one or more “ relia- 
ble attorneys in nearly three thousand cities and towns 
in the United States and Canada;’’ a synopsis of the 
collection laws of each State and of Canada, and of 
the laws relating to the execution of deeds, wills, etc. ; 
also of the bankrupt law, with a list of registers in 
bankruptcy; times for holding courts, and other mat- 
ters usually given in such publications. 

————. 9 


CORRESPONDENCE. 


IN RE TAPPEN. 
WHITE Puarns, October 25, 1875. 


To the Editor of the Albany Law Journal: 

Under the head of ‘‘Current topics,’’ in the last 
number of your journal, you spoke of an editorial in 
the Sun, which referred to Judge Tappen. Whether 
it was a bit of “‘ satire in disguise,’’ or a “‘ buna fide 
puff,’’ you were unable to determine. Of course, you 
cannot be aware that there is on the Sun staff a writer, 
who is on very friendly terms with John B. Haskin, 
the political mentor of Justice Tappen. Yet such is 
the case, and whoever is acquainted with the former 
gentleman’s unsavory public career and his shifting 
political tactics, will not hesitate to declare that Mr. 
Haskin’s oily eloquence has made an impression upon 
the susceptible mind, or some of his Pactolian sand 
(to use a mild classical allusion) has found its way into 
the avaricious palm, of the Sun writer! 

Yes, the article in question was a serious puff. He, 
however, who will indulge in such a climax of allitera- 
tive abuse against one clothed with the dignity of the 
ermine, is far from possessing infallible judgment, 
even when writing ex cathedra as a Sun editor! 

Of Haskin and Tappen it might be aptly said, duo po- 
tentes, unus nihil! The political career of John B. Has- 
kin closed upon Saturday at Carmel, in Putnam county ; 
it ended amid the noise and excitement of a senatorial 
convention, at which he was a sorely defeated candi- 
date. His favorite, Abraham B. Tappen, still lives; 
but upon the second of November, he, too, will be 
wafted across the Stygean flood of defeat to the shores 
of private oblivion! UNUS, QUI OBSERVAT. 


——__—_—_——. 


NOTES. 


HE paper presented to The Institute of Interna- 

tional Law by David Dudley Field, on the ‘“ Appli- 
cability of International Law to Oriental Nations,” 
has been issued in pamphlet form, as have also his Ad- 
dress in response to the address of welcome to the 
Association for the Reform and Codification of the 
Law of Nations and his paper presented to the Asso- 
ciation on ‘‘ Greater Safety at Sea and International 
Tribunals for Questions of Collision... ——We have 
received a very interesting pamphlet containing the 





oration delivered by the Hon. Daniel H. Chamberlain, 
LL. D., Governor of South Carolina, before the Yale 
Law School, on its fifty-first anniversary, on ‘‘ Some 
of the relations and present duties of the legal profes- 
sion to our public life and affairs.’’ The oration is 
much above the average of anniversary efforts.— 
The Hon. Alexander S. Johnson has accepted the 
Circuit Judgeship made vacant by the death ef Judge 
Woodruff, and his commission has been forwarded. 
—— Judge Dillon, of the United States Circuit Court, 
has returned from Europe. 

The following decision of the Supreme Court, of 
Illinois, which appears to differ somewhat from that 
of the New York Court in the Tweed case, was ona 
suit carried up from the Circuit Court of Champaign 
county. It was an indictment against Lewis Martin 
for selling intoxicating liquors without a license, to be 
drunk on the premises where sold. The indictment 
contained twelve counts. On a trial, the defendant 
was found guilty, as charged, in each of the twelve 
counts, and the court rendered judgment for a fine of 
$600, and ordered that the defendant be committed to 
the county jail for 180 days. The opinion is Per 
Curiam: The judgment in this case was fatally defect- 
ive. The judgment for imprisonment was for 180 
days in gross. It should have fixed the imprisonment 
for a specific number of days on each count on which 
the jury found the defendant guilty, the imprison- 
ment on the several counts to commence at the 
expiration of each preceding term of imprison- 
ment. This is the rule announced in the case of 
People ex rel. Manyx v. Whitson, 75 Ill. (7th Legal 
News, p. 19). That case governs this. It does not 
appear, however, that any objection was made by the 
defendant to the cumulative sentence. 

Every now and then the old popular superstitions re- 
garding legal rights and remedies crop out. The other 
day an application was made to the Clerkenwell 
Police Court, by an undertaker, for leave to bury a 
corpse. It appeared that the deceased had died owing 
his landlord £9, and that although the relatives wished 
to remove and to bury the body as soon as possible, yet 
the landlord insisted upon holding on to the body 
until the debt was paid. The vulgar error of suppos- 
ing that a creditor has the power of preventing the 
burial of a corpse by arresting the body for debt isa 
very ancient one, and one that has been, if it be not 
now, very widely entertained. A case in the Common 
Bench, where a woman, who feared that the dead 
body of her son would be arrested for debt, was holden 
liable upon a promise to pay in consideration of for- 
bearance, though she was neither executrix nor ad- 
ministratrix, having been cited to Lord Ellenborough 
in Jones v. Ashburnham, 4 East, 460, that learned judge 
remarked that it is impossible to contend that this 
last forbearance could be a good consideration for an 
assumpsit, for to seize a dead body upon any such 
pretense would be contra bonos mores, and an extor- 
tion upon the relatives. And the same was held in 
the case of Reg. v. Fox, 2 Q. B. 246, where Lord Den- 
man, being Chief Justice, a peremptory mandamus 
was awarded to deliver up a corpse detained for debt 
to the executors, and in the same matter an indict- 
ment was subsequently preferred against a person 
named Scott, who pleaded guilty to it. Yet, accord- 
ing to Lynwood, who compiled the Provinciale, or 
constitution of fourteen archbishops of Canterbury, 
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there seems to have been once acustom in England 
to defer the burial of a person dying in debt. That 
such, however, is no longer the case the above-quoted 
cases abundantly show; added to which, it was held 
in Reg. v. Stewart, 12 A. & E. 779, that the individual 
under whose roof a poor person dies, is bound to carry 
the body decently covered to the place of burial. A 
prosecution at common law for the offense of hinder- 
ing the interment of a corpse in order to secure a debt 
was sustained in Massachusetts before Chief Justice 
-arsons, and the parties were punished by fine. Com- 
monwealth v. Snow, cited in D. Davis’s Justice (Heard’s 
ed.), 712, and by general statute in that State, if an of- 
ficer ‘‘ take the body of any deceased person on mesne 
process or execution,’ he is made liable to a heavy 
fine or imprisonment. The most extraordinary exhi- 
bition of this error was in the case of Sheridan, whose 
corpse was, just before the funeral was to take place, 
“arrested in the King’s name” for £500. The few 
friends who clung to the shattered fortunes of that 
unhappy genius agreed to discharge the debt and the 
funeral proceeded. 

The hardship of the law relating to bastards has 
frequently been the subject of comment, and it can 
only be defended because of its supposed necessity to 
check the commission of offenses highly prejudicial to 
society. Wharburton conceives that the idea of the 
sins of fathers being visited on children was made a 
part of the Mosaic dispensation, in order to supply the 
absence of any hold upon the mind, arising from the 
opinion of the future state. Montesquieu says that 
in republics, where it is necessary that there should be 
the purest morals, bastards ought to be more degraded 
than in monarchies. The moral sentiment of a people 
is very curiously illustrated by its legislation regard- 
ing bastards. The Athenians admitted or excluded 
bastards from the privilege of being citizens, from 
selfish motives entirely. (Aristotle, Politics, lib. 6, 
cap. 4.) The epithet Bastards was assumed by Wil- 
liam the Conqueror, and was applied to him by writers 
who were his encomiasts. The British allowed bas- 
tards to inherit. Hale’s Common Law, p.306. Black- 
stone has elucidated some obscure and extraordinary 
clauses in a sentence of excommunication, which was 
denounced with great solemnity on the occasion of 
the republication of the Charters, A. D. 1258, by ref- 
erence to the transaction of the Parliament of Merton, 
respecting special bastardy. Blackstone on the Chart- 
ers, p. 79. 

A writer in St. James’s Magazine objecting to the 
costliness of the system which divides the solicitorand 
barrister, gives the following picture of the operation 
of the system: ‘A conscientious solicitor writes out 
what is improperly called ‘a brief,”’ fully, and per- 
haps verbosely, describing every fact, explaining every 
inference, and suggesting every argument that elabor- 
ate investigation and exact knowledge of the minutize 
of the affair enabled him to embody in his instructions 
to counsel. This bulky narrative and dissertation are 
copied in duplicate, and taken to the chambers of Mr. 
Acumen, Q.C., or Mr. Serjeant Highflight, who is told 
that with him, and to assist him, he will have Mr. 
Mole or Mr. Fagg. Of course, both the learned man 


who wears silk and he who wears a stuff gown are paid 
fees, and liberal fees too, for their services — than 
which nothing can be more proper. 
happens? 


But what then 
In a large majority of cases the unlucky 





client gets the services of neither the wonderful Mr 
Acumen nor Mr. Serjeant Highflight. These eminent 
advocates at common law are not merely wanted in 
two places at once, but they ought, I aver as a matter 
of fact, to be examining or cross-examining ‘six differ- 
ent witnesses, making four eloquent and critical 
speeches to as many juries, and arguing two or three 
questions of law before as many benches at the same 
time, if they were to fulfill all the engagements their 
clerks euter into on their behalf, and for which they 
take payment. The great men of the bar run from 
court to court, making an opening speech here, a 
closing speech there, a bit of cross-examination some- 
where else between; but seldom or never attend to 
one case throughout—uuless, indeed, the fee given in 
that matter approximates to a small fortune. Still 
oftener, when a case is called on, some gentleman, un- 
known to fame, rises modestly to announce that he 
has the honor to hold the eminent man’s brief, or that 
Mr. Mole or Mr. Fagg has to do all the work of his dis- 
tinguished leader, besides his own. The Equity Bars 
have, by arrangements of their own making, dimin- 
ished this evil, although they have not destroyed it, 
and it is but fair that they should have the credit of 
what they have done.”’ 


Some very speculative antiquarians have ventured 
the opinion that the Star Chamber was invented for 
the purpose of restraining ‘the corruption of juries,”’ 
as it was found that one jury seldom attaint another. 
But, as Lord Mansfield remarked (Bright v. Eyron,1 
Burr. 390), the doctrine of attaint is now a mere sound 
in every case, and in many cases it did not ever pre- 
tend to bearemedy. The practice of granting new 
trials has entirely superseded it; a practice which may 
be traced as high as the year 1655, and perhaps the 
reason it cannot be traced earlier is that the old 
reports do not give any account of determinations 
made by the court upon motions. Barrington states 
that no prosecution by attaint had been carried on 
against a jury for the last three hundred years, and 
Smith in his Commonwealth of England accounts for 
attaints being disused because, among other reasons, it 
was very difficult to procure the attendance of a jury 
in this sort of trial, as people were very averse to be 
instrumental in inflicting upon their neighbors the 
severe penalties ensuing upon a conviction. Accord- 
ing to Sir T. Smith (De Rep. lib. 111) (speaking in the 
reign of Queen Elizabeth), although juries were often 
commanded to appear before the court of Star Cham- 
ber, the matter was commonly passed over witha 
rebuke; and he specifies only two instances in which 
juries had been fined; **but,’’ says he, ** those doings 
were even then of many accounted very violent, 
tyrannical and contrary to the liberty and custom of 
the realm of England. In the reign of Charles IT, one 
Bushell was brought before the Common Pleas upon a 
habeas corpus, by which his commitment appeared to 
be expressed in the following terms: ‘* That being a 
juryman among others charged at the Session Court 
of the Old Bailey to try the issue between the King 
and Penn and Meade upon an indictment for assem- 
bling unlawfully and tumultuously, he did *‘ conira 
plenam et manifestam evidentiam openly given in court 
acquit the prisoners indicted.”” Vaughan, chief jus- 
tice, discharged the jurymen, and in an admirable 
argument maintained the invaluabe doctrine that the 
jury in the delivery of their verdict are unaccount- 
able to any power in the State. 














THE ALBANY LAW JOURNAL. 


289 























All communications intended for publication in the LAW 
JOURNAL should be addressed to the editor, and the name 
of the writer should be given, though not necessarily for 
publication. 

Communications on business matters should be ad- 
dressed to the publishers. 


The Albany Law Journal, 


ALBANY, NOVEMBER 6, 1878. 

















CURRENT TOPICS. 
\ R. JACKSON O. DYKMAN has been elected to 
4’ the Supreme Bench, in the Second Department, 
by a majority over A. B. Tappen of from 8,000 to 
10,000. 
of the campaign. 





This is one of the most gratifying results 
Exit Tappen. 


Mr. John William Wallace has resigned the posi- 
tion of Reporter of the United States Supreme Court, 
the resignation to take effect on the completion of 
the twenty-second volume of his reports. The resig- 
nation has been accepted and the Court has appointed 
Mr. William T. Otto as his successor. Mr. Wallace 
was appointed Reporter on the 21st of March, 1863, 
to succeed Mr. J. S. Black, of Pennsylvania, who 
Mr. 
Wallace’s reports are the most valuable of the series 
of reports of the Supreme Court, as they cover the 


had resigned after a brief tenure of the office. 


most important period in the history of our country. 
During the war the only really important decisions 
given by the Court were on questions of belligerency, 
particularly the rights and duties of neutrals; but 
with the close of the war arose a series of constitu- 
Indeed we 
may safely say that no other series of reports ever 
published contain so many adjudications of such 
importance. 


tional questions of the gravest moment. 


As a reporter Mr. Wallace had many 
While he 


indulged in some peculiar rhetorical flourishes he 


virtues and bu. few faults. sometimes 


always comprehended the decision in hand and _re- 
Of Mr. Otto 
we know nothing except that he was formerly As- 


ported it accurately and intelligibly. 


sistant Secretary of the Interior, and is now arbi- 
trator on the United States and Spanish Commission. 
Mr. Otto will be the eighth reporter which the Su- 
preme Court has had. From the organization of the 
Court in 1790 to 1800, Mr. A. J. 
reporter; William Cranch succeeded him; and he 
was in turn succeeded by Mr. Henry Wheaton in 
1815. Mr. Wheaton resigned in 1827, and Mr. 
Richard Peters was appointed reporter, and so con- 
tinued until 1843, when he was superseded by Mr, 
3enjamin Howard. In the preface to the seventeenth 


Dallas was the 


volume of his reports —a thin book containing the 
matter ready for the press at the time of his removal 
—he pours forth his indignation at ‘‘the sudden 
and unexpected appointment of Mr. Howard” ; 


Vor. 12.— No. 19. 


claims that if all the justices of the Court had been 
present —two it seems were absent— Mr. Howard 
would not have fared so well, and finally consoles 
himself with the reflection that the minority present 
who opposed his removal consisted of “Justices of 
the Court who are held in the highest veneration, 
regard and respect by the whole country.” Mr. 
Howard continued to act as reporter to and includ- 
ing the December term, 1860, when he resigned, 
and Mr. Black was appointed in his place. He was 
succeeded, as we have said, by Mr. Wallace. 


A telegram from London announced that, not- 
withstanding the fact that the regular Michaelmas 
Term has been abolished by the Judicature Act, 
Lord Cairns, the Lord Chancellor, extended the 
customary reception to the judges at his residence, 
They 
afterward went in procession to Westminster Hall 
to begin the new Michaelmas sittings under the 
Judicature Act. The Lord Chancellor and Lords 
Justices will sit as the Court of Appeal. <A great 
crowd of people assembled at and about Westmin- 


at the close of the long vacation, on Tuesday. 


ster Hall to witness the beginning of the nav legal 
system. 


Tt is such an easy matter to gain admission to the 
bar in a manner ‘‘open and above board,” that we 
have never imagined that the business of selling 
diplomas would be a flourishing one; but, according 
to a special dispatch from Washington to the Boston 
Post, it has proved to be so in at least one case. 
The dispatch says that one of the many institutions 
of Washington, which have some kind of a mys- 
terious existence, is called the “ National University 
Law School.” It has its head-quarters in an out-of- 
the-way garret, and it appears to have done quite 
an extensive business in selling diplomas. The whole 
faculty, it is alleged, consists of one man, whose 
name often appears in print as Chancellor Wedge- 
To give the so-called university some kind 
of a standing, Judge Snell, of the Police Court, has 
Another of 
the district judges has also been caught in the trap, 
and now regrets that he ever had any thing to do 
with the swindle. It is openly charged in print 


wood. 


given several lectures on criminal law. 


and otherwise that this man Wedgewood has carried 
on an extensive business in the sale of diplomas, and 
the matter is now being investigated. Some time 
since, one Kodamma, a Japanese connected with 
the legation in Washington, began to study law in 
the office of Fisher, then district attorney; after 


about three months he concluded to return to his 
home, and applied to several law colleges to pur- 


chase a diploma, but was unsuccessful. Hearing 


of Wedgewood and his ‘‘ National University,” he 





called upon him, and in half an hour he was fully 
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graduated as a lawyer, and, after paying his money, 
he left armed with a diploma. One of the Washing- 
ton papers says, all that was necessary to become a 
lawyer under Wedgewood’s training was to purchase 
a book published by him on Government and the Laws 
and buy a diploma. It has never been claimed that 
there was any faculty connected with this university, 
which has, according to all accounts, graduated 
over one hundred lawyers, and the greatest surprise 
is expressed that it was not exposed long since. 


A Washington dispatch to the Boston Jerald 
prophesies that Chief Justice Waite will be a very 
prominent, if not the successful, candidate for the 
presidency next year; whereupon the Evening Post 
points out, in a very explicit manner, the fact that 
Chief Justice Waite is not the man, and expresses 
the opinion that he is too wise a man to make the 
The 
Post’s concluding remarks are so sensible and so 
forcible that we copy them: ‘* When we say that 
Chief Justice Waite is not the man for President, 


mistake of being an aspirant for the office. 


we say so irrespectively of his qualifications for the 
office, and solely on the ground that the holder of 
any juficial position whatever — above all the holder 
of the highest judicial position in the country — 
should keep out of politics, so far as the seeking or 
accepting of political office for himself is concerned. 
When he goes upon the bench, it is with the implied 
understanding that its honors and emoluments are 
satisfactory to him, and that during his term he will 
not use the eminence and influence which it gives 
him to promote his personal political interests in any 
way whatever. What is implied as to all judicial 
offices ought to be clear beyond doubt as to the 
Chief Justiceship of the United States. 


” 


Lord Aberdare, in delivering the opening address 
of the Social Science Congress, gave some valuable 
statistics relative to crime as compared with the 
density of population. According to his figures, 
from 1805 to 1841, the increase of population in 
England was 79 per cent, and the increase of crime 
482 per cent; that is to say, serious crime increased 
in a six-fold greater ratio than population. Between 
1842 and 1845, the population of England and Wales 
had increased by 2,500,000, but there was no in- 
crease of crime. The statistics of the nineteen years 
following 1855—the year of the Criminal Justice 
Act—show a continuous improvement. Comparing 
the period from 1855 to 1860 with the period from 
1870 to 1875, the decrease in committals was 2,298; 
in convictions, 2,074; in sentences of imprisonment, 
The 
comparison between 1843 and 1873 is still more 
striking. In 1843, when the population was esti- 
mated at 16,332,000, the 


1,140; in sentences of penal servitude, 935. 


numbers sentenced to 








transportation were 4,488. In 1873, when the 
population had increased by 6,772,000, the numbers 
sentenced to the equivalent punishment of penal 
servitude were 1,493; that is to say, the population 
had increased by 41.46 per cent, but the most serious 
offenses (not including thurder) had decreased by 
66.73 percent. Lord Aberdare is of the opinion 
that physically cruel punishments are not potent in 
the repression of crime, and he pronounces an ex- 
tended use of the lash ‘‘a retrograde step.” The 
best safeguard to society, he thinks, is ‘‘a good 
education, in the largest sense of that elastic word.” 


———__—__—___— 


NOTES OF CASES. 


\ TE have already (p. 204) referred to the decision 

of the Court of Exchequer in Wichols v. 
Marsland, L. R., 10 Exch. 255, but it is of sufficient 
In vol. 11, 
p. 233, we noticed at some length the doctrine of 
Rylands v. Fletcher, 3 H. L. 330, holding that where 
the defendant constructed a reservoir, and the water 
therefrom flowed through some passage, apparently 
filled up and disused, into the plaintiff’s mine, the 
This was put upon the ground 
that ‘‘if a person brings or accumulates any thing 


importance to merit a further notice. 


defendant was liable. 


on his lands which, if it should escape, may cause 
damage to his neighbor, he does so at his peril. If 
it does escape and cause damage, he is responsible 
however careful he may have been, and whatever 
precaution he may have taken to prevent the dam- 
age.”” Now, in Nichols v. Marsland, the Court of 
Exchequer has attempted to somewhat limit this 
doctrine, or the language of the judgment, although 
they ‘‘ distinguish” the cases. 
lent storm, amounting, in the opinion of the court, 
to vis major, carried away the embankments of arti- 
ficial pools belonging to defendant, and the water 


In that case, a vio- 


escaping damaged the plaintiff. The jury found 
that all reasonable care had been taken by the de- 
fendant. The court held the defendant not liable, 
on the ground that the water was let out by an 
agent over which the defendant had no control. 
who read the judg- 
ment of the court, ‘‘ that it is not a question of neg- 
A man may use all care to keep the water 


‘“*T admit,” said Bramwell, B., 


ligence. 
in, or the stack of chimneys standing, but would be 
liable if, through any defect, though latent, the 
But here the act 
is that of an agent he cannot control.” He further 
remarked: ‘*This case differs wholly from Fletcher 
There the defendant poured the water 
into the plaintiff's mine. He did not know he was 
doing so; but he did it as much as though he had 
poured it into an open channel which led to the 
mine without his knowing it. Here the defendant 
merely brought it to a place whence another agent 


water escaped or the bricks fell. 


v. Rylands, 


let it loose.” 
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The case of Mitchell v. The Mayor of Rome, 49 
Ga. 19, deserves 
reason of the explicitness and boldness with which 
it combats the doctrine that the owner of a building 
erected on the line of his lot may acquire a prescrip- 
tive right to the lateral support of the adjacent soil. 
The court held that lapse of time created no such 
right, because there was not and could not be, in such 


more than a passing notice by 


a case, hostile user, nor any presumption of license, 
The “One 
building on his own land is clearly in the exercise 
of his legal rights. 
the land or rights of another; no oceupation of that 


grant or acquiescence. court said: 


There is no encroachment upon 


which belongs to another; no adverse possession under 
a claim of title. No one can have a right of action 
against him, for he has not trespassed upon or vio- 
How then can 
he, by this lawful use of his own land for twenty 


lated the rights of any other person. 


years, acquire a beneficial interest in the land of his 
neighbor?” ‘Statutes of limitation apply to cases 
where one is in adverse possession of property that 
may be claimed by another. The doctrine of pre- 
suming a right, by grant or otherwise, to easement, 
etc., exists where one is in the adverse use or enjoy- 
ment fora certain period of an incorporeal right. 
This use or enjoyment cannot be adverse, unless it 
be exercised in denial of the title and in derogation 
of the rights of any other owner. It cannot be 
adverse to another owner unless he has a right of 
action on account of a wrong done him.” 


The controverted question as to the effect of the 
discharge of a juror during the trial of an indict- 
ment was carefully considered by the Court of Ap- 
peals of Kentucky in O'Brian v. 
9 Bush, 333. O’Brian was indicted for murder, and 
was put on his trial. 


Commoniealth, 


After the jury had been sworn, 
and while the evidence was being taken, one of 
the jurors arose and said tliat he had formed one of 
the grand jury which found the indictment, and 
thereupon the court, of its own motion and against 
the objection of the prisoner, discharged the juror 
The court held that 
this amounted to an acquittal, and that the plea of 
This 
was put upon the ground that the discharge of the 


and had another summoned. 
autrefois acquit to a further trial was good. 
juror was unnecessary, and illegal under the cir- 


In Stute v. McKee, 1 Bailey, 8. C., 
O’Neal, J., delivering the opinion of the court, said, 


cumstances. 


aiter reviewing many authorities: ‘*‘ We are enabled 
to say that a jury, after they are charged, can be 
discharged and the prisoner tried a second time for 
the following causes only: 
prisoner. 

the court. 


1. The consent of the 
2. Illness of one of the jury, prisoner or 
3. Absence of one of the jurymen. 4. 
While 
it would seem to be impossible to designate all 


The impossibility of agreeing on a verdict.” 





causes for which a juror may be discharged, it may 
be safely said that it can only be done in case of 
necessity, or on consent of the accused, without 
operating as an acquittal; otherwise a judge might 
arbitrarily discharge and impanel jurors until he 
obtained one to his liking. See on this subject, 
Commonwealth vy. Cook, 6 Serg. & Rawle; Common- 
wealth v. Clue, 3 Rawle, 488; Dobbins v. State, 14 
Ohio St. 493, and the authorities cited in 3 Whart. 
Crim. Law, § 3168, 


The decision of the Court of Exchequer in Holmes 
v. Mather, L. R., 10 Exch. 261, illustrates the gen- 
eral principle, that to maintain an action for injury 
to the person, the injurious act must be willful or 
the result of negligence. The defendant's horses, 
while being driven by his servant in the public 
highway, ran away, and became so unmanageable 
that the servant could not stop them, but could, to 
some extent, guide them. The defendant, who sat 
beside the servant, was requested by him not to in- 
terfere with the driving, and complied. While 
unsuccessfully trying to turn a corner safely, the 
servant guided them so that, without his intending 
it, they knocked down and injured the plaintiff, 
who was in the highway. The plaintiff having sued 
the defendant for negligence and in trespass, the 
jury found that there was no negligence in any one. 
It was held that, even assuming the defendant to be 
as much responsible as his servant, no action was 
maintainable; for since the servant had done his 
best under the circumstances, the act of alleged 
trespass in giving the horses the direction toward 
It was left 
undecided whether, if an action would have lain 


the plaintiff was not a wrongful act. 


against the servant, it would also have lain against 
the defendant. Bramwell, B., remarked: ‘For the 
convenience of mankind in carrying on the affairs 
of life, people, 
or put up with 


as they go along roads, must expect 
such mischief as reasonable care on 
On the point as 
to whether the act was the act of the master, Cleasby, 
B., said: ‘‘I understand the case to be this: The 


the part of others cannot avoid.” 


master not having the same capacity for managing 
the horses, and being perhaps alarmed and anxious 
to interfere, the servant says, ‘Leave it to me, do 
not take any part.’ That 
would absolve him as far as any question of personal 
negligence is concerned; and at that moment I think 
the act of the servant ceased to be the act of the 
I think, in support of that, I need only 
read this passage from the judgment of Parke, B., 
in Sharrod v. London & Northwestern Railway Co., 
4 Exch. 586, where he says: ‘‘In all cases where a 
master gives the direction and control over a cai- 


The master complies. 


master.” 


riage or animal or chattel to another rational agent, 
the master is only responsible in an action on the 
‘ase for want of skill or care of the agent, no more.” 
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THE JURY SYSTEM. 


5 lames jury system seems to be the critical question 

now among lawyers, as the monetary problem 
is among the politicians. Those who write upon 
the jury at present divide into three classes: First, 
those who would preserve the system just as it 
stands; second, those who abolish it altogether; 
and third, those who would modify and reform it 
by ceasing to exact unanimity in verdicts. The first 
class is unquestionably by far the most numerous; 
of the second we would fain believe there are very 
few; while the third seems to be rapidly growing in 
favor and numbers. Last week we took occasion to 
deprecate the views of the second class. Those of 
the first find an able exponent in Prof. Washburn, 
who writes an excellent and temperate article on 
the subject in the current number of the Forum. 
Certainly the designs and arguments of the third 
could not be more clearly, fairly, and persuasively 
set forth than in Mr. Hall’s admirable articles in 
our recent numbers. Mr. Hall has certainly ex- 
hausted all that can be urged on his side, and it is 
pleasant to peruse the writings of a reformer who 
is not a fanatic, an innovator who is not an ignora- 
mus, an enthusiast who preserves his temper and 
his good breeding. Since our thoughts and _ re- 
searches have run in this direction, we have read a 
very able article, entitled ‘‘ Unanimity of Juries,” 
published in the English Quarterly Law Magazine, 
in 1832. The latter article treats mainly of the im- 
policy of starving juries into agreement, and cites 
several astonishing and amusing instances of dissen- 
sion in the jury-room and of the chance means 
resorted to for procuring an agreement. Much of 
the vigorous protest and denunciation indulged by 
this writer is inapplicable to our times, for now, in 
our State, at least, we recognize the impropriety of 
leaving life and property at the mercy of physical 
endurance, and it can no longer be said that 

“ Wretches hang that jurymen may dine.” 

Prof. Washburn’s arguments are, substantially, that 
juries are perfectly competent to decide ninety-nine 
out of a hundred questions of fact; that cases of 
wrong or mistaken verdicts are rare; that disagree- 
ments are exceptional; that the attempt to sever the 
people from the administration of their own laws is 
to be deprecated; and that the system which has 
worked so well for a thousand years should not be 
lightly abandoned or changed. His remarks on the 
jury as a political and educational system are quite 
admirable, agreeing with but not repeating the views 
of De Tocqueville, which we quoted in a recent 
article on this subject. Prof. Washburn’s disap- 


proval of the substitution of a single judge for 
twelve jurors quite harmonizes with our previously- 
expressed views. We find another powerful author- 
ity in our favor in Bentham, who says: ‘‘ Where 
conflicting facts are to be discussed or conflicting 





evidences to be heard, a jury is perhaps the best 
forum for such a case; a single judge perhaps the 
worst.” Prof. Washburn deals a heavy blow at the 
reform project when he says: ‘‘ Suppose that Tilton 
had found on his jury seven men who would have 
given him a sum of money in damages, while five 
believed and solemnly declared he had no legal 
claim, would the parties have been any better off in 
any thing but mere dollars and cents, or would the 
public mind have been more effectually put at rest 
than it was by a verdict of nine to three the other 
way? If a man upon a charge of a capital offense 
was found guilty by seven of the jury, while five 
equally honest and intelligent men pronounced him 
innocent, would the course of justice be advanced 
by executing upon him the sentence of the law? 
The people have got to feel that if twelve men who 
have heard a cause agree upon a verdict, it is safe 
for others to act upon it, and it would be but a poor 
return for breaking down this confidence, that occa- 
sionally a rogue is brought to justice who might 
otherwise have escaped.” Asa matter of curiosity 
we should really like to know how many of the peo- 
ple and newspapers who think Mr. Beecher guilty, 
but who believe in majority verdicts, would have 
been satisfied or silenced by a verdict of the nine to 
the three? 

On principle we must confess we think Prof. 
Washburn is right and Mr. Hall is wrong. Verdicts 
are not, or should not be, mere expressions of opin- 
ion, but a fiat upon evidence. Therefore there is 
no analogy between verdicts, and decisions of judges 
on law points, for the latter are merely mental con- 
clusions upon intellectual propositions, while the 
former are the declaration of the existence or non- 
existence of certain facts. The writer in the Law 
Magazine goes much further astray on this point 
than Mr. Hall, for in ridiculing the idea of unanim- 
ity in verdicts, he asks why we should not require 
of all deliberative 
decide upon the 


unanimity in ‘‘the proceedings 
bodies, especially those which 
affairs of the nation, and why should we longer 
endure the curse of discordant politics?” He then 
sarcastically suggests, as a mode for settling the 
Reform question then pending in England, the shut- 
ting up of the advocates with the opponents of the 
bill until they should have agreed. This is very 
brilliant but very illogical. Politics involve simply 
the question of what ought to be; the considerations 
of a jury, the question of what is oris not. The one 
is opinion, the other is fact. As to the want of 
harmony in exacting unanimity in the petit jury and 
not in the grand jury, the same argument would 
condemn the different constitution of the Senate and 
of the House of Representatives of Congress. The 
two bodies are designed to be different, to effectuate 
different purposes. As well find fault with not re- 
stricting the grand jury to twelve. It is not neces- 
sary that the grand jury should be unanimous, first, 
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because there is no conflict of evidence before them, 
and second, because their decision is not final nor 
vital. Even in the grand jury it has been deemed 
essential to have the concurrence of twelve individ- 
uals out of sixteen, or three out of four upon ex parte 
evidence, while Mr. Hall would only require seven- 
twelfths upon conflicting evidence! 

Still, in view of the arguments so cogently urged 
by Mr. Hall, we feel disposed to yield something of 
the principle of the system to convenience and 
effectiveness in civil cases. It is reasonable that 
some allowance should be made for death or sickness 
among the jury, and possibly that some provision 
should be made against untoward influences. But 
we think this can be amply accomplished by an 
allowance of three, or one-quarter of the jury. The 
writer in the Law Magazine did not propose any 
thing less than eight to four. Mr. Hall suggests 
five, permitting seven to render a verdict in a civil 
case. In some cases this would operate very queerly, 
For instance, suppose only nine jurors deliberated 
on the verdict, three having died or become sick, 
and that they stood seven to two; would not this be 
a nearer approach to unanimity than Mr. Hall would 
care to exact? Or suppose in the case of nine jurors 
sitting, they were six to three; then there would be 
no verdict, and yet upon Mr. Hall's theory there 
ought to be, for if seven to twelve can pronounce, 
certainly six to three ought. We fear there is some- 
thing wrong about Mr. Hall’s proportions. Again, 
in criminal cases Mr. Hall would permit a verdict 
by nine. Now if only nine sat, this would be a 
unanimous verdict, which is heretical in Mr. Hall's 
opinion. What stronger reason is there for requir- 
ing unanimity when only nine sit than when twelve 
sit? In short, it seems to us that Mr. Hall has 
sought to introduce two inharmonious and irrecon- 
cilable elements. Again: we must criticise Mr. 
Hall’s plan of requiring the foreman to disclose the 
number agreeing upon the verdict. If the verdict 
of a jury is to afford public satisfaction, it cannot 
add any thing to know that it is a divided verdict. 
At all events, such disclosure, if required for the 
satisfaction of the court, should not be made public. 
It would also operate very harshly on the dissenting 
jurors, perhaps subjecting them to public criticism 
and private malice. 

On the whole, we yield a great deal when we con- 
clude that nine of twelve jurors may pronounce a 
verdict in a civil We cannot consent to the 
extension of the modification to criminal cases. A 
man should not be hanged or imprisoned, because, 
although three jurors think he ought not to be, nine 
think he ought. One of the cardinal principles of 
our law is that a man is not to be deprived of his 
life or his liberty, unless his guilt is clear beyond a 
Shall a man suffer death or im- 


"ase. 


reasonable doubt. 


prisonment when his guilt is so apparent as to sat- 
isfy only three out of four of his judges? 


The 





writer in the Law Magazine, reviewing the report of 
the Commissioners who recommended the adoption 
of a provision that nine should render a verdict in 
every case, while himself inclined in favor of eight 
in civil cases, recognized the wisdom of requiring a 
greater preponderance in criminal cases. He says: 
‘*With respect to criminal cases, the mischiefs re- 
sulting from the conviction of the innocent are so 
very serious (notwithstanding Paley’s ingenious 
argument upon the subject), and the difficulty of 
redressing the injury inflicted by an erroneous con- 
viction is always so great, and often so completely 
insuperable, that we certainly think it desirable to 
require the concurrence of a larger majority ina 
verdict of guilty, than we should deem it necessary 
to insist upon in a mere question of civil rights 
between plaintiff and defendant.” We are fully 
persuaded that it is better that society should run 
the risk that one, two, or three jurors may be cor- 
rupted, or lacking in discernment, or overcome by 
sympathy or influence, than that any citizen should 
be deprived of his life or liberty, in any case where 
his guilt is not so clear as to produce a unanimous 
conviction among twelve of his fellow-citizens se- 
lected at random. 

Again: in criminal cases, we object to compelling 
an accused person to be tried by less than twelve 
and less than the number who are present at the 
commencement. We have grave doubts about its 
expediency in civil cases, much more in criminal 
prosecutions. The writer in the Law Magazine did 
not contemplate that less than twelve should sit in 
any case. So sacred has the right of an accused 
person to be tried by a jury of twelve been deemed 
under the common law, that it has been held in this 
State that he cannot even voluntarily waive that 
right and consent to a less number. In case of the 
disability of three of the jury it might sometimes 
happen that the most influential, intelligent, and 
unprejudiced part of the jury would be lost to the 
We think it 
the prisoner to the final 
original number of jurors, as it would be to compel 
him to submit to a sentence pronounced by a differ- 
ent judge from the one who sat through the trial up 
to verdict. Mr. Hall Jays great stress on the incon- 
venience and expense of re-trials rendered necessary 
by sickness or death among the jury, but he pro- 


prisoner. as unreasonable to subject 


arbitrament of less than the 


poses to make and can make no provision against 
the like casualty on the bench. The trial is unavoid- 
ably rendered null by the sickness or death of the 
single judge; this is just as likely to occur as in the 
case of a single juror; why should not the same 
consequences ensue? He will reply, because there 
are enough left of the jurors to render a right ver- 
dict. But the same reason would apply in case of 
the disability of one of the three judges who always 
sit in our Oyer and Terminer. It would be a mock- 
ery of justice to leave the sentence to the two “side 
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justices,” when the chief is absent, or to suffer them 
to carry on the trial after his disability, because they 
are conceded to be less fit for the office and duty. 
Just so the absence of one, or three of the jurors, 
after the commencement of the trial, might leave 
that tribunal much less competent to form an intel- 
ligent and discreet conclusion. 

We think Mr. Hall greatly exaggerates the num- 
ber of cases where corruption, or honest difference 
of opinion, or sickness or death, among the jury, 
produces final disagreement. Take the three great- 
est jury trials of the last five years, in three cases 


where money, private influence, and public opinion 
would naturally have been most potent and would 
most readily have effected their purpose —the Tich. 
borne case, the Tweed case, and the Beecher case — 
and what do we find?) Why, unanimous and unhesi- 
tating agreements in the two former, and a disagree- 
ment of nine to three in the latter, where nobody 





anticipated an agreement, but where a division more 
Can Mr. Hall 
point to any miscarriage of justice, in any case of 
equal importance, which may be charged to the jury? 
We know there is a great deal of crime nowadays, 
but we know too that there is a great deal of retri- 


nearly equal was generally expected. 


bution. Scarcely a day elapses without an account 
in the newspapers of one or more executions, and 
The jury 
at fault in the administration of crim- 


this has been the case for several years. 
system is not 
inal justice. 

hending and 
are rare where the jury has failed to do its duty. 


There may be a lack of vigor in appre- 
arraigning criminals, but the instances 


Verdicts have generally been rendered not only in 
accordance with justice, but with a decorous sub- 
ordination to the instructions of the courts. The 
On the 
first trial, the jury, in obedience to the law as laid 


Fisk murder case is a prominent example. 


down by the courts, found a verdict of guilty. 
When this was reversed on the ground of misdirec- 
tion by the judge, the jury found a verdict, on the 
second trial, of manslaughter. Any dispassionate 
admit that if either 
Did not the jury do their 
duty in the Walworth case, where great professional 


observer must verdict were 


wrong, it was the first. 


reputation, strong family influence, and natural 
sympathy with youth moving in a wronged mother’s 
vindication, united to warp them away from right? 
Politicians, visionaries, and malcontents may join 
in denouncing the jury system and its workings, 
but the jury, like the people in all momentous june- 
tures, are nearer right and are more faithful to prin- 


ciple than their would-be leaders. There is such a 


thing as a popular conscience in politics, and if the 
officers of justice will only give the jury a fair 


chance in the administration of the law, the jury 
will be found right nineteen times out of twenty. 
There is a great deal of force in what Prof. Wash- 


burn says on this subject: ‘* Few counsel or clients 





have philosophy enough to hear a verdict pronounced 


against them, without thinking, for the time being, 
that injustice has been done, and that it would be 
well to devise some less uncertain way for reaching 
the truth. We have had our share of that sort of 
experience, and have felt sadly aggrieved at what 
we thought, at the time, was the perversity of jurors, 
but when the occasion had passed by, and we had 
had time to look back dispassionately over the 
whole field, we have time and again felt bound to 
confess, that the jury were nearer right in their 
judgment, than we had been in the heat and excite- 
ment of a contested suit.” We cannot, therefore, 
Mr. Hall’s to 
have called the jury the ‘‘ palladium 
liberty.” 


those 
of 
Aristides was ‘‘the just,” although the 
illiterate Athenian, who could not scratch his vote 
on the oyster-shell, had grown tired of hearing him 
called so, 


applaud sarcastic reference 


who 


The manna was good, although the Israel- 
ites grew to loathe it. We must not discard the 
jury because it is the palladium of liberty, as it cer- 
tainly is. The jury just now is experiencing the re- 
action which always sooner or later follows success. 
There was just such a raid upon it forty years ago, 
Mr. 
Stedman, in his recent admirable book, Victorian 
Poets, speaks of this law as one ‘‘that affects, as 
surely as death, 
he might have 


as we learn from the Law Magazine writer. 


statesmen, moralists, heroes,” and 
added, institutions. ‘‘It is,” he 
says, ‘‘ what the ancients meant by the envy of the 
gods, unto which too favorite men were too greatly 
subjected. Alternate periods of favor and rejection 
not only follow one another in cycles, by genera- 
but the individual 
artist, during a long career, will find himself tested 


tions, or by centuries even; 


by minor perturbations of the same kind, varying 
with his successive achievements, and the varying 
This is true 
Some have grown weary of 


conditions of atmosphere and time.” 
of the jury system. 
it called the ‘‘ palladium.” 
not having any libel suits on hand, are 
But all this will pass away. 
A few libel suits will cure the editors, and restore 


hearing A good many 
editors, 


abusing it roundly. 


their former reverence for their saviors; and as a 
little judicious objurgation is said to be an excellent 
vent for bad temper, so we hope our reforming 
friends will be content with scolding at the ‘‘ palla- 
dium,” and not repeat the crime of banishing Aris- 
tides because he is just. 
eencemaiipes 


LAW REFORM AND SOCIAL SCIENCE. 


THE CONGRESS AT BRIGHTON. 





BRIGHTON, October 14, 1875. 


To the Editor of the Albany Law Journal: 

The nineteenth annual congress of the National 
Association for the promotion of Social Science, which 
commenced its sessions here on the 6th inst. and closed 
yesterday, vindicated the right of the Association to 
the high reputation which it has earned on both sides 
of the Atlantic. The addresses of Lord Aberdare, the 
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President of the Congress, and of the presidents of the 
several departments, were replete with information on 
social subjects and with suggestions of reform, while 
the papers and discussions in the various sections were, 
in the main, of an able and interesting character. 

But the department of Jurisprudence and Amend- 
ment of the Law is the one of which the Association 
‘“*has most reason to be proud,” to use the language of 
Mr. Hastings, the president of the council. In his ad- 
dress on Saturday, October 9, Mr. Hastings said: 
“When we consider the men of eminence, from Lord 
Brougham downwards, who, from time to time, have 
presided over our deliberations as the Law Amendment 
Society, when we trace the history of the various 
measures which that society has originated, I think 
you will be astonished by what has been done during 
the last 30 years.’’ Great improvements in the law of 
evidence have been brought about largely through the 
influence of the society; and the recent Judicature 
Act, providing that the same tribunal may hear and 
decide both legal and equitable questions, was one of 
the great reforms to which the Association lent its 
powerful aid. It will not be appropriate for me to en- 
ter into a detailed historical account of what the Asso- 
ciation has done, but a review of the proceedings in 
the Law Department at the Congress just closed, may 
not be uninteresting. 

The Law Department was opened on Thursday, Oc- 
tober 7, by an address from its president, Sir Edward 
Creasy, ex-chief justice of Ceylon. He made a rapid 
and extended survey of jurisprudence in general, and 
of international law. The address was principally his- 
torical and elementary, great stress being laid upon 
the acquirement of sound, legal principles, the theory 
being, doubtless, that if we are guided by correct prin- 
ciples we cannot well go wrong in our efforts to secure 
law reform. Sir Edward’s discourse was full of allu- 
sions to the legal classics, and displayed great familiar- 
ity with both ancient and modern jurisprudence. In 
speaking of international law he dwelt particularly 
upon the laws of warfare. The modern theory is, that 
war is arelation between government and government 
alone, and not between people and people. But the 
learned jurist was of the opinion that the recognition 
of such a system leads to increase of the permanent 
military and naval establishments of nations. It was 
to be remembered that this new scheme of war, While 
it offered to private individuals immunity from the 
sufferings caused by hostilities, necessarily required 
them to abstain from co-operation in the defense of 
their country. A nation’s hopes of safety would, 
therefore, depend on the amount of regular soldiers 
and of war material constantly on hand. But this is 
an interpretation of the new theory of war, which I 
believe to be untenable; the inference is hardly war- 
ranted by the theory in its pure form. Sir Edward 
Creasy, true to what he believes to be the advantage of 
England, whose war-like power is on the sea, thinks 
that the right of capture of private ships and cargoes 
should be preserved. It is remarkable how national 
peculiarities and interests modify one’s views of what 
international law ought to be. A Russian or German 


jurist would have argued forcibly and philanthropi- 
cally in favor of the abolition of the custom of seizing 
private property at sea, and would have characterized 
the custom as a relic of barbarism, and altogether un- 
worthy the humane condition of modern civilization. 

While I am upon the subject of international law, it 
may be well to notice the papers which were read in 





the international law section. The question for con- 
sideration was, ‘‘ What, if any, are the modifications 
required in the existing law of nations? and how may 
municipal law best be brought into harmony with in- 
ternational obligations ? Papers were read on this 
question by Mr. Carmichael of the Law Magazine and 
Review, and by Mr. Sprague of the Albany Law 
JOURNAL. Mr. Carmichael spoke substantially as fol- 
lows: 

Important questions connected with international 
law, and the relations between it and municipal law, 
have been lately raised, e. g., German-Belgian diplo- 
matic correspondence. The Belgian Press was quoted 
to show that the German mode of producing harmony 
between mrunicipal and international law is dangerous 
to the sovereignty of the State. This mode, viz., 
one State demanding the alteration of the municipal 
laws of another, has only been tried with small and neu- 
tral States, and probably could not succeed with a great 
power. Another mode would be by signification of a 
consensus of opinions of States that modification was 
required, or by establishment of an International 
Tribunal, whether permanent or pro re nata. The 
modifications that seem to be required in the law of 
nations are chiefly in practical points, e. g., bills of 
exchange, extradition, patent and copyright laws, and 
are already taken by existing voluntary associations 
which can best do the work because free from all 
political color. But this work must be undertaken at 
once. 

Mr. Sprague said that ina general sense the chief 
modification desirable is to make the conditions of in- 
ternational law correspond, as far as possible, with 
those of municipal law. Municipal law has three cou- 
ditions, the legislative, the adjudicative, and the exec- 
utive. The legislative condition may be supplied in 
international law by convening an international as- 
sembly to frame an extended treaty or code embody- 
ing rules of international intercourse. The adjudica- 
tive condition may be substantially obtained by 
establishing an international tribunal to interpret and 
apply the provisions of the code. But, from the nature 
of international relations, the executive condition 
cannot be any more than nominally supplied, there 
being no power superior to the nations to enforce their 
public law. International law is, essentially, self-ad- 
ministrative; and until we have acode and a tribunal 
established by the nations themselves, private persons 
and associations may properly develop international 
sentiment and collect opinions and data preparatory 
to the official action of nations. As to the question of 
the abandonment of territory, by establishing the rule 
of continuous and effective occupancy, nations which 
have the willinguess and have the ability to colonize 
or develop distant territories will not be deterred by 
other nations having neither the ability nor the will- 
ingness to do likewise, and maintaining only a nomi- 
nal occupancy of regions of vast extent and great but 
undeveloped natural resources. The extradition of 
criminals is another matter which ought to be settled 
in some uniform way, aud the principle ought to be 
followed that a fugitive from justice who surrendered 
should only be punished for an offense embraced in a 
treaty of extradition. In conclusion, I may observe 
that the duty of nations to conform their municipal 
law to their international obligations is a subject of 
growing importance. At the present time, as a gene- 
ralrule, the only duties recognized by nations are, in 
themselves, of a negative character, the fundamental 
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principle being that no nation ought to do any thing to 
the detriment of another; but we have two conditions 
always existing — national independence and interna- 
tional dependence — and how to reconcile these is the 
perplexing problem. The instruments which are to 
play the great part in settling such questions, are the 
codifications of the law of nations and the establish- 
ment of an international tribunal. 

In the municipal law section, papers were read by C. 
J. Grace, LL. D., and R. 8. Wright on the question, 
“Ts it desirable that a prorogation of Parliament should 
affect the position of bills and other matters in progress 
as it now does?” by Pym Yeatman on “* The effect of 
the Judicature Act upon the Legal Profession;” by 
T. Li. Murray Browne on “The Distinction between 
Misdemeanors and Felonies;’’ by Alfred Waddilove, 
D.C. L., W. T. 5. Daniel, T. C., and Professor Sheldon 
Amos, on the question “ Is the Codification of the Law 
of England practicable, and if so, in what form?’’ by 
C. W. Ryalls, LL. D., on the question ‘ Is it possible, 
by the creation of a special tribunal or otherwise, to 
provide for the more satisfactory trial of claims for 
bodily injuries?”” Mr. Yeatman’s paper expressed the 
views of those who think the Judicature Act will be 
very damaging to the profession. It is held that the 
principle of the life of the Bar of England is that of 
centralization, and that the effect of the Judicature 
Act will be decentralization. But it seems to me that 
this result is only an incidental effect of the great re- 
form embodied in this act. So far as I can learn, these 
objectionable features may be removed by slight 
amendments to the act, since the effects complained of 
are brought about by a provision distributing the busi- 
ness of the courts throughout the country more gen- 
erally than what has been the case heretofore. But, 
then, if it is for the public advantage that there should 
be this distribution and decentralization, I suppose that 
the profession will have to bear the temporary ills con- 
sequent upon the change. The administration of the 
law, in most countries, is intended to be for the benefit 
of the public, and only indirectly for the benefit of the 
profession. American lawyers will smile at such a 
sentence as this, which appeared in Mr. Yeatman’s 
paper: ‘* Nor is this the only or worst change that will 
follow; shorn of their honers, the local bar will be 
drawn by starvation to break down the rules of eti- 
quette which now prevent them from seeing clients 
directly.”’ But such are the main objections which I 
heard both in London and in Brighton against the Ju- 
dicature Act. It isanticipated that there will be some 
confusion in the courts at first and much bungling and 
prolix pleading; but these are incidents which will 
shortly wear away, and the new system will, probably, 
work as well here as it does in New York, the state to 
which England is indebted for its present scheme of 
procedure in all substantial respects. 

I cannot close my letter without giving you a 
synopsis of Professor Amos’s paper on the Codification 
of the Law of England. It gives the present condi- 
tion and prospects of English Codification in an 
admirable manner. 


“The argument for and against codification is very 
much altered from what it was in Benutham’s time. 
At the present day, lawyers, as a class, are favorable 
rather than opposed to projects for ascertaining and 
simplifying the law. The language and hopes of those 
who advocate codification in its strict sense are more 
moderate than of old. They Know that large parts of 


constitutional law can never be codified, and they are | 


acquainted with the difficulties which attend the inter- 





pretation of the French and other codes. It may, 
then, be taken for granted that the advocates and 
opponents of codification are drawing nearer together 
as time goes on. One objection felt is that there are 
complexities and intricacies in the structure of English 
law, which are peculiar and essential to it as a system, 
and which could not be reproduced ina code. To this 
objection it may be replied, that incessant legislative 
changes are already rapidly proceeding, and the ques- 
tion thus is, not how can the ancient English system 
be preserved intact, but how can it be transformed with 
the least possible loss. Again, it is objected that no 
systematically arranged body of law can be really 
adequate to meet the subtle necessities of human life: 
To this it is replied that the evils of an unsystematic 
customary system are always growing, and a time 
must come when the balance of advantage must be in 
favor of acode. But if such a time is waited for and 
not anticipated, a spontaneously constructed code made 
up of a vast assemblage of heterogeneous statutes will 
have sprung up, which will have most of the evils and 
very few of the advantages of a deliberately prepared 
code. Another class of objections rests on the inher- 
ent difficulty of making a code. Now, the process of 
making a code is three-fold, one part being that of 
ascertaining the law, another part that of re-expressing 
the law, a third part that of completing the law by a 
minimum amount of legislative change. The difficulties 
of each process, though great, are not insufferable. They 
are in practice constantly mastered by writers of text- 
books, by draughtsmen of parliamentary bills, by advo- 
cates of legal charges,and by professors of law. As to the 
legislative alterations pre supposed ina code, the House 
of Commons has, it is true, a potent machinery for ob- 
struction, but it is alsoable, when it pleases, to doa great 
work with a single mind and will. Its use of select com- 
mittees, and of joint committees with the Lords, is es- 
pecially applicable to this purpose. Objections founded 
on the failure or imperfection of foreign codes are no 
better grounded than opposing arguments founded on 
their success. The question is a purely English one, 
and must be approached in view of the time, place, and 
circumstances actually concerned. Codification must 
be treated as a choice between opposite evils,or between 
opposite and incomparable advautages. The use of a 
code in legal and general education cannot be estimated 
too highly, the greater familiarity with legal right en- 
hancing the value of moral right, and the opening of 
English law to foreigners, being an indisputable gain.” 

The general tone of the papers and discussions, both 
in the international law and municipal law sections, 
indicated a deep-seated feeling in favor of carrying out 
to their legitimate limit the measures toward reform 
and codification which have been inaugurated in 
Europe. It is a refreshing sight to see the old, stable 
and anachronous legal institutions and methods of 
England giving way before the march of judicial im- 
provement. But a few years will elapse before the 
practice of the courts of England will have. attained 





the facility and elasticity of the courts of New York. 
_s 
| OUR OLD LAWYERS OF HOLLAND DESCENT. 
A BUTTERMILK JUDGE. 
N my former paper relating to the four old New 
York lawyers of sixty years’ standing, still living 
in 1829, I omitted to refer to the high character as a 
legislator given to his former legal instructor by Chan- 
cellor Kent. In his historical discourse, so often re- 
ferred to, the Chancellor said: ** Egbert Benson was 
appointed Attorney-General in 1777, and in that office, 
in the legislature and in congress, his devotion to the 
public interest was unremitted. The value of his ser- 
vices as a member of the legislature throughout the 
war was beyond all prize; and in the able, constant, 
accurate and faithful discharge of the duties of that 
| station, he has scarcely had an equal in the legislative 
annals of this State.” 
In a note appended to his discourse, the Chancellor 
| accords a high position to the Dutch race in the colony 
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of New York, giving them credit for ‘“* every estimable 
quality of good citizens, and for furnishing their full 
proportion of competent men, whether in the civil or 
military, political or professional departments.” In 
illustration of their position in the legal profession, 
the Chancellor said: ‘I hope I may be permitted to 
add, without meaning any invidious comparison, that 
we have now living in this State, in advanced life, 
three lawyers of Dutch descent, who are not surpassed 
anywhere in acuteness of mind, in sound law learn- 
ing, and in moral worth. The reader will readily per- 
ceive that I have in my eye Egbert Benson, Peter Van 
Schaack and Abraham Van Vechten.” 

That would be an interesting paper which should 
give a suitable though brief notice of the most distin- 
guished lawyers of Holland descent who figured in 
this State in the first half century of our political ex- 
istence, embracing in their number, as it did, six of 
our attorney-generals, a chancellor, six or eight judges 
of our old Supreme Court, including several who rose 
to the position of chief justice, and a president of the 
United States. 

Hereditary family friendship leads me here to speak 
of an illustrious judge coming within this category; 
and I doubt not that there are many old lawyers still 
living whose *“‘ hearts will burn within them” at the 
mere mention of his name. I allude to William W. 
Van Ness. It was said of him by a competent judge, 
that ‘in address, person, and intellectual endowments 
he was formed for one of the most distinguished men 
of his age. At the head of an executive department 
at Washington, he could have shone with a luster un- 
rivaled.” 

I often saw and heard this great man in my early 
youth and up to the age of twenty. He was one of my 
father’s dearest friends, although considerably his 
junior in years. His residence was at Claverack; and 
he was wont, on his way to the terms of court at Al- 
bany, to stop over night at my father’s house in Kin- 
derhook, as well as to make him special visits on other 
occasions. Being at the time the almost constant 
guide of a parent who was totally blind, it was my 
privilege to be present at many of these interviews, 
and to hear their long and interesting conversations, 
which were as music tomy ears. Although I was too 
young fully to comprehend very much of what was 
spoken, my recollection is distinct and vivid in regard 
to the deep impression made upon my mind by his ma- 
jestic presence and his charming conversation and man- 
ners. His voice was musical, and this, with the ease 
and fluency of his speech and his great command of 
language, rendered him to me an object of great in- 
terest. Asa conversationalist, he was unrivaled, and 
he spoke the Dutch language as eloquently as he did 
the English, and this may be said also of Benson, Van 
Schaack and Van Vechten, all of whom spoke it with 
a suavity unknown to modern ears. 

Having a fair opportunity to do so, I took occasion 
two years ago, to challenge my venerable friend, the 
late General James R. Lawrence, of Syracuse, for his 
reminiscences of Judge Wm. W. Van Ness. A few 
extracts from his response merit, as I think, a place 
for their preservation in the pages of the Law Jour- 
NAL. 

**Mr. Van Schaack calls upon me to give some remi- 
niscences of Judge Wm.W.Van Ness, which he thinks 
may be interesting, and I will now proceed to state in 
few words what I recollect of that wonderful man. 
My first acquaintance with Judge Van Ness began at 





the time he held the Circuit Court at Onondaga Hill, 
about 1814. I was then impressed with admiration 
forthe man. It was at the time that the celebrated 
libel suit against Dr. Colton was tried, to which our 
friend Mr. C. B. Sedgwick refers in his address, de- 
livered at the meeting of the Bar of Onondaga in mem- 
ory of the late B. Davis Noxon. Dr. Colton had been 
sued for charging a brother physician with being ‘ta 
buttermilk doctor!’? Mr. Noxon, who was his coun- 
sel, contended, among other things, that to charge an 
M. D. with being ‘ta buttermilk doctor,’’ was not li- 
belous, any more than to call his Honor a “ butter- 
milk judge,’’ because he drank buttermilk. That this 
matter may be better understood, let me here say, that 
the weather was exceedingly warm, and his Honor 
partaking of the proclivities of his Holland ancestors, 
was very fond of this beverage, and had a large pitcher 
of it in front of him, of which he frequently imbibed. 
Just at the time Mr. Noxon repeated the words,* but- 
termilk judge,’’ he was holding a tumbler full to his 
lips. The remark of Mr. N. caused the judge to laugh 
outright, made the buttermilk fly, and set the whole 
court-room in a roar of laughter.”’ 

* Another circumstance,” says Mr. Lawrence in his 
reminiscences, ‘‘ took place at this circuit, to which I 
will briefly allude. A celebration of the 4th of July 
had been planned to be held at the then hamlet of 
Syracuse. It was a time when party spirit ran high, 
andthe democrats had said ‘it was a federal move- 
ment,’ and the democratic paper thought it would be 
improper to adjourn the court for that day. On the 
opening of the court on the morning of the 3d, the 
judge stated there had been a request sent him to ad- 
journ the circuit, so that all might attend the celebra- 
tion on the morrow, and he would be glad to hear if 
this would be acceptable to the gentlemen having busi- 
ness in thecourt. The judge, as is well known, was a 
strong federalist, and had no doubt seen the democratic 
accusation. A profound silence ensued, when Gen- 
eral Thaddeus M. Wood murmured something about 
‘expense,’ which was not distinctly understood by the 
judge, when the latter said with great energy and dig- 
nity: ‘On my own responsibility, I shall take the lib- 
erty to adjourn this court to celebrate the anniversary 
of our national independence.’ 

‘From that time until he lefs the Supreme Court, I 
had frequent opportunities of hearing Judge Van Ness 
at the bar, and at Nisi Prius, until he left the bench of 
the Supreme Court upon the adoption of the new con- 
stitution. Judge Van Ness was a member of the con- 
vention for amending the constitution of the State of 
New York in 1826. I heard him frequently address 
that venerable body of men, containing, as it did, the 
most exalted talent and_sterling worth that ever assem- 
bled at one gathering in this State. A learned gentle- 
man who witnessed the deliberations of this body from 
time to time, was asked what he thought of them. 
‘Think of them?’ said he, ‘that assembly looks to me 
like the synod of the gods!’ 

“The committee in this convention appointed to 
consider the question of the right of suffrage reported 
in favor of granting it to whites alone. Judge Van 
Ness made a powerful and convincing speech in oppo- 
sition to this report, to which I was permitted to listen. 
His arguments were invincible, and his language fluent 
and eloquent always. 

‘Judge Van Ness was in person tall and command- 
ing, of fine presence, and in all that constitutes that 
indescribable suaviter in modo he surpassed all the 
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judges that ever sat on the bench of this State before 
or since. Ile was not, perhaps, as great a jurist as 
Spencer, or as learned as Kent; but at the Circuit 
Court he was superior to both. In those days judges, 
in their charges to the jury,dwelt more upon the facts 
of the case than they do at this day, and when Judge 
Van Ness found that the jury were likely to be misled 
by the counsel, he stated the facts so plainly that they 
could not fail to understand his opinion of the case, 
although impartially and clearly given. I never knew 
a jury to find a verdict against his charge, although, as 
he would tell them, ‘it was for them to decide the 
facts in the case, and his province to define the law.’ ”’ 

The Van Ness family, in its different branches, was 
aremarkable one. Peter Van Ness, at the age of nine- 
teen, was captain of a military company in the war 
which terminated in the conquest of Canada by the 
English. He commanded a regiment at the surrender 
of Burgoyne; was a member of the New York State 
Convention that ratified the Federal Constitution, and 
among numerous other trusts, public and private, he 
was for many years a member of our State Senate, and 
first judge of Columbia county. His son, Cornelius P. 
Van Ness, was Chief Justice of the Supreme Court of 
Vermont, Governor of that State, Minister to Spain, 
and Collector of the port of New York. Another son, 
John P. Van Ness, was a member of Congress, mayor 
of Washington, and by marriage of the “heiress of 
Washington ”’ became the owner of more than half of 
that city. A third son, William P. Van Ness, who was 
second to Burr in his duel with Hamilton, was an emi- 
nent lawyer, and for many years judge of the District 
Cvuurt for the southern district of New York. They 
were all natives of Kinderhook. Judge William W. 
Van Ness was a cousin to the three last-named gentle- 
men, and a much greater man than either of them. 

Washington Irving informs us, in his ill-conceived 
history of New York, that the name of Van Ness had 
its origin in the fact that its original owners were 
“valiant robbers of birds’ nests.’’ If this be correct 
history, it must at least be admitted that the succes- 
sors, in Kinderhook and Claverack, of these old ** rob- 
bers of nests,’’ were engaged in a more creditable busi- 
ness than were their remote ancestors. 

Shortly after securing his reminiscences of Judge 
Van Ness, I made a further call upon General Lawrence 
for his recollections of some of our other old eminent 
lawyers of Holland descent. Having a tenacious mem- 
ory, and possessing a large fund of information derived 
from personal observation and extensive intercourse 
with members of the bar, he had also a happy faculty 
for communicating to others in a terse and pleasing 
manner the information he possessed. My second call 
did not succeed. The General had then been blind for 
several years, and he was eighty-three years old. He 
ouly lived a few months after dictating to his amanu- 
ensis his interesting reminiscences of Judge Van Ness. 

With the “ buttermilk”’’ anecdote is connected the 
name and professional labors of still another distin- 
guished jurist of Holland descent, who only a few 
years since left the scene of his forensic and earthly 
labors. I allude to the late B. Davis Noxon, of Syra- 
cuse, one of the legal giants of ceutral New York. For 
about fifty years Noxon and Lawrence stood at the 
head of their profession in the region of their residence, 
being generally pitted against each other in the most 
important suits tried in Onondaga and its adjacent 
counties. It is to be hoped that some gentleman of the 


qualifications have fitted him for the task will one day 

favor us with some details of the forensic couflicts in 

which these two legal giants were actors, and in which 

the genial wit and humor of Lawrence and the good- 

natured fun and wit of Noxon were so often dis- 

played. H. C. VAN SCHAACK. 
— 


THE BENCH AND THE NEWSPAPERS. 
To the Editor of the Albany Law Journal: 


Srr— The LAw JouRNAL has more than once, to its 
credit, referred to the conduct of newspapers with 
respect to the bench. It has uniformly intimated or 
plainly stated that such criticisms are not only in bad 
taste, but as a rule, dangerous in their tendency. 

It certainly is no discredit to any newspaper editor 
to say that the profession of a journalist does not fit 
aman to judge, or to attempt to influence others to 
judge, of the merits of questions so intricate as those 
arising in our courts, whether they relate to jurispru- 
dence generally, or to the rules of practice through 
which it isadministered. Journalists are public teach- 
ers, to be sure; but there can be no Coubt that the 
field of jurisprudence and practice lies wholly outside 
the limits of their profession. Now and then we find 
an editor who has ** studied law;’’ very rarely do we 
find one who has ever practiced in the profession, 
and, if there be any who have ever been successful 
lawyers —in such sense that they are entitled to teach 
the people upon that subject —it is a little difficult to 
determine what should have led them to abandon 
their calling for another field. So well recognized is 
the general proposition of their unfitness to teach, in 
this respect, that the mere statement among lawyers 
that a criticism proceeds from such a source is suffi- 
cient to sweep away its dignity at once. ‘* Newspaper 
law’ is a phrase which has no uncertain meaning 
either to the bench or the bar. In the recent discus- 
sion over Judge Allen’s opinion in the Tweed case, one 
of our very best journals began a leading article upon 
the subject, with the astounding proposition that the 
Court of Appeals, upon new and unexplored ques- 
tions, possessed and ought to exercise legislative 
powers! 

And yet it so happens that the newspapers arrogate 
to themselves the duty of applaudiug or condemning 
the soundness- of a judicial opinion with as much 
freedom as they would discuss the conduct of a po- 
litical campaign or details of some disaster at sea. 
Nor is their criticism limited to the simple ‘* sound- 
ness”’ of the opinion. They sometimes ‘“*make the 
matter so clear’’ that there is no room to doubt the 
‘motives of the judge.”” The cases where judges, by 
name, bave been thus attacked are unfortunately not 
isolated. 

The first objection to such interference is that it is 
unfair. The doctrine that “every man is entitled to 
his opinion,” is true only in a qualified sense. No man 
has a right to an opinion unless he be so informed as 
to justify an exercise of his judgment. Certainly no 
man would be entitled to an opinion upon a transac- 
tion which he had not either observed or been fairly 
informed of. How then is one entitled to an opinion 
where he lacks the requisite education, training and 
skill which necessarily precede intelligent judgment in 
professional matters. 

The next objection is, that there is an element of 
cowardice in the critic. If a lawyer, a physician or a 





profession at Syracuse whose opportunities and other 


chemist is attacked upon the soundness of his opinion, 
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he violates no rule of good taste if he reply. It is his 


privilege to beat his adversary in an open fight if he 
can do it. But this is not true of ajudge. Let a judge 
attempt to vindicate the soundness of his official opin- 
ion before the public in a newspaper and how quickly 
would his dignity depart and all respect for him and 
his usefulness take to itself wings. At once he loses 
his equipoise and becomes a partisan. Let him notice 
such criticism, even in his court, by way of defending 
himself, and it would be regarded as an indecency. It 
will not be forgotten that precisely such attempts, even 
in chambers, were among the items of evidence of 
Judge Barnard’s offending. So well recognized and 
inexorable is this law of good taste that journalists 
themselves are among the first and loudest in its ap- 
plication. Itis a perfectly safe proposition that any 
candid lawyer, with all his pride of professional 
propriety, would be far more merciful to such an 
offender than the journalist. What a bold man must 
he be who will strike one whose hands are thus bound. 
When we reckon the almost limitless power of the 
journalist, the element of fair play in every man 
would seem to accede at once in abstinence from that 
kind of attack. 

But there is another element of far greater import- 
ance, i. e., the public danger attending such criticism. 
It would be bad enough to make a cowardly attack 
upon any private person. It is infinitely worse to at- 
tack a judge. The judiciary is the bulwark of our 
liberties. Men boast of trial by jury and their privi- 
leges by Magna Charta. The judiciary underlies them 
all—administers them all! Of what infinite import- 
ance, therefore, is the respect of the people for their 
judges and the fearlessness of their bench. 

But these newspaper gentlemen, unable to judge 
and unfitled to teach in these things, are nevertheless 
actually arguing almost daily before thousands of gen- 
eral readers (who are quite as wnfitted to learn and un- 
able to appreciate the precise point), that the opinions 
of their judges are unsound—unreliable! Almost 
every day some great daily tells its hundred thousand 
readers, in effect, that this or that guardian of our 
fundamental law is a blunderer— or worse! And there 
is no opportunity to answer, except at the risk of a 
severer and more universal condemnation! And 
agaiin— what becomes of the fearlessness of a judge 
under such a state of things? Judges are but men, 
with like passions as newspaper editors. Who knows 
their weak points? How long can this one stand fear- 
lessly at his post in such an unequal contest? What 
is to become of the fearlessness of this young judge, 
whose future is being blackened by ‘“‘ newspaper de- 
monstrations”’ of his incapacity? How long shall 
this old judge, who has lived an honorable life almost 
to its close, maintain the contest fearlessly when an 
hundred thousand people are reading an innuendo 
which he cannot answer against the purity of his mo- 
tives? 

Is this an over-drawn picture? Only a week ago, so 
excellent a journal as the Tribune mildly took Judge 
Landon to task because he refused to retain an order 
of arrest against alleged canal peculators, when it was 
conceded on the argument (as he stated in his opinion) 
that the people had obtained ample security by an at- 
tuchment in the same action! It rather conceded the 
strict propriety of his course, but intimated that the 
law afforded poor redress to an insulted people if that 
was the way to bring canal thieves to justice! In ex- 
cited times like these is a judge to be growled at, and 





“the insulted people” taught to growl at him, because 
he fearlessly administers the law as he finds it? Was 
he to insult the people again by a fresh infraction of 
their laws and by a violation of his own oath because 
they alleged that somebody else had insulted them and 
converted their money? 

The types are scarcely distributed which printed, in 
many newspapers, most freely criticisms upon Judge 
Learned for discharging some of these same alleged 
peculators from imprisonment upon habeas corpus. 

It is possible to forget the unseemly strife among 
many newspapers to prove that the judges of the Court 
of Appeals were either seven personifications of stu- 
pidity or worse. Can it be forgotten that our great 
dailies opened their columns to an innuendo of political 
or other corrupt influence against a whole court, and 
to a hint of wholesale impeachment, because one great 
lawyer had misadvised his associates in an important 
cause? 

It is needless to prolong illustrations. If there was 
not here an attempt simply to belittle and degrade the 
highest court of our State, without the remotest idea 
of following upa groundless hint, tbe bar has greatly 
misread the recent and well-remembered correspond- 
ence. The truth is that no great case is tried without 
some newspaper interference either in criticism of the 
court or jury. Let lawyers ask themselves if the 
course of events, particularly in and about New York 
city, does not prove that the newspapers seem deter- 
mined to try every case of public interest. 

Then again consider the incalculable hindrance 
which ‘* journalistic enterprize’’ and interference be- 
gets in the detection of crime. Many of us have some- 
time or other had some experience in detecting crime 
and criminals. The fact of newspaper publications 
have spoiled many a case which must otherwise have 
been successfully worked out. 

Now, the purpose of this communication is to re- 
mind the bar that our clients have a right to try their 
cases without interference from any source, and to 
suggest some action to that end. It would be regarded 
as an indecency which would disbar the best among 
us if he attempted to influence either court or jury 
by any art or trick, outside the forum. Is it a less 
heinous offense when committed by the irresponsible 
“we?’? The times demand that journalism should be 
confined to its legitimate field. It involves no attack 
upon the liberty of the press. It simply seeks to estab- 
lish the liberty and independence of the judiciary. 
License is not liberty. The journalists and the law- 
yers are not in conflict in theory and should not be in 
practice. 

The remedy for this evil lies with the bur. All re- 
forms, especially of such a nature, must start with the 
lawyers. Let there arise a healthy sentiment at the 
bar upon this subject and there will be little need of 
further legislation. It is a delicate thing for judges to 
take the lead in such a matter. It largely affects them 
personally. It is the just pride of the bar, and should 
be of the people as well, that our judiciary to-day is not 
one whit behind that of the best period of our history — 
both in point of personal character and legal scholar- 
ship. They are in an especial sense our representa- 
tives. We owe to them a duty in this business. In- 
deed, we are only the more thoroughly establishing 
our own independence in seeking the freedom of 
judges from this voluntary, profitless, irresponsible an- 
noyance. Once let the lawyers feel the importance of 
this infringement upon their rights and there will be 
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and clamor, of course; but it will not last long, and a 
few healthy examples will quiet that trouble. If you 
beat me in the Court of Appeals there will be an end 
of our contention, and there will be no more appeal- 
ing to the revisory court of bedlam among newspa- 
pers. A. 


DECISIONS OF THE SUPREME COURT OF THE 
UNITED STATES. 


UnItTep STATES SUPREME CouRT, t 
WASHINGTON, November 1. 
: Supreme Court of the United States delivered 
opinions in the following cases to-day : 

No. 482— Upton v. Trebilcock.— Error to the Circuit 
Court of Iowa. This was an action by the assignee in 
bankruptcy, to recover an unpaid subscription by the 
plaintiff in error, to the stock of the insolvent Great 
Western Insurance Company. The defense was that 
the subscription had been obtained by fraudulent 
representations by the agent of the company, to the 
effect that 80 per cent of the amount not paid in was 
non-assessable, and would be paid by the profits, etc. 
lt was also alleged, as a defense, that the agent repre- 
sented that the note given for the 20 per cent paid, 
would not be parted with by the company, but would 
be leniently held to suit the convenience of the sub- 
seriber, and that afterward the note was transferred 
to a bank for collection; and that thereupon the sub- 
scriber had repudiated the subscription, and asked to 
have the contract rescinded. The court holds that the 
defense will not avail to relieve the subscriber from 
his contract; that he became a stockholder, under a 
certificate entitling him to the shares of stock named 
therein, and that the words, *‘ not assessable,’’ stamped 
across the face of the certificate, did not import more 
than that he would not be liable to assessment, after 
he had paid the full amount of the subscription, and 
could not in any event destroy the contract. It was 
said in this connection that the idea that the capital 
of a corporation is to be treated like a foot-ball, to be 
thrown into the market for purposes of speculation, 
that its value may be elevated or depressed, to advance 
the interest of its managers, is a modern and wicked 
invention which will not be tolerated by the courts. 
Upon the question of the alleged accession of the con- 
tract, in consequence of the violation of the agreement 
as to the note, it is held that it was not before the 
jury; that the only question of fraud submitted was 
that in reference to the 80 per cent of unpaid subscrip- 
tion, and that could not avail by reason of the want of 
diligence in the subscriber, in not ascertaining his 
liability respecting it under the regulations of the 
company, until it was demanded. Reversed. Mr. 
Justice Hunt delivered the opinion. Dissenting, Mr. 
Justice Miller, with whom concurred the Chicf Jus- 
tice and Mr. Justice Bradley. 

No. 15— National Bank of Commerce of Boston v. 
The Merchants’ National Bank of Memphis.— Error to 
the Circuit Court for Massachusetts. This case pre- 
sents the question whether a bill of lading of merchan- 
dise, made deliverable to order, when attached to a 
time draft and forwarded with the draft to an agent 
for collection, without any special instructions, may 
be surrendered to the drawee upon his acceptance of 
the draft; or whether the agent’s duty is to hold the 
bill of lading, after the acceptance for the payment of 
the draft. The court holds that the agent can be held 
liable to the owners of the draft for a breach of duty, 





in surrendering the bills of lading on acceptance of 
the draft, only after special instructions to retain the 
bills until payment of the acceptances. Reversed. 
Mr. Justice Strong delivering the opinion. 

No. 29— Brown et al. v. Piper. — Appeal from the 
Circuit Court of Massachusetts. This was an action 
to recover for au infringement of a patent for a new 
and improved method for preserving fish and meats. 
The invention consisted, as claimed, in a chamber, 
cooled by means of a freezing mixture, so applied that 
no communication shall exist between the interior of 
the freezing chamber and that of the vessels in which 
the freezing mixture is placed. The court bolds the pat- 
ent void, as covering only what was generally known, 
prior to the invention, and that, in equity, courts will 
take judicial notice of what has become public knowl- 
edge without averment. Reversed with directions to 
dismiss the bill. Mr. Justice Swayne delivered the 
opinion. 

No. 30 — Piper v. Moon et al.— Appeal from the Cir- 
cuit Court for the Southern District of New York. 
This was an action founded on the same patent as in 
No. 29, given above, in which the decision was in ac- 
cordance with the opinion in the case stated. Affirmed. 

No. 819— The 420 Mining Company, plaintiff in error, 
v. The Bullion Mining Company.— Error to the Su- 
preme Court of the State of Nevada. On motion of 
Mr. M. Blair, docketed and dismissed, with costs. 

No. 820— M. T. Slaughter et al., appellants, v. James 
M. Glenn et al. — Appeal from thé Circuit Court of the 
United States for the Western District of Texas. On 
motion of Mr. Quintor Corwine, docketed and dis- 
missed, with costs. 

No. 821— Antoine Pitot, plaintiff in error, v. The Citi- 
zens’ Bank of Louisiana.—In error to the Superior 
Court for the Parish of Orleans, La. On motion of 
Mr. Armand Pitot, docketed and dismissed, with 
costs. 

No. 6, original— The State of Wisconsin, complain- 
ant, v. The City of Duluth and the Northern Pacific Ruil- 
road Company. — Mr. Chief Justice Waite announced 
the decision of the court, granting the motions for 
leave to file replication for an order to take testimony, 
also for a decree pro confesso against the Northern Pa- 
cific Railroad Company. . 

The arguments in the Granger cases then proceeded, 
and will probably occupy the time of the court until 
Thursday. 

— 
BANKRUPTCY LAW. 
Nortes oF RECENT DECISIONS. 
ACTION. 

Negligence of receiver or assignee: corporation.— A 
railroad corporation is not liable for an injury. caused 
by the negligence of a special receiver or assignee 
while operating the road. Parties who purchase the 
property and franchise of a corporation from the as- 
signee do not thereby become its corporators and 
acquire the corporate entity. A purchaseris not liable 
for an injury caused by the negligence of the assignee 
after the sale and before the confirmation thereof. 
(Ct. App. N. Y.) Metz, admx., v. The Buffalo, C. & P. 
R. R. Co., 12 N. B. R. 529. 

APPEAL. 

By bankrupt: costs.— Where the bankrupt is seek- 
ing to prevent the establishment of a claim against 
him, he has sufficient interest to entitle him to main- 
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tain an appeal from a judgment thereon. If a judg- 
ment debtor is declared bankrupt after the taking of 
an appeal, and the judgment is thereafter affirmed by 
the general term, with costs, he has sufficient interest 
to sustain an appeal from the judgment of affirmance. 
Costs incurred after the bankruptcy are not provable 
against the estate. (Ct. App. N.Y.) Sanford v. San- 
ford, 12 N. B. R. 565.! 

ATTACHING CREDITOR— COSTS — EVIDENCE — PROVA- 

BLE RESULTS. 

The attaching creditor, though not a party to bank- 
ruptcy proceedings, may contest adjudication, on the 
ground that the requisite number and amount of 
creditors have not joined in the petition. Costs of 
attachment proceedings pending when petition in 
bankruptcy is filed, are not to be reckoned among the 
provable debts of the debtor; nor will such costs be 
paid from the estate, unless the proceedings are auxil- 
iary to bankruptcy proceedings or otherwise beneficial 
to the estate. Letters written by the debtor to third 
parties, admitting the payment of a claim, interposed 
by attaching creditors in favor of another alleged 
creditor to defeat adjudication, are admissible in evi- 
dence in a contest upon such claim between the at- 
taching and petitioning creditors. A party advancing 
money to a debtor, for the purpose of aiding him in 
committing an act of bankruptcy, will not be per- 
mitted to prove a claim for the money so advanced, as 
a debt against the bankrupt. (U. S. Dis. Ct., E. D. 
Wis.) In re Hatje, 12 N. B. R. 548. 

DISCONTINUANCE. 

If the proceedings in bankruptcy are discontinued 
without the appointment of an assignee, a party who 
took an assignment in a chose in action from the bank- 
rupt, after the commencement of such proceedings, 
may maintain an action thereon. (N. Y. Sup.) Kline 
v. Bauendahl, 12 N. B. R. 575. 

INTERV ENOR — FRAUD — ASSIGNMENT. 


An attaching creditor may intervene and oppose an 
adjudication in an involuntary bankruptcy. The fact 
that the petitioning creditor and the debtor are broth- 
ers, warrants the court in scrutinizing the claim 
closely, but not in inferring fraud from it alone. The 
omission to place a claim upon a list of creditors is 
merely a circumstance of suspicion. An assignment 
is an act of bankruptcy, although it is so defective 
that it is void under the State laws. (U.S. Dist. Ct., 
Cal.) In re Mendelsohn, 12 N. B. R. 533. 

JURISDICTION. 

If a party who is proceeded against by a sammary 
petition consents to a reference of the case to a regis- 
ter to take proof, he thereby gives the District Court 
jurisdiction over his person, and cannot impeach its 
decree in a collateral action. (N. Y. Sup.) People ex 
rel. Jennys v. Brennan, 12 N. B. R. 567. 

LANDLORD AND TENANT. 

If a tenant makes an assignment for the benefit of 
creditors to a trustee, who sells the goods on the prem- 
ises after the commencement of proceedings in bank- 
ruptcy, and turns the proceeds over to the assignee, 
the landlord is entitled to payment of the rent out of 
the proceeds. (U.S. Dist. Ct., N. J.) Inre Bowne & 
Ten Eyck, 12 N. B. R. 529. 

STATUTES OF LIMITATION. 

The statute of limitations ceases to run against the 
creditor of a bankrupt at the commencement of the 
proceedings in bankruptcy, and, if not barred at that 





time, his claim may be proved afterward, though at 
the time it would be otherwise barred. The effect in 
bankruptcy of the petition, the adjudication and the 
assigument is to vest the assets in the assignee as a 
trust, against which the statute of limitation ceases 
torun. The filing of a petition by a bankrupt and 
his including the claim of a creditor in the schedule 
of debts, is equivalent to a new promise, so as to pre- 
vent the claim, if not already barred, from being de- 
feated by the statute of limitations. A court of bank- 
ruptcy, like a court of equity, will respect State stat- 
utes of limitation, and apply them in cases in which 
they are properly applicable. The proof of claim in 
bankruptcy is not a suit, the commencing of which is 
per se necessary to suspend the running of the statute 
of limitations. (U.S. Dist. Ct., E. D. Va.) In re M. 
Eldridge & Co., 12 N. B. R. 540. 
—_———__—__— 
BOOK NOTICES. 


A Practical Treatise on the Law of Horses, embracing the 
Law of Bargain, Sale, and Warranty of Horses and other 
Live Stock ; the Rule as to Unsoundness and Vice, and the 
Responsibility of the Proprietors of Livery, Auction and 
Sale Stables, Innkeepers, Veterinary Surgeons, Farriers, 
Carriers, and the Law of Negligence in the Use of Horses, 
including the Rule of the Road, and the Responsibility of 
Owners for Injuries caused by Vicious and Unruly Ani- 
mals. By M. D. Hanover. Second Edition— Kevised and 
Enlarged. Cincinnati: Robert Clarke & Co., 1875. 

roe is the title of a very novel law book. At first 
the idea of a law treatise on such a subject seems 

calculated to raise a horse-laugh. We know that “the 
horse is a useful animal.’’ We used to write that in 
school compositions. We know that Mark Twain has 
put it on record that ‘“‘the horse has four legs, one on 
each corner.’’ We know that there are a great many 
law cases in which the word “ horse”’ occurs, or with 
which the horse has had some connection, by harness 
or otherwise. But we did not know, until we looked 
over this book, how many classes of cases it is possible 
to hitch a horse to. We think Mr. Hanover has trotted 
them all out. We do not believe he has overlooked a 
single case on all-fours with his subject. If there is 
any omission, we would suggest that it is the subject of 
marriage and divorce, for runaway lovers have fre- 
quently made use of horses in evading parental re- 
strictions and accomplishing their own desires. Cer- 
tainly, that has as much to do with the subject as the 
doctrine in Belton v. Baxter, 54 N. Y. 245, which the 
author cites under the head of Negligence, and which 
merely decides that a foot-traveler in a street is negli- 
gent in endeavoring to get ahead of a passing horse, 
partially hidden by an intervening horse-car. Per- 
haps, as there were so many horses in that case, the 
citation is warranted. So, too, he lays it down that a 
farrier is liable to an action if he unreasonably refuses 
to shoe a horse, and that a horse-auctioneer must not 
tolerate ‘‘ puffery,” and so on, ad infinitum. It does 
seem to us, however, on reflection, that the author 
might well have introduced the title of Trade-Marks, 
for there is the celebrated case of Mustang Liniment, 
and that of the James’ Horse Blister. But, certainly, 
Mr. Hanover has completely exhausted his subject, 
driven it to death, so to speak, and we dare say that 
his book will prove valuable, if not to the general law 
practitioner, at least to the practitioner in justices’ 
courts, where horse-law most prevails and where wit- 
nesses are mainly horse-shedded. The book will also 
be of practical use to dealers in horses, and others who 
find their subsistence through the instrumentality of 
the ‘‘noble animal.” 
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Wisconsin Reports. Vol. XXXV. By O. M. Conover, Official 
Reporter. Callaghan & Company, Chicago. 1875. 


Mr. Conover is one of the best of the State reporters, 
and his volumes always bear indications of a large 
amount of intelligent work. He is painstaking and 
accurate, seldom prolix, and never, so far as we now 
remember, unduly brief. His volumes are the best in 
the Wisconsin series, a series that deserves to rank 
high among the reports of the country, by reason of 
the almost uniform ability of the court and the gener- 
ally excellent way in which the judgments have been 
reported. 

This volume which, by the way, has been on our 
table for some considerable time, contains the adjudi- 
cations of the June term, 1874, and among them the 
judgment in the celebrated railroad cases arising under 
the Potter act, and involving the question of State con- 
trol over railroads. The opinion of Chief Justice Ryan 
occupies 85 pages, and is one of great learning and re- 
search. Among the other cases we notice the follow- 
ing: Ganter v. Akinson, p. 48, holding that one having 
an oral lease of a mine, with the right to work it for a 
certain rent in kind, had an interest in the land, and 
could maintain an action of trespass against third 
parties. Pelerson v. Knoble, p. 89, was an action under 
the *“‘Graham Liquor Law,” a law similar to the civil 
damage act of New York, brought by a woman against 
one who had sold liquor to her husband. The husband, 
while intoxicated, by threatening and abusive language 
and intimidation, but without actual violence, drove 
the wife out of the house and kept her out for several 
hours. The court held that there was a physical injury 
sufficient to sustain an action, and that the wife could 
recover, as a part of her actual damages, for the injury 
to her feelings. In State v. Pierce, p. 93, it was decided 
that the repetition of the name of a candidate ona 
single piece of paper Cid not vitiate the vote, but that 
it should be counted as one ballot. Julie v. Cardinal, 
p. 118, involved the question as to who are guests at an 
inn. It was said that neither the length of time thata 
man remains atan inn, nor any agreement he may make 
as to the price of board per day or week deprives him 
of his character as a traveler and guest, if he retains 
his status as a traveler in other respects; and also 
that whether one was a boarder or a guest was a ques- 
tion of fact forthe jury. Buch v. Parmely, p. 238, is to 
the effect that a wife isa competent witness in an action 
against the husband for necessaries furnished her. In 
Taylor v. State, p. 298, it was held that a statute restrict- 
ing slaughter-houses to certain local limits was valid. 
The volume contains also an account of the proceed- 
ings on the presentation tothe Courtof the portrait of 
the late Charles Dunn, first Chief Justice of Wisconsin. 
Iowa Reports. Vol. XXXVIII. By John S. Runnells, Re- 

porter. Des Moines: Mills & Company, 1875. 

A year ago Mr. Runnels was elected reporter of Iowa 
to succeed Mr. Stiles, and this is his first volume. We 
do not know that he has ever had any previous experi- 
ence in the business of reporting, but if we might judge 
from his work upon this volume, we should say that he 
has had. He has displayed a skill and an aptness 
unusual in one new to the business, however able. His 
head-notes are generally clear and compact; his divis- 
ion of many of them into statement of principle and 
statement of arguments is unique and convenient. 
The most serious fault we have to find is that his state- 
ments of facts are frequently too bald to enable one to 
gather fully the scope and force of the opinion; and 








that his index is incomplete. For instance, under 
“Tntoxicating liquors,’’ the case of Dunlavey v. Watson, 
p. 398, is neither stated nor referred to, although it was 
based on the act relating to the sale of intoxicating 
liquors; nor do we find any title ‘* Damages,”’ although 
that subject is included in the ‘‘scope words” of the 
same case, and was one of the main questions in Wool- 
heather v. Risley, p. 486. So, too, the case of Severin v. 
Cole, p. 462, holding that a mortgagee of real estate is 
entitled to notice of the assessment of damages for a 
right of way over such property is indexed under “Ad 
Quod Damnum,”’ but is neither indexed nor referred to 
under *‘ Mortgage.”’ 

Then, too, the table of cases cited would better be 
prefixed to the report than inserted in the index, 
especialiy where it is so full as inthis volume. A table 
of cases overruled, doubted, denied, etc., might use- 
fully be included in the index, as it would be necessa- 
rily brief. This volume contains a portion of the cases 
decided at the December term, 1873, and those decided 
at the June term, 1874. The reporter, in his preface, 
displays a commendable determination to hasten his 
work so as to keep more nearly up with the court than 
has heretofore been done. 

We notice briefly the more important cases. In Cor- 
rell v. The B. C. R. & M. R. R. Co., p. 120, it was held 
that the running of a railroad train within the limits 
of a city at a prohibited rate of speed constitutes neg- 
ligence per se. 1t was held otherwise in Brown v. The 
Buffalo & State Line R. R. Co., 52 N. Y. 191, but that 
decision is of very doubtful authority, and has been 
substantially repudiated by the court which made it. 
Jetter v. N. Y. & Harlem R. R. Co., 2 Keyes, 151. The 
Iowa decision is in harmony with a more recent decis- 
ion of the House of Lords in North-Eastern Railway 
Co. v. Wanless, L. R., 7 H. L. 12, which we noticed in 
vol. 11, p. 274. In Porter v. Briggs, p. 166, it was held 
that an attorney may maintain an action at law against 
the husband for legal services rendered the wife in an 
unsuccessful proceeding against her for divorce on the 
ground of adultery. The court put its opinion upon 
‘“‘an implied promise which the law raises to pay 
therefor as necessaries for the wife,’’ or, in other 
words, upon the ground that the services were neces- 
sary for the wife’s protection, 7. e., the protection of 
her good name. A contrary doctrine was held in Ray 
v. Adden, 50 N. H. 82; S.C., 9 Am. Rep. 175. In that 
case the divorce suit against the wife was * dismissed 
without prejudice,”’ and not upon the merits, and the 
court might properly, perhaps, have rested its decision 
in the action by the attorney on that ground, and so 
at first it seemed inclined to do, but ended with repu- 
diating such actions entirely, quoting that absurd pas- 
sage from Bishop ou Marriage and Divorce, § 571, that 
‘it is never necessary for her safety, as wife, either 
to obtain a divorce from him, or to resist his obtaining 
one from her.’”’ We shall speak of this case at another 
time. 

In Mayer v. The Mutual Life Ins. Co., p. 304, 
it was held that the custom of a life insurance 
company to notify a policy-holder when his premium 
became due would justify him in the absence of notice 
of an abandonment of the custom, in expecting and 
awaiting a notice. In Bower v. Deidecker, p. 418, the 
defendant slandered the plaintiff in German, and the 
court was in doubt whether the German words should 
be pleaded or a translation, and as the plaintiff had 
pleaded both the point was left undecided. At com- 
mon law it would have been necessary to plead the 
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German words. In Zebley v. Sears, p. 507, it was de- 
cided that under a contract to convey real estate, if the 
wife refuse to join in the conveyance the vendee may 
either elect to take a deed executed by the vendor 
alone, and bring his claim for a breach of covenant, or 
he may accept such deed as part performance and re- 
tain so much of the purchase-money as shall be pro- 
portionate to the wife’s contingent interest, and to that 
end have the wife’s performance decreed. It was held 
otherwise in Burk’s Appeal, 75 Penn. St. 141; 8S. C., 15 
Am. Rep. 587, and with the better reason. 

They have in lowa a Civil Damage Act which gives a 
right of action to every wife, child, etc., ‘‘ whoshall be 
injured in person or property or means of support by 
any intoxicated person or in consequence of the intox- 
ication, habitual or otherwise, of any person,” against 
the person who shall cause such intoxication “ for all 
damages actually sustained, as well as exemplary dam- 
ages.’’ Under this statute in actions by wives, the fol- 
lowing points were ruled: in,;Dundary v. Watson, p. 
3898, that the age, condition in life and circumstances 
of the plaintiff and her husband, and his habits of in- 
dustry and ability to support his wife before the act 
complained of and subsequently, were admissible on 
the question of damages; in Worley v. Spurgen, p. 465, 
that any person, whether the owner, or clerk or serv- 
ant of the owner, who actually makes the sale, is per- 
sonally liable; in Woolheather v. Risley, that one seller 
was not released from liability because a part of the 
liquor causing the intoxication was sold by others, also 
that a married woman has aright to rely upon the sup- 
port of her husband, and is entitled to damages for an 
injury to that support, irrespective of the husband’s 
conduct previous to the sale; and further, that where 
the husband sold the wife’s property while intoxicated, 
she could recover its value of the seller of the liquor. 

The letter-press of the volume is good, and the bind- 
ing fair. 


CORRESPONDENCE. 


PROMISE FOR FORBEARANCE. 


Fort WortnH, TARRANT Co., TEXAS, October 22, 1875. 
Editor of the Albuny Law Journal: 


In the ALBANY LAW JOURNAL, vol. 12, pp. 256-7, 
there is a digest of an English case — Wilby v. Elgee. 
Does the case decide that a request for forbearance 
which is complied with, but without a contract or 
ugreement for a stipulated or stated period of forbear- 
ance, is a sufficient consideration? 

My inquiry amounts to this: A owes B a certain 
promissory note, being unable to pay it at maturity he 
tells B that if he will indulge him, or forbear to sue, he 
is willing to increase the rate of interest, but nothing 
is said as to the length of time of forbearance. B does 
not sue for three months. Does the above case decide 
that B can recover the increased rate of interest. 

Respectfully, J.D. T. 


[We append the opinion of ARCHIBALD, J., in the 
case which states the grounds of the decision more 
fully than do the other opinions delivered.—Eb. A. L. J. 

ARCHIBALD, J.—I am of the same opinion. The 
verdict rests upon the count added by my brother 
Brett at the trial, that the defendant promised to pay 
the I. O. U. with interest, in consideration of the 
plaintiff's forbearance to sue; and I think there was 





abundant evidence to support the action in that form. 
The I. O. U. was given for money advanced by the 
plaintiff in her husband’s life-time, which money was 
her own; and it was given to her after her husband’s 
death. The debt created by that I. O. U. being barred 
by the Statute of Limitations, an action could not 
have been maintained on the I. O. U. without some 
fresh promise. Now, I do not think the letter of 
the 12th of October, 1870, amounts to an absolute 
promise to pay; but the letter of the 6th of March, 
1871, contains a distinct offer to pay the debt by install- 
ments or interest until payment. It has been objected 
that there was no formal acceptance of either one or 
other of these alternatives. Possibly that might have 
been a good objection if the action had rested upon the 
first alternative; but, there having been a forbearance 
to sue, that at all events is sufficient evidence of the 
second alternative having been accepted. The for- 
bearance to enforce a doubtful claim has been held to 
be enough to support a promise to pay. But here I go 
further: I hold that the abstaining to sue upon the I. 
O. U. was a sufficient forbearance of a legal claim to 
give rise to a consideration for the fresh promise on 
the part of the defendant to pay the 20l. and interest. 
Looking at the two letters, I also think there was 
abundant evidence that the defendant knew he was 
dealing with Alexander as the plaintiff's agent. Upon 
the whole, therefore, I think the verdict was right.] 


———_¢—__—_——— 
NOTES. 


| grenent LITTLE, BROWN & COMPANY have 
A just published a ‘‘ Reference Index to the Revised 
Statutes of the United States, from Statutes to Sec- 
tions’? by Darius Lyman, of the office of the Secre- 
tary of the Treasury, which will prove of great service 
to all who have occasion to use the Revised Statutes. 
The Index to the Revised Statutes is prepared under 
the head of words indicating the subject treated, and 
the date, chapter and section of the acts of Congress 
are referred to in the margin of the revision. This 
marginal reference is almost indispensable, for in 
many cases an act or section as printed in the Statutes 
at Large may have been abridged or dissected, and its 
several parts carried to sections of the revision that 
are widely separated. The process of abridgment and 
dissection frequently renders it quite as necessary to 
refer from the Statutes at Large by date, chapter and 
section to the corresponding seetion of the revision, 
as to search for a given subject. But for this purpose 
the Index now in use affords no clue. To meet this 
requirement is the object of Mr. Lyman’s work. He 
has arranged the original Acts, cited by date, chapter 
aud section, in chronological order. As it is the cus- 
tom and will remain for some time the custom to refer 
to the Statutes by date and section, rather than by any 
word chosen by the compilers of the Index to desig- 
nate a particular subject-matter, this Reference Index 
will be found more convenient than the Statute Index 
itself. 

Judge Clifford, in the case of Lawrence v. Dana, 2 
Am. L. T. Rep., N. S., 402, lays down the following 
postulates as to copyright: ‘‘ Copyright may justly be 
claimed by an author of a book who has taken exist- 
ing materials from sources common to all writers, and 
arranged and combined them in a new form, and given 
them an application unknown before, for the reason 
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that in so doing he has exercised skill and discretion 
in making the selections, arrangement, and combina- 
tion, and having presented something that is new and 
useful, he is entitled to the exclusive enjoyment of his 
improvement, as provided in the copyright act. Books 
made and composed in that manner are the proper 
subjects of copyright; and the author of such a book 
has as much right in his plan, arrangement, and com- 
bination of the materials collected and presented, as 
he has in his thoughts, sentiments, reflections, and 
opinions, or in the modes in which they are therein 
expressed and illustrated; but he cannot prevent 
others from using the old material for a different pur- 
pose. All he acquires by virtue of the copyright is 
‘the sole right and liberty of printing, reprinting, pub- 
lishing, and vending such book,’ for the period pre- 
scribed by law. Others may use the old materials for 
a different purpose, but they cannot copy and use his 
improvement, which includes his plan, arrangement, 
and combination of the materials, as well as the ma- 
terials themselves, of which the book is made and 
composed.”’ 


As to what isa fair test of a work by a subsequent 
writer, the learned judge says: ‘‘ Reviewers may make 
extracts sufficient to show the merits or demerits of 
the work, but they cannot so exercise the privilege as 
to supersede the original book. Sufficient may be 
taken to give a correct view of the whole, but the 
privilege of making extracts is limited to those objects, 
and cannot be exercised to such an extent that the 
review shall become a substitute for the book re- 
viewed. Examined as a question of strict law, apart 
from exceptional cases, the privilege of fair use ac- 
corded to a subsequent writer must be such, and such 
only, as will not cause substantial injury to the pro- 
prietor of the first publication; but cases frequently 
arise in which, though there is some injury, yet equity 
will not interpose by injunction to prevent the further 
use, as where the amount copied is small and of little 
value, if there is no proof of bad motive, or where 
there is a well-founded doubt as to the legal title, or 
where there has been long acquiescence in the infringe- 
ment, or culpable laches and negligence in seeking re- 
dress, especially if it appear that the delay has misled 
the respondent.’’ ‘“*That notes of which the whole 
or some substantial and material part is condensed 
from the corresponding notes in the preceding edition, 
or from the extracts therein printed and published, 
without any marks of original labor, or of any such 
labor except the study of the note copied and adopted,” 
are infringements. ‘‘That notes partly original and 
partly copied from the preceding edition do not in- 
fringe, except for the matter copied, if it be practica- 
ble to ascertain and define the separate proportions 
aud make the separation of the same; but if not, still 
the respondent, at the proper stage of the case, must 
be restrained from using the part copied.”’ 


The Denver News, of the 28th ult., tells the story of 
a mountain justice of the peace that deserves to be 
repeated. It was, in brief, this James Baker, a well- 
known character of the mountains, ** whose latch- 
string hangs out’ at the head of Blue Lizzard Gulch, 
was elected a justice of the peace for that section of 
El Paso county, at the September elections. ‘ Last 
week” “Jim” held his first court to hear the com- 





plaint of Elder Slater, a traveling missionary, who had 
caused the arrest of Zimri Bowles upon the charge of 
stealing the Elder’s mule. The proof against Zimri 
was conclusive, and the justice, after much perplexity, 
proceeded to sentence him to one year’s confinement 
in the Territorial penitentiary, concluding the sentence 
as follows: “‘ An’ now, Zim, seein’ as I'm about out of 
things to eat, an’ as you will have the cost to pay, I 
reckon you'd better take a turn among the foot-hills 
with your rifle, an’ see if you can’t pick up some meat 
before night, as you can’t start for the Big Canyon 
before mornin’.’’ Zim performed this marketing duty 
satisfactorily, and the next morning the constable 
proceeded to the Territorial prison and delivered over 
Zimri and the following mittimus, which the News 
says ‘“‘is carefully preserved and may be seen in the 
possession of the warden:”’ 


“To the hed man of the Colorado prison, down at the 
foot of the Big Canyon on the Arkansas.— Take No- 
tice; Zimri Bouls, who comes with this here, Stole 
Elder Slater's one-eyed mule, an it was all the mule 
the Elder had, and I sentenced Zim officially to one 
year in the Colorado prison, and hated to do it, seein 
as Zim once stood by me like a man when the Injuns 
han me in a tight place, an arter I sentenced Zim to 
one year for stealing the Elder’s mule, my wife, Lizzy, 
who is a kind of tender hearted critter, come and 
leaned her arm on my shoulder, an says she, * Father, 
don’t forget the time when Zim, with his rifle, covered 
our cabin from Granite Mountain, an saved us from the 
Arapahoes, an Father, | have heard you tell that after 
you was wounded at Sandy Creek, an helpless, it was 
Zimri’s rifle that halted the Indian that was creeping 
in the grass to scalp you.’ An then there was a tear 
splash fell upon the sentence and I changed my mind 
sudently as follows: Seeing as the mule had but one 
eye, and wern’t mor’n half a mule at that, you can let 
Zim goat about six months, an sooner if the Injuns 
shud get ugly. and, furthermore, if the Elder shud- 
quiet down an give in any times, [I will pardon Zim 
out instanter. 

* Witness my official hand and seal. 

‘* JAMES BARKER, J. P. 


“in Blue Lizzard Gulch, El Paso County, in the 
Territory.” 
The warden informed the constable that he could not 
receive the prisoner on the commitment offered, and 
the officer and his charge returned. 


The solicitor of the treasury has given an elaborate 
opinion that a license tax upon the capital of a bank 
cannot be enforced, which he summarizes as follows: 
“Tam of opinion that States cannot tax (a) the agencies 
of the national government on capital or for franchise ; 
(b) the national securities in the hands of individuals, 
except under act of June 3, 1864, section 41, as adjudi- 
cated in Van Allen v. Assessors, 3 Wall. 573, and later 
cases affirming the doctrine therein expressed; (c) the 
national securities, in which may be invested the 
whole or any part of the capital of any association or 
corporation.’’——Attorney-General Sir Richard Bag- 
gallay has been appointed judge of the Supreme Court 
of Appeal, created by the English judicature act. His 
elevation to the bench creates a vacancy in parliament 
for Mid Surrey. Judge Joel Parker left to Dart 
mouth College a legacy to be used for the establish- 
ment of alaw department. It consists of property 
not at present available, but its value is sufficient to 
provide a library and a building to hold it, together 
with an endowment for a professorship. The judge 
left his law library to his son, in case he follows his ex- 
ample and becomes a lawyer, otherwise it will also go 
to the college. 
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CURRENT TOPICS. 
T seems that Mr. Albert G. Browne, Jr., was a 
candidate for the office of United States Supreme 
Court Reporter upon the resignation of Mr. Wallace. 
A private letter from Washington says: ‘‘ Mr. 
3rowne came here backed by a considerable influ- 
ence from both New York and Boston, and it was 
thought, at one time, that he would obtain the ap- 
pointment; but it has since come out that the judges 
concluded that his appointment might be construed 
into an approval of his attacks upon your Court of 
Appeals, and, therefore, gave the appointment to 
Judge Otto.” 


The Hon. Robert Earl has been appointed a judge 
of the Court of Appeals to fill the vacancy occasioned 
by the death of Judge Grover. The appointment is 
one of the very best that could have been made, 
and meets with the warmest approval of the bar. 
After having served as county judge of Herkimer 
for one term, Judge Earl was elected, in 1869, a 
judge of the Court of Appeals in place of the late 
Lewis B. Woodruff, who had been appointed to fill 
the vacancy occasioned by the resignation of Judge 
Porter. 
ciary article of the constitution, he became a mem- 
ber of the Commission of Appeals in 1870, and 
continued in that office until the end of the Com- 


By virtue of a provision of the new judi- 


mission. 


That ingenious and energetic young man, Mr. 
Lewis L. Delafield, has turned his attention to the 
law schools and the lax laws relative to the admis- 
sion of their graduates to the bar. At the meeting 
of the New York Bar Association he remarked on 
the matter, and offered a resolution for the appoint- 
ment of a committee to report on the matter. 
Commenting on the increase of members of the pro- 
fession, this gentleman said: In 1870, there were 
40,736 lawyers in the United States, against 32,706 
in 1860, showing an increase of 8,030; in the State 
of New York, there were 5,913 lawyers in 1870, and 
5,592 in 1860, being an increase of 321 in ten years. 
In Massachusetts, the number only increased, in the 
same period, from 1,186 to 1,270, and in Ohio from 
2,537 to 2,563. The number of lawyers in New 
York city was 3,686 against 3,420 last year. From 
1860 to 1870, Columbia College had admitted 520 
students to the bar, and from 1870 to 1875 there 
were 600 admitted, and this year the number would 

Vor. 12 — No. 20. 





be 231. Outside of the colleges, the number ad- 
mitted to the bar in New York city, from 1872 to 
1875, was only 234. These figures, especially as to 
the number of lawyers, must be taken with a con- 
siderable allowance, as there are no existing means 
of ascertaining with any great degree of accuracy — 
the best of the published lists containing the names of 
many that are either dead or have withdrawn from 
The committee was appointed, with 
Mr. Delafield, of course, at its head; but, unless he 
succeed better than he has done with his ‘* Council 
of Law Reporting,” the law schools will not be 
compelled to close their doors just yet. 


the profession. 


The appeals of the defendant in the case of the 
People v. Tweed were argued in the Court of 
Appeals, on Tuesday, by Mr. David Dudley Field 
for the appellant, Tweed, and Mr.Wheeler H. Peck- 
The appeals were from an 
order of the General Term reversing the order grant- 
ing a bill of particulars, and from an order refusing 
to vacate the arrest or to reduce the bail. The 
appellant’s counsel contended, as to the first appeal, 
that, although as a general rule, the order of the 
General Term as to the bill of particulars be not ap- 
pealable, there are exceptions to the rule, and that 
the present case was one of them. As to the other 
appeal, the points were briefly these: (1) The de- 
fendant having been arrested and held to bail in a 


ham for the People. 


suit claimed to have been discontinued, he could 
not now be held to bail in a second suit for substan- 
tially the same cause, no reason being given for the 
discontinuance; (2) but that the first suit had not 
been discontinued when the second was begun, or 
when the arrest was made, and that the defendant 
could not, therefore, be arrested in a second suit; 
(3) that an attachment to the extent of upwards of 
six millions had been issued and served before the 
arrest, and, although the court had held that the 
two provisional remedies of arrest and attachment 
could be taken out at the same time, they could not be 
used concurrently; (4) that the order of arrest was 
an abuse and perversion of the law, the object of a 
provisional arrest being to make the defendant give 
security that ‘‘he will render himself amenable to 
the process of the court,” and, therefore, the amount 
of bail should be fixed with reference to that object 
alone; (5) that the bail demanded is excessive, and, 
therefore, forbidden by the constitution. A sepa- 
rate brief was filed upon the right of the plaintiff to 
maintain the action. It was therein, among other 
things, contended that the complaint was insufficient 
under the provisions of the Act (ch, 49, Laws 1875), 
as it did not show that the moneys and credits con- 
verted were ‘‘held or owned for or on behalf of a 
public or governmental interest” as required by 
the language of the act. The argument in chief 
was, however, that the Act was unconstitutional, 





306 


THE ALBANY LAW JOURNAL. 








being retrospective—an attempt to make new law 
for an old case, and law which the court had there- 
tofore declared was not the law of the case; and, 
also, in that it attempted to vest in the State moneys 
belonging to a county in its private capacity. Ina 
note the counsel pointed out fifteen other Acts 
claimed to be attempts to usurp the functions of the 
judicial department, or to give a new law a retro- 
spective operation, to wit, Laws of 1872, chs. 7, 
161, 475, 508; Laws of 1873, chs. 323, 326, 335, 
427, 630, 631; Laws of 1874, chs. 304, 305, 823; 
Laws of 1875, chs. 28, 49. 

We supposed we had heard the last of Ann Eliza 
Young and her alimony when Judge McKean was 
turned out of office; but they have both come up 
like a veritable Pheenix in the Third District Court 
of Utah, and Brigham has been ordered to prison 
until he pay the $9,500 awarded to the plaintiff, 
It seems now that a sort of appeal has been taken, 
the appellate tribunal being the Attorney-General 
of the United States and the Cabinet. The question 
presented, it is said, is whether the allowance to 
Mrs. Ann Eliza was legal and the arrest thereby 
justified, her marriage with Young being, to her 
own knowledge when made, illegal and contrary to 
the laws of the United States. The subject is to be 
brought before the Cabinet, with a view of deter- 
Whatever may 
be the conclusion of the Cabinet, there can be little 


mining the exact status of the case. 


question among lawyers that the allowance was one 
of those judicial outrages sometimes perpetrated in 
the name and interest of what is thought to be 
Reform. 
Pee Soe 
NOTES OF CASES. 
N interesting application of the rule in Redhead 
v. The Midland Railway Co., L. R., 4 Q. B. 379, 
was made in Lichardson v. The Great Eastern Rail- 
way Co., 33 L. T. R. 248, by the Common Pleas. 
The plaintiff was injured in an accident caused by 
the breaking of an axle in a truck not belonging 
to the defendants, but passing over their line and 
attached to a train of theirs, and paying toll to them, 
as provided for in the Railway Clauses Consolidation 
Act. 
at the place where they first come on to the defend- 
ants’ railway. Such not minute 
enough to insure the discovery of a crack in the axle, 
which, existing in this case at the time when the 
examination was made, afterward caused the frac- 
ture and the consequent accident to the train in 
which the plaintiff was a passenger. The truck in 
question, when examined by the defendants’ ser- 
vants, was found to be defective in another respect, 
and was put into the owners’ hands for repair. The 
latter remedied this, and observed another patent 
defect, which, however, was not a source of danger, 


It is the practice to examine all foreign trucks 


examination is 








and could not be rectified without the truck being 
unloaded; they, however, told the defendants that 
they wished to overhaul it thoroughly. The defend- 
ants’ chief examiner, agreeing in the opinion that 
the patent defect was in no way dangerous, and 
seeing that the first defect had been remedied, gave 
orders for the truck to be allowed to proceed to its 
destination, marking it ‘‘Stop ‘at Peterborough for 
repairs when empty.” Before arriving at its desti- 
nation the truck broke down, as described. The 
jury found that the defect in the axle might have 
been discovered upon a fit and careful examination 
of it, but that it was not the duty of the defendants 
to examine it so minutely as to enable them to see 
the crack; it was, however, their duty to require 
from the owners of the truck some distinct assurance 
that it had been thoroughly examined and repaired. 
Held, wpon these findings, that the plaintiff was 
entitled to the verdict; that it was negligence in the 
defendants, knowing the truck to be unsound, and 
that the owners wished thoroughly to overhaul it, to 
allow it to proceed, and run the risk of its lasting 
through the journey. 


In Chatterton v. Cave, 33 L. T. R. 255, the Court 
of Common Pleas held, that to sustain an action for 
breach of dramatic copyright the part of plaintiff's 
production which is copied must be a material and 
substantial part. One L. had adapted from the 
French a drama called ‘‘ The Wandering Jew,” and 
had assigned to the plaintiff the right to represent 
the same, which he had in fact done. Afterward 
the defendant represented an adaptation from the 
same French drama, and bearing the same title. 
The version of the defendant differed from that of 
the plaintiff in the dialogue throughout. The stage 
business was generally the same in both versions, 
being adapted from the common original, except 
that in two scenes certain variations introduced in 
the plaintiff’s version were also introduced in the 
Lord Coleridge, C. J., 
having, upon a perusal of the two plays, directed a 
verdict for the defendant, the Common Pleas held 
it to be no misdirection, and a rule to enter a verdict 
for the plaintiff was discharged. Brett, J., in the 
course of his judgment, said: ‘* Now what is an in- 
fringement of dramatic copyright? Is there an in- 
fringement, as a matter of law, where there has been 
an appreciable but not a substantial copying, or may 
a jury, by saying that the copying, though appreci- 
able, was not substantial, prevent the penalties from 
being recovered? I think that the opinion of the 
jury that the part copied was not material or sub- 
stantial will entitle a defendant to a verdict. It is 
quite true that the words used in the statute are 
‘production of any part thereof,’ but the term 
‘part’ means ‘material or substantial part.’ This 
is quite borne out by the authorities. Thus, in 
Bramiell v. Haleombe, 3 My). & Cr. 737, it was said 


version of the defendant. 
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by Lord Cottenham, ‘when it comes to a question 
of quantity, it must be very vague. One writer 
might take all the vital part of another’s book, 
though it might be but a small proportion of the 
book in quantity. It is not only quantity but value 
which is looked at. It is useless to look to any 
particular case about quantity.’ This case shows 
also that though the quantity copied may be small, 
the value of it may be such as to constitute a mate- 
rial infringement. In Pike v. Nicholas, 20 L. T. R. 
(N. 8.) 906; L. R., 5 Ch. App. 251; 88 L. J. (N.S) 
529, the decision of the court below was overruled 
upon the facts, but I am not aware that the doctrine 
of law was laid down otherwise than as I have 
stated it. Then in Bradbury v. Hotten, 27 L. T. R. 
(N. 8.) 450; L. R., 8 Exch. 1; 42 L. J. (Exch.) 28, 
Kelly, C. B., thus laid down the law: ‘It is said,’ 
he observed, ‘that to copy a single picture could 
not be an infringement of the plaintiff’s copyright, 
but it is impossible to lay that down as a general 
rule. Ican easily conceive a case where such an act 
would be piracy. For example, where a picture is 
reproduced amongst a large collection published for 
an entirely different object from that which the first 
publisher had in view. We must consider in such 
a case the intent of the copyist and the nature of 
his work. To turn for a moment from pictures to 
printed matters. A traveler publishes a book of 
travels about some distant country like China. 
Amongst other things he describes some mode of 
preparing food in use there. Then the compiler of 
a cookery book republishes the description. 
would say that that was piracy.’ The proper direc- 
tions to the jury, therefore, in a case of alleged 
breach of dramatic copyright are, whether there has 
been in fact a copy of part of the production, and, 
if so, whether the part copied is a material or sub- 
stantial part.” 


No one 


That a fancy name applied to the waters of a 
mineral spring may be a legitimate trade-mark is 
settled law in this State, and a decision to the same 
effect has recently been made by Vice-Chancellor Ba- 


con in the case of the Apollinaris Company v. Norrish, 


33 L. T. R. 242. In that case, the plaintiffs, under 
a grant from the owners, acquired the exclusive 
right of importing and selling in Great Britain the 
mineral water produced by a natural spring, called 
‘¢ Apollinaris,”’ at Ahrweiler, in Prussia, which had 
for some years been known and sold in the English 
market under the name of ‘‘ Apollinaris Water,” and 
advertised and sold the same as “ Apollinaris Water.” 
Subsequently, the defendants made and sold an arti- 
ficial mineral water, being the chemical equivalent 
of the natural water, under the name and descrip- 
tion of ‘‘London Apollinaris Water, possessing all 
the properties of the natural water.” /eld, on mo- 
tion, that the plaintiffs were entitled to an interim 
injunction to restrain the use of the words “ London 





Apollinaris Water,” or of any other name of which 
the word ‘‘Apollinaris” so formed part as to be 
calculated to mislead the public. 





The Court of Appeals of Maryland decided, in 
Pentz v. Clark, to appear in 41 Md., that the cap- 
tain of a vessel, as such, has no authority to pledge 
the credit of the owner for necessary repairs made 
at the home port, where the owner resides, and can 
be consulted, and can personally interfere. And the 
fact that the captain is also a part owner of the ves- 
sel gives him no authority to pledge the credit of 
his co-owner for such repairs. In order to bind the 
owner of a vessel for necessary repairs done at the 
home port, where he resides and can personally inter- 
fere, the master must have special authority for that 
purpose; or the owner must have held out the mas- 
ter as having such authority; or he must have rati- 
fied the contract after it was made. In some States 
it has been held, that the relation of master and 
owner, per se, confers upon the former authority to 
bind the latter for necessary repairs, either in a 
Joreign port or in the home port where the owner 
resides. Glading v. George, 3 Grant’s Cases, 290; 
Winsor v. Maddock, 64 Penn. St. 231; McCready v. 
Thorne, 49 Barb. 438; Provost v. Patchin, 5 Seld. 
235. In other States this authority has been limited 
to a foreign port, or to the home port where the 
owner did not reside, and was not within easy access 
of the master. Jordan v. Young, 37 Me. 276; Elder 
v. Larrabee, 45 id. 594; Woodruff v. Stetson, 31 
Conn. 61; Fox v. Holt, 36 id. 571; Taylor v. Steamer 
“Commonwealth,” U. 8. Dist., Mo., Int. Rev. Rec., 
Aug. 31, 1874; Parsons’ Mar. Law, 380-383, note. 
In England, whatever may have been the rule laid 
down by the earlier cases, all the later decisions 
hold that no such authority arises from the rela- 
tion of master and owner, per se; and that in order 
to bind the owner for necessary repairs done at the 
home port, the master must have special authority 
for that purpose; or the owner must have held out 
the master as having such authority; or he must 
have ratified the contract after it was made. Arthur 
v. Barton, 6 M. & W. 142, is the leading case on the 
subject. 


In Chatham v. Bradford, 50 Ga. 327; 8. C., 15 
Am. Rep. 692, it was decided that it was not neces- 
sary to a complete record of a deed that it should be 
indexed, and that, therefore, a deed duly recorded 
is notice to every one, though it be not properly in- 
dexed. In Bishop v. Schneider, 46 Mo, 472; 8. C., 2 
Am. Rep. 533, under a statute requiring the recorder 
to index deeds, etc., it was held that the index was 
no essential part of the record. In Sawyer v. Adams, 
8 Vt. 172, a deed was recorded in a book that had 
not been used for years, and it was not indexed even 
in that. It was a plain and palpable fraud on the 
part of the clerk. 
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MR. BROWNE WIPES OUT THE COURT OF 
APPEALS. 


\ HEN Judge Davis found himself in trouble on 

account of the decision of the Court of Appeals 
in the Tweed case, he called upon Mr. O’Conor to 
write him a letter of condolence and abuse the court, 
which Mr. O’Conor accordingly did. We infer that 
Harper's Weekly must have had some recent bad luck 
in that court, for it has called upon Mr. Albert G. 
Browne, Jr., to write it a letter, and Mr. Browne 
has responded, and his letter appears in the Weekly 
of the present week, covering six and a half pages 
in fine type, and adorned with startling sub-headings 
@ la The Herald’s style of reporting a murder. A 
supplement is devoted to this precious document, 
which is entitled ‘* The Combined Rings, Courts of 
Last Resort, A Searching Criticism of the Decisions 
of the New York Court of Appeals in the City Ring 
and Canal Ring Suits,’ 
tion. 
State who has had the patience and curiosity to 
peruse this ‘‘searching criticism,” and we cannot 
see that the writer has found any thing by his search. 
The firm of O’Conor & Davis, engaged in the busi- 


’ etc., ete., too long for quota- 
We presume we are the only person in the 


ness of scolding at the courts, have taken in a junior 
partner, and his name is Browne. 


Now, the first inquiry naturally arising is, who is 
this Mr. 


speak? 


Browne? With what authority does he 
We presume, also, that we are one of the 
very few persons in the State who can satisfactorily 
answer this question. We have the less hesitancy 
in doing so because, unlike Junius, that other great 
censor of public morals, Mr. Browne seems to invite 
criticism and court applause by avowing the author- 
ship of the article. Mr. Browne is a person who 
may properly be defined as a ‘‘ carpet-bagger.” He 
is not native to this State, and has lived here but a 
few years. He first drew breath, or at all events 
has mainly passed his life, in the rare and bleak 
moral atmosphere of Massachusetts, and because he 
grew too rigid and precise even for that common- 
wealth, or for some other he has of late 


favored the citizens of our 


reason, 
State with his presence 
and advice upon great moral and political questions. 
Mr. Browne commenced as a lawyer; then he de- 
scended, or perhaps we should say, condescended, 
to be reporter of the Supreme Court of Massachusetts 
(and a very good reporter he was, and by the way 
we wish he would hurry up those three or four vol- 
umes which he owes the State); then he emigrated 
to the city of New York, and became one of the 
editors of the Post, in which station he exhibited 
discretion and good taste in one direction, at all 
events, for he made frequent and copious extracts 
from our columns; then, being unhitched from the 
Post, he seems to have devoted his genius to the 


composition of this letter for Harpers, having pre- 


viously made an experimental essay in the same line 





in the columns of the 7ridune. Such is the versa- 
tile Mr. Browne, and such are the qualifications 
which fit him to arraign the highest court of this 
State, chosen by the voice of four millions of people. 
We always love to fortify and adorn our writings by 
quotations from the great poets, and on this occa- 
sion we can recall nothing so appropriate as the fol- 
lowing by Brett Harte, which we wonder our author 
did not prefix as a motto to his letter: 
“ He was a most sarcastic man, this quiet Mr. Brown, 

And on several occasions he had cleaned out the town.” 

The next inquiry is, what has Mr. Browne to say? 
Now Mr. Browne, it is evident, has a great deal to 
say, but there is very little in it. The mountain 
which he has thrown up, like the Monte Testaccio 
We do not 
propose to waste our time, wear our temper, or 
weary our readers, by a long review of his piece. 
He divides it into three parts, the first entitled 
“The City Ring,” under this he treats of the 
Ingersoll and Tweed decisions, of the cumulative 
sentence, the point of the habeas corpus, Judge Dono- 
hue’s order for a bill of particulars, ete. 
forward no new fact, argument, or idea. 


at Rome, is composed of potsherds. 


He brings 
He quotes 
largely from Mr. O’Conor’s letter, and he prints, in 
three columns of the finest type, an anonymous 
opinion of some lawyer, on the habeas corpus point, 
utterly using up Judge Allen. 
informs us, is one of several which he sought on the 


This opinion, he 
question, when he was on the Post (or perhaps we 
might more correctly say, on the fence), in order to 
be certain that his newspaper should go right, and 
which the gentlemen interviewed accorded to him 
“at the cost to themselves of a considerable sacrifice 


” 


of valuable time.” We quite agree that almost any 
time spent with Mr. Browne is a sacrifice, but we 
“rather guess,” to use the idiom of Mr. Browne's 
native State, that in this particular instance it cost 


nobody but Mr. Browne any time. The second part 


of this farce is denominated ‘*The Canal Ring,” 
and is devoted to abuse of the court in the case of 
People v. Dayton, which we believe has hitherto 
escaped hostile criticism, even from Mr. O’Conor, 
and which we may at another time look at more 
critically than we now have opportunity to do. The 
third part is entitled, ‘‘The Question of Motive.” 
Under this head Mr. Browne indulges in the most 
venomous, the most reckless, and the most absurd 
slanders of the entire court, and particularly of 
Judges Church, Allen, and He 
‘*When the City Ring cases lay in the Court of 


Andrews. says: 
Appeals, but as yet were undecided, Tweed and his 
confederates literally owned two of the judges,”— 
meaning Judges Folger and Andrews,—‘‘and two 
others were deeply interested by personal ambition 
to conciliate the Rings,”— meaning Judges Church 
and Allen. He also says: ‘I believe that I have 
shown that its brief career exhibits unseemly speci- 
mens of servility to the corrupt men in whose favor 
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its bench was generated.” If the creature who 
could utter such incredible slanders as this were not 
beneath contempt, we should like to have an oppor- 
tunity given him to make good his assertion. Mr. 
Browne quotes Richard Bentley as saying ‘‘ that 
no man was ever written out of reputation but by 
himself,” and Mr. Browne exemplifies in himself 
the truth of the remark. He sneers at one of Judge 
Allen’s views on the cumulative sentence, as unpre- 


cedented, and as ‘‘evolved from his own ‘inner 
consciousness,’ just as the German evolved the camel 


in the old story.” Any one who reads this portion 


of this diatribe must conclude that the quadruped 


evolved by Mr. Browne from his capacious intellect 
is one without a hump, and chiefly remarkable for 
its capacities for hearing and vociferation. 

This brings us to Mr. Browne’s conclusion, which 
he calls the ‘‘ Question of Remedy.” We expected 
to discover here a panacea for all our ills, imported 
from Massachusetts, and to find that it is an ap- 
that Mr. 
friend 
appoint all 


pointed judiciary. We had supposed 


Browne would be in favor of having his 
Mr. O’Conor’s friend, Governor Tilden, 
the judges, but although he evidently is of that way 
of thinking, he does not quite say so, and remains 
provokingly indefinite. We are the more disap- 
pointed in not finding him explicit on this point, 
because in the same number of Jdarper’s there is a 
full-page cartoon by Nast, containing a drive at the 
elected judiciary, and we presumed that Mr. Browne, 
as well as Mr. Nast, had received his employer’s in- 
structions. We do hope we shall know before we 
die what Mr. Browne really thinks on this subject. 
Just at present he is as wise as Dogherry and as 
oracular as Bunsby. But curiously enough he gives 
great praise to the old Court of Errors, a political 
court if there ever was one, and a court which our 
people were glad to get rid of and have never 
mourned for, 
for reform the following is all we can find: ‘ Per- 


When we look for some suggestion 


haps its judges need not all be professional lawyers. 
Perhaps they ought to be more numerous, and to be 
elected for short terms, so that, like the old Court 
of Errors, they may include at all times representa- 
tives not merely of the technical learning of the 
State, but also of its agriculture, its commerce, and 
its finance. Thus the people might escape from 
thralldom to judicial cabals, and find, as of old, in 
the healthy freedom of thought and speech, and the 
collision of various mental forces naturally springing 
from such a fair and open representative body, 
common sense and common law ever co-operating to 
prevent the triumph of misapplied technicalities 
Really this would be a re- 
markable court, and we hereby nominate Mr, O’Conor 
as its chief justice, 
Judge Tappen as its 
beadle. One of the 
of the new court certainly should be a term of edi- 


over common justice.” 


Mr. Browne as its reporter, 
crier, and Judge Davis as its 
pre-requisites for membership 


torial service on the Post, where knowledge of law 
seems to be ‘‘evolved” solely from ‘‘inner con- 
sciousness.” But it is evident that Mr. Nast did not 
read Mr. Browne’s letter, or that Mr. Browne did 
not write up to Mr. Nast’s picture, and where great 
authorities so differ, what are we to do? 

We have thus striven to take a cheerful view of 
Mr. Browne's supplement. Indeed, there is nothing 
serious about it save its length, the amount of money 
it must have cost the Harpers to print it, and ‘‘ the 
sacrifice of valuable time’ which it must have cost 
its writer. Mr. Browne is doubtless a very wise man. 
He reminds us of a very pompous law student, 
whom a wag advised ‘‘not to study for any thing 
less than a judge.” 





He is like those ‘‘ persons of 
rank,” who, Moliere says, ‘‘ know every thing with- 
But we don’t 
know why he is staying in this part of the country. 
It is too small for him. Having descended from 
the Hub on New York, he should shed the enlight- 
ening influence of his genius all the way to the 
and even bless 
the Sandwich Isles with his presence. Let him pro- 
ceed on his triumphal march, while we hold on to 
our chairs here, expecting, as Irving said another 


out ever having learned any thing.” 


” 


Pacific coast, in short ‘‘ go west, 


great man expected when he went west,—‘‘ to feel 
the east tip up.” 


~——— 


INTERNATIONAL LAW. 


\ »e rights of neutrals are not so clearly defined but 
that few wars take place in which they are not the 
subject of dispute, but so far as they are defined and 
admitted they are respected. We do not ascribe this 
submission to international law to the moral sense of 
the belligerents, but to the natural desire of a belliger- 
ent not to convert a neutral into an enemy. Roughly 
speaking, then, there are two departments of inter- 
national law, the rules of which are binding, because 
an infraction of them involves apenalty. First, there 
is the international law that regulates the intercourse 
of nations in time of peace, and that governments 
obey because the penalty of non-obedience is the in- 
terruption of diplomatic relations, and the risk of war 
consequent upon that state of affairs. Secondly, there 
is the department that defines the rights of neutrals, 
and, as we have remarked, those rules are observed 
because it is the interest of the belligerent not to of- 
fend the neutral. Thethird part of international law, 
that which has reference to the relations between bel- 
ligerents, is the least defined and least satisfactory, 
because each belligerent does his best to overpower 
and conquer the foe. At the Social Science Congress 
Sir Edward 8S. Creasy delivered an address upon some 
of the leading principles of international law, and he 
commented at some length upon the doctrine that war 
is a relation between government and government 
only, and not between people and people, or nation 
and nation, or between state and state, except so far 
as regards the actual rulers of the states and the pro- 
fessional military and naval men whom these executive 
rulers respectively employ. Within certain limits this 
doctrine has been admitted and practiced for the ex- 
.cellent reason that, whether the belligerent is the 





invader or the invaded, it is his interest to admit the 
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neutral rights of the non-fighting population. If the 
invaded power asserted the right of the non-enrolled 
population to harass and injure the foe, the invader 
would be compelled to ravage the country and make 
captive or kill the men. On the other hand, if the in- 
vader asserted a right to make war on the property or 
persons of non-combatants, he would have to en- 
counter new perils. It has always been considered 
most shameful not to respect a flag of truce; but we 
may assume that the moral principle has its origin in 
the need of all belligerents, whether they are success- 
ful or unsuccessful, to sometimes use the flag of truce. 
Such being the case, we are not able to agree with the 
remarks of Sir Edward Creasy. He says: ‘* Accord- 
ing to this view a war is nothing more than a kind of 
duel, in which the governments are to be looked on as 
the combatants, and their fleets and armies as the 
weapons employed in the conflict. The doctrine is 
certainly very plausible, and much favor is naturally 
at first felt toward its advocates when they assert that 
they are recommending a limitation of warfare, the 
effect of which would be to exempt absvlutely the per- 
sons and the property of all private individuals from 
violence and spoliation. But a little reflection will 
point out to us that the recognition of such a system 
would infallibly lead to such an increase in the per- 
manent military establishments of every State as would 
make the burdens of taxation, even in peace time, 
worse than the evils caused by the occasional outbreak 
of hostilities conducted as has hitherto been custom- 
ary. It isto be remembered that this suggested new 
scheme of war, while it offers to private individuals 
immunity from the sufferings caused by hostilities, 
necessarily requires from them abstinence from co- 
operation in the defense of their country. Trained 
troops cannot be extemporized; and this becomes 
more and more true in proportion to the more and 
more scientific and elaborate character which the art 
of destruction and the implements of destruction are 
now continually acquiring. A state’s hopes of safety 
would depend on the amount of regularly-disciplined 
soldiers and of costly war material which it constantly 
kept on foot. We must here consider, beside the finan- 
cial oppressiveness of such a policy, the manifold mis- 
chief of withdrawing a large proportion of a country’s 
population from productive employment, and of im- 
buing them with the habits of the professional sol- 
dier.””’ We apprehend that trained soldiers are em- 
ployed because they are more formidable to the enemy ; 
and certainly the repudiation of the duel doctrine, as 
stated by Sir E. Creasy, would not result in a disar- 
mament. If any nation disarmed because it had, ac- 
cording to international law, a right to resist an inva- 
der with unenrolled forces, it would be a very easy 
prey. The excessive armaments are not due to the 
doctrine that in war non-combatants are to be treated 
as neutrals, but to the fact that non-combatants are 
no match for trained soldiers. For the reasons we 
have above stated we are not afraid that the doctrine, 
so far as it relates to non-combatants and their prop- 
erty or lives, will be repudiated. 

There is a difference iu respect to ships. Sir FB. 
Creasy quotes the sound views of M. Hauteville: ‘* The 
conqueror of a province, if he confiscated the private 
property of the inhabitants, would risk raising revolt 
and resistance en masse. It is impossible to detain a 
whole population as prisoners of war, or to transport 
them. Their conqueror also often wishes to annex 


the conquered province, or at any rate to draw re- 





sources from it during the war. The case is quite dif- 
ferent as to property at sea. A ship is easily appro- 
priated and converted. It is easy to make prisoners 
of its crew; and it is in all respects against the cap- 
tor’s interest to let the ship go. The ship is itself a 
warlike instrument, for at least the transport of men 
and stores. The cargo naturally follows the fate of 
the ship, and is easily secured. Hence at sea the old 
war right has never been abandoned; and no one can 
doubt that the belligerent state which can sweep its 
enemy’s marine from the sea, and can annihilate or 
cripple his commerce, can do that which tends directl7 
and substantially to promote the belligerent’s true 
interest in lawful warfare — namely, to enforce upon 
his enemy the necessity of doing justice and of con- 
cluditig peace upon equitable terms.’’ Itis not more 
just to seize private property on sea than it is on land, 
but it may be more expedient. Some doubt whether 
it is expedient, and stoutly contend that even a na- 
tion, supreme ou the ocean, would lose nothing by 
respecting private property at sea. That point we 
need not discuss, but, even if it were agreed upon, we 
have no guarantee of the rule being observed. <A 
maritime nation, fighting for existence, would rather 
break a compact made in peace than perish. The doc- 
trine of non-combatant neutrality on land will be ob- 
served, because it is the interest of both sides not to 
violate it — though even that well-defined and invaria- 
bly admitted rule has been violated during the retreat 
of an invading army. With regard to that depart- 
ment of international law that concerns the relation 
between belligerents, we see that only those rules are 
of binding force which it is the interest of both sides 
to observe. The conclusion is not agreeable, but it 
cannot be avoided. 
en 


NATIONAL BANKS AND USURY LAWS. 





SUPREME COURT OF THE UNITED STATES. 
THe FARMERS AND MECHANICS’ NATIONAL BANK OF 
BuFFALo, plaintiff in error, v. DEARING. 

The provisions of United States Statutes of 1864, chapter 
106, section 30, imposing penalties upon national banks 
for taking usury, supersede the State laws upon that 
subject. 

ge error to the Court of Appeals of the State of New 
York. The opinion states the case. 

Mr. Justice Swayne delivered the opinion of the 
court on the 25th of October, 1875: 

The question presented for our determination in- 
volves the construction of the provisions of the na- 
tional bank act of congress of the 5d of June, 1864 (13 
Stat. at Large, 99; U. 8. Rev., $5197), upon the subject 
of the interest to be taken by the institutions organ- 
ized under that act. The plaintiff in error is one of 
those institutions. The 30th section of the act declares 
“that every association may take, receive, reserve, 
and charge on any loan or discount made, or upon any 
note, bill of exchange, or other evidence of debt, in- 
terest at the rate allowed by the laws of the State or 
Territory where the bank is located, and no more. ex- 
cept that where by the laws of any State a different 
rate is limited for banks of issue organized under State 
laws, the rates so limited shall be allowed for associa- 
tious organized in any such State under this act. And 
when no rate is fixed by the laws of the State or Ter- 
ritory, the bank may take, receive, or charge a rate 
not exceeding seven per centum, and such interest 
may be taken in advance, reckoning the days for 
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which the note, bill, or other evidence of debt has to 
run. And the knowingly taking, receiving, reserving, 
or charging a rate of interest greater than aforesaid, 
shall be held and adjudged a forfeiture of the entire 
interest which the note, bill, or other evidence of debt 
carries with it, or which has been agreed to be paid 
thereon. And in case a greater rate of interest has 
been paid, the person or persons paying the same, or 
their legal representatives, may recover back, in any 
action of debt, twice the amount of interest thus paid 
from the association taking or receiving the same; 
provided that such action is commenced within two 
years from the time the usurious transaction occurred. 
But the purchase, discount, or sale of a bona fide bill 
of exchange, payable at another place than the place 
of such purchase, discount, or sale, at not more than 
the current rate of exchange for sight drafts, in addi- 
tion to the interest, shall not be considered as taking 
or receiving a greater rate of interest.’’ 

The facts of the case are few and simple. On the 2d 
of September, 1874, it was agreed between the parties 
that Dearing should make his promissory note to one 
Deitman for $2,000, payable one month from date, and 
that the bank should discount the note for Dearing at 
the rate of interest of ten per cent perannum. This 
agreement was carried out. The bank received the 
note, and paid to Dearing the sum of $1,987.67. The 
discount reserved and taken was $18.33. The rate of 
interest which the bank was legally authorized to take 
was seven percent per annum. The excess received 
over that rate was $5.50. Dearing failed to pay the 
note at maturity. The bank therefore sued him in the 
Superior Court of Buffalo. He answered that the 
agreement touching the discount was usurious, cor- 
rupt, and illegal; that it voided the note, and that he 
was in nowise liable to the plaintiff. The court sus- 
tained this defense, and gave judgment for the defend- 
ant. At the general term of that court the judgment 
was affirmed, and the judgment of affirmance was sub- 
sequently affirmed by the Court of Appeals. No 
searching analysis is necessary to elucidate the several 
provisions of the section to be considered, to develop 
the true meaning of each, and to draw the proper con- 
clusions from all of them taken together. (1.) The 
rate of interest chargeable by each bank is to be that 
allowed by the law of the State or Territory where 
the bank is situated. (2.) When by the laws of the 
State or Territory a different rate is limited for banks of 
issue organized under the local laws, the rate so limited 
is allowed for the national banks. (3.) Where no rate 
of interest is fixed by the laws of the State or Territory, 
the national banks may charge at a rate not exceeding 
seven percent perannum. (4.) Such interest may be 
reserved or taken in advance. (5.) Knowingly reserv- 
ing, receiving, or charging ‘a rate of interest greater 
than aforesaid shall be held and adjudged a forfeiture 
of the interest which the note, bill, or other evidence 
of debt carries with it, or which has been agreed to be 
paid thereon.” (6.) If a greater rate has been paid, 
twice the amount so paid may be recovered back, pro- 
vided suit be brought within two years from the time 
the usurious transaction occurred. (7.) The purchase, 
discount, or sale of a bill of exchange, payable at an- 
other place, at not more than the current rate of ex- 
change on sight drafts, in addition to the interest, 
shall not be considered as taking or reserving a greater 
rate of interest than that permitted. These clauses, 
examined by their own light, seem to us too clear to 
admit of doubt as to any thing to which they relate. 





They form a system of regulations. All the parts are 
in harmony with each other, and cover the entire sub- 
ject. 

But it is contended that the phrase ‘a rate of inter- 
est greater than the aforesaid,” as it stands in the con- 
text, has reference only to the preceding sentence, 
which relates to banks where no rate of interest is 
fixed by law, and that hence it leaves the consequences 
of usury, where such rate is fixed, to be governed 
wholly by the local law upon the subject. This, in the 
State of New York, would, in all cases, render the 
contract a nullity, and forfeit the debt. Such the 
Court of Appeals held to be the law of this case, and 
adjudged accordingly. Neither of these views can 
be maintained. The collocation of the terms in ques- 
tion does not grammatically require such a construc- 
tion. Viewed in this light, the phrase is as much ap- 
plicable to both the foregoing clauses as to the next 
preceding one. The point to be sought is the intent 
of the law-making power. The offense of usury under 
this section is as great where the local law does not as 
where it does define the rate of interest. The same 
considerations apply in both cases. Why should con- 
gress punish in one class of cases, and, so far as its 
action is concerned, exempt in the other? Why such 
discrimination? The result would be that in Penn- 
sylvania, where the contract would be void ouly as to 
the unlawful excess, the bank would lose nothing but 
such excess, while in New York, under a contract pre- 
cisely the same, except as to the identity of the 
lender, the entire debt would be lost to the bank. 
This would be contrary to the plainest principles of 
reason and justice. A purpose to produce or permit 
such a state of things ought not to be imputed to con- 
gress, unless the circumstances are so cogent as to 
render that result inevitable. We find nothing within 
the scope of the subject of that character. The second 
proposition, that the State law, including its penalties, 
would apply, if the first proposition be sound, is 
equally untenable. If the construction contended for 
were correct, the State law would have no bearing 
whatever upon the case. The constitutionality of the 
act of 1864 is not questioned. It rests on the same 
principles as the act creating the second Bank of the 
United States. The reasoning of Secretary Hamilton 
and of this court in MeCulloch v. Maryland, 4 Wheat. 
316, and Osborne v. The Bank of the United States, 9 
id. 708, therefore applies. The national banks organ- 
ized under the act are instruments designed to be used 
to aid the government in the administration of an im- 
portant branch of the public service. They are means 
appropriate to thatend. Of the degree of the necessity 
which existed for creating them congress is the sole 
judge. 

Being such means, brought into existence for this 
purpose, and intended to be so employed, the States 
can exercise no control over them, nor in any wise 
affect their operation, except in so far as congress may 
see proper to permit. Any thing beyond this is ‘an 
abuse, because it is the usurpation of power which a 
single State can give.’’ Against the national will, *‘ the 
States have no power, by taxation or otherwise, to re- 
tard, impede, burden, or in any manner control the 
operation of the constitutional laws enacted by con- 
gress to carry into execution the powers vested in the 
general government.’’ Bank of the United States v 


McCulloch, supra; Weston et al. v. Charleston, 2 Pet. 
466; Brown v. Maryland, 12 Wheat. 419; Dobbins v. 
Krie County, id. 


The power to create carries with it 
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the power to preserve. The latter is a corollary from 
the former. The principle announced in the authori- 
ties cited is indispensable to the efficiency, the inde- 
pendence, and, indeed, to the beneficial existence of 
the general government. Otherwise it would be lia- 
ble, in the discharge of its most important trusts, to 
be annoyed and thwarted by the will or caprice of 
every State in the Union. Infinite confusion would 
follow. The government would be reduced to a pitia- 
ble condition of weakness. The form might remain, 
but the vital essence would have departed. In the 
complex system of polity which obtains in this coun- 
try, the powers of government may be divided into 
four classes: Those which belong exclusively to the 
States; those which belong exclusively to the national 
government; those which may be exercised concur- 
rently and independently by both; and those which 
may be exercised by the States, but only with the con- 
sent, express or implied, of congress. Whenever the 
will of the nation intervenes exclusively in this class 
of cases the authority of the State retires and lies in 
abeyance until a proper occasion for its exercise shall 
recur. Gilman v. Philadelphia, 3 Wall. 713; Ex parte 
MeNeill, 13 id. 240. 

The power of the States to tax the existing na- 
tional banks lies within the category last mentioned. 
It must always be borne in mind that the constitution 
of the United States *‘aud the laws which shall be 
made in pursuance thereof” are ‘the supreme law of 
the land” (Const., art. 6), and that this law is as much 
a part of the law of each State, and as binding upon 
its authorities and the people, as its own local consti- 
tution and laws. In any view that can be taken of 
the 30th section, the power to supplement it by State 
legislation is conferred neither expressly nor by im- 
plication. There is nothing which gives support to 
such a suggestion. There was reason why the rate of 
interest should be governed by the law of the State 
where the bank is situated, but there is none why 
usury should be visited with the forfeiture of the en- 
tire debt in one State, and with no penal consequence 
whatever in another. This we think would be unrea- 
sonable and contrary to the manifest intent of con- 
gress. Where a statute prescribes a rate of interest, 
and simply forbids the taking of more, and more is 
contracted for, the contract is good for what might 
be lawfully taken, and void only as to excess. Burn- 
hisel v. Wright, assignee, 22 Wall. (uow in press); Ger- 
man v. Calvert, 12 Serg and R. 46. Forfeitures are 
not favored in the law. Courts always incline against 
them. Marshall v. Vicksburg, 15 Wall. 156. When 
either of two constructions can be given to a statute, 
aud one of them involves a forfeiture, the other is 
to be preferred. Vattel, 29th Rule of Construction. 
Where a statute creates a new offense, and denounces 
the penalty or gives a new right and declares the rem- 
edy, the punishment or the remedy can be only that 
which the statute prescribes. Stafford v. Ingersoll, 3 
Hill, 38; First National Bank of Whitehall v. Lamb, 57 
Barb. 429. The 30th section is remedial as well as 
penal, and is to be literally construed to effect the 
object which Congress had in view in enacting it. 
Gray v. Bennett, 3 Mete. 539. The 46th section of the 
Banking Act of February 25, 1863 (12 Stat. 679), de- 
clared that reserving or taking more than the interest 
allowed should “be held and adjudged a forfeiture of 
the debt or demand.”’ In the act of 1864, the forfeiture 
of the debt is omitted, and there is substituted for it 





the forfeiture of the interest stipulated for, if it had 


only been reserved, and the recovery of twice the 
amount where the interest has been actually paid. In 
the Revised Statutes of the United States of the 22d 
of June, 1874, 1,011, the provisions of the 30th section 
of the act of 1464 are divided into two sections, and the 
language is so changed as to render impossible in that 
case the same construction as that of the 30th section, 
contended for by the counsel of the defendant in error 
in this case. 

In the “ Act to amend the Usury Laws of the Dis- 
trict of Columbia,” of the 22d of April, 1870 (16 Stat. 191), 
it is provided that six per cent per annum shall be the 
lawful rate of interest, but that parties may contract 
for ten per cent, and that, if more than ten per cent be 
contracted for, the entire interest shall be forfeited, 
and that ouly the principal debt shall be recoverable. 
It is further declared that if the unlawful interest has 
been paid it may be recovered back, provided it be 
sued for within one year. It is declared in the last 
section that this act shall not affect the Banking Act 
of 1864. This latter legislation shows the spirit by 
which congress was animated in passing the 30th sec- 
tion of the act here under consideration, and is not 
without value as affording light whereby to ascertain 
the true meaning of that section, if there could other- 
wise be any doubt upon the subject. This section has 
been elaborately considered by the highest court of 
Massachusetts, of Pennsylvania, of Ohio, and of In- 
diana. Duvis v. Randall, 115 Mass. 547; 15 Am. Rep. 
146; Central National Bank v. Pratt, 115 Mass. 539; 
S. C., 15 Am. Rep. 138; Second National Bank of Erie 
v. Brown, 72 Penn. St. 209; First National Bank of 
Columbus v. Garlinghouse, 22 Ohio St. 492; S. C., 10 
Am. Rep. 751; Wiley v. Starbuck, 44 Ind. 198. In all 
these cases views were expressed in conflict with those 
maintained in the First National Bank of Whitehall v. 
Lamb, 50 N. Y. 9; 8. C., 10 Am. Rep. 438. This adju- 
dication controlled the result of the litigation between 
these parties. 

Upon reason and authority, we have no hesitation 
in coming to the conclusion that there is error in the 
case before us. The plaintiff below was entitled to 
recover the principal of the note sued upon, less the 
amount of the interest unlawfully reserved. Whether 
he was entitled to recover interest upon the amount 
of the principal so reduced, after the maturity of the 
note, is a point which has not been argued, and upon 
which we express no opinion. The judgment of the 
Court of Appeals is reversed, and the case will be 
remanded, with directions to proceed in conformity 
with this opinion. 


PRIVITY IN NEGLIGENCE. 
\ UCH doubt has prevailed on the question whether 
41k a passenger by a public conveyance is so far iden- 
tified with his driver as to be disabled from recovering 
against a person by whose negligence he has been in- 
jured, where the negligence of the driver has con- 
tributed to the accident. The point was first raised in 
Thorogood v. Bryan, 8 C. B. 115, which was an action 
under Lord Campbell’s act. The deceased, wishing to 
alight from an omnibus in which he was a passenger, 
got out whiJe it was in motion, and without waiting 
for it to draw up to the curb; and, in doing so, he was 
knocked down and fatally injured by an omnibus be- 
longing to the defendant. Williams, J., who tried the 


cause, told the jury that if they were of opinion that 
want of care on the part of the driver of the omnibus 
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in which the deceased was traveling, or on the part of 
the deceased himself, had been conducive to the injury, 
their verdict must be for the defendant. A rule for a 
new trial on the ground of misdirection having been 
obtained, was, after consideration, discharged by the 
court, Coltman, J., observing, ‘‘The negligence that 
is relied on as an excuse is not the personal negligence 
of the party injured, but the negligence of the driver 
of the omnibus in which he wasa passenger. But it 
appears to me that, having trusted the party by select- 
ing a particular conveyance, the plaintiff has so far 
identified himself with the owner and her servants, 
that if any injury results from their negligence he 
must be considered a party to it.’”’ To the same effect 
Maule, J., says: ‘‘On the part of the plaintiff, it is 
suggested that a passenger in a public conveyance has 
no control over the driver. But I think that cannot 
with propriety be said. He selects the conveyance. 
He enters into a contract with the owner, whom, by 
his servant, the driver, he employs to drive him. If he 
is dissatisfied with the mode of conveyance, he is not 
obliged to avail himself of it.” 

This decision was not left unquestioned. Its accu- 
racy was impugned in the edition of Smith’s Leading 
Cases by Willes and Keating, JJ., and it was doubted 
in one or two utterances from the bench. See Smith’s 
L. C., 6th ed., vol. i, p. 266. But no case occurred in 
which the principle was directly involved till so lately as 
Child v. Hearn, 22 W. R. 864; L. R., 9 Ex. 176. The facts 
of that case were as follows: The plaintiff, a plate-layer, 
in the employment of a railway company, was return- 
ing from work along their line upon a trolly, when 
some pigs belonging to the defendant escaped from 
his figld, which adjoined the railway, and running on 
to the line in front of the trolly, upset it, thereby 
causing the injury to the plaintiff for which he sought 
to recover damages from the defendant. A verdict 
was entered for the plaintiff, which the court after- 
ward set aside, holding that the company had not 
maintained a sufficient fence under 8 Vict., c. 20, s. 68, 
and that the plaintiff could not recover, since he was 
identified with the company whose line he was using 
for their purposes. Bramwell, B., in his judgment, 
observed: “ The plaintiff was a servant of the owner 
of property which was unfenced through the owner's 
default. It is manifest, as I have before said, that if 
the pigs got on to that unfenced property through its 
owner's default, the owner could not maintain an ac- 
tion; and, if so, it is impossible to say that a third 
person using the property through the license of the 
owner, and on his behalf, can. The servant can be in 
no better position than the master when he is using 
the master’s property for the master’s purposes. There- 
fore, without saying any thing as to the decision in 
Thorogood v. Bryan, it is sufficient to say that the de- 
fendant’s pigs escaped through the negligence of the 
plaintiff’s employer, and that, having met with the 
accident through his employer's negligence, the plain- 
tiff can maintain no action against the defendant.” 

This decision has recently been followed by the same 
court in the case of Armstrong v. The Lancashire and 
Yorkshire Railway Company, 23 W. R. 295; L. R., 10 
Ex. 47, where, one must admit, it is very hard to see 
any liability on the part of the defendants to any one. 
The plaintiff, who was in the employ of the London 
and Northwestern Railway Company, sued the de- 
fendants, over whose line the Northwestern have 
running powers, for compensation for an injury he 
had sustained from a collision between some of the 








defendants’ trucks and a Northwestern train in which 
he was traveling. It appeared that the Northwestern 
train being late, the station-master at one of the de- 
fendants’ stations, ordered the trucks in question to 
be shunted, the signals being put at ‘‘ danger” while 
this was being done. Notwithstanding this, the dri- 
ver of the Northwestern train came on, and the col- 
lision ensued by which the plaintiff was injured. The 
jury found that there was negligence in the defend- 
ants in shunting at a time when the Northwestern 
train was overdue, and in the driver of the latter in 
disregarding the signals, and we must assume that 
was, on the part of the defendants, negligence prox- 
imately contributing to the accident. A verdict was 
thereupon entered for the defendants, which the court 
refused to disturb, Bramwell, B., saying: “I am pre- 
pared to decide this case on the authority of Thoro- 
good vy. Bryan, which has never been overruled.” Pol- 
lock, B., concurring in this view, adds, with respect to 
the phrase used in Thorogood yv. Bryan, that the pas- 
senger is identified with the driver, ‘‘ What I under- 
stand it to mean is, that the plaintiff, for the purpose 
of the action, must be taken to be in the same posi- 
tion as the owner of the omnibus or his driver.”’ 

In connection with these cases, as involving to some 
extent similar principles, should be noticed the case of 
Waite v. Northeastern Railway Company, 7 W. R. 811; 
EB. B. & E. 719, 728. A child of five years old was un- 
der the care of his grandmother at a station of the de- 
fendants’ railway. She purchased a ticket for her- 
self and one for him, and while crossing the line to be 
ready for the train they were knocked down and in- 
jured by another train. The jury found that the ac- 
cident was partly owing to the company’s negligence 
and partly to such negligence on the part of the grand- 
mother as would disentitle her to recover damages 
from the company for the injury. Upon these facts it 
was held that the child was so identified with his 
vrandmother that, by reason of her negligence, an ac- 
tion in his name could not be maintained against the 
defendants. The ground of the decision is stated by 
Cockburn, C. J., in his judgment in the Exchequer 
Chamber, to be that ** when a child of tender and im- 
becile age is brought to a railway station or to any 
conveyance for the purpose of being conveyed, and is 
wholly unable to take care of itself, the contract of 
conveyance is on the implied condition that the child 
is to be conveyed subject to due and proper care on 
the part of the person having it in charge.’ It must 
not be forgotten that this was a case of contract, and 
was described as such; but from some of the expres- 
sions used we may infer that the same conclusion 
would probably have been reached if the action had 
been against another than the contracting company. 

It appears that in America the preponderance of 
authority is opposed to this principle of privity in neg- 
ligence. In Shearman and Redfield on Negligence, s. 
46, it is said that ‘* where the negligence of any other 
person is imputed to the plaintiff, it must appear that 
such person was the plaintiff's agent in the transac- 
tion, and either that he was under the plaintiff's con- 
trol, or that he controlled the plaintiff’s personal con- 
duct. * * * Therefore, a passenger in a public con- 
veyance, such as a railroad car, a ship, or a stage, is 
not precluded from recovering against one whose neg- 
ligence injures him, by the mere fact that the injury 
was in part caused by the negligence of the person in 
charge of the vehicle in which he was traveling at the 
the same effect Wharton on Negli- 


time.’’ See to 














314 





THE ALBANY LAW JOURNAL. 














gence, s. 395. The cases referred to in support of this 
statement appear to show that this rule is well estab- 
lished in New York; and the reasoning on which it 
proceeds is shown by the following cases: In Chap- 
man v. The New Haven Railroad Company, 19 N. Y. 
341, where the plaintiff was injured by a collision be- 
tween the train in which he was traveling and one 
belonging to the defendants, and it was shown to have 
been caused by negligence in the management of each 
train, it was held that the plaintiff was entitled to re- 
cover on the ground, as stated by Johnson, C. J., in 
delivering judgment, ‘that the plaintiff had no con- 
trol, no management, and even no advisory power 
over the train in which he was riding. Even as to 
selection he had only the chvice of going by that rail- 
road or by none.”’ This decision was followed in the 
very similar case of Webster v. The Hudson River 
Railroad Company, 38 N. Y. 260, where Hunt, C. J., 
in giving judgment, said: ‘* Like every passenger in a 
train of cars propelled by steam, the plaintiff was pas- 
sive in the hands of the railroad company; unable to 
aid, if aid was useful, unable to delay or hasten a 
train, incompetent, and not permitted to regulate or 
examine its machinery. His personal safety was ex- 
clusively under the control of others.”” The same view 
has been adopted in Pennsylvania; but, on the other 
hand, in Massachusetts and Ohio decisions have been 
rendered in conformity with the principle of Thoro- 
good v. Bryan. 

As might be expected, a similar difference of opinion 
exists with respect to such cases as Waite v. London 
and Northwestern Railway. In Shearman and Redfield, 
8. 48, it is said: “ It is generally, though not uniformly, 
held that an infant is personally chargeable with any 
negligence or other fault of his guardian, whereby he 
is exposed to an injury. The true rvle, as we think, 
is that an infant is chargeable with any negligence of 
his guardian in putting or keeping the infant in a posi- 
tion of danger or permitting him to be in such a posi- 
tion, but not for any negligence of his guardian in an 
individual capacity; "’ but this distinction is not very 
clear. See on the same poiut Wharton on Negligence, 
ss. 310, 311. 

It is to be observed that the reasoning above quoted 
as to public vehicles does not meet the point relied on 
in the English cases, that the passenger has elected to 
intrust his safety to the skill and care of another, and 
that having dune so he ought, as to third persons, as- 
sume so much, not of liability indeed, but of risk as 
results from that person’s negligence. The American 
cases contrast his position with that of a person who 
would, by their description, be liable for the negligence 
of the driver as his agent. But the question is 
whether there is not an intermediate position, which 
is neither one of responsibility for another's acts nor 
yet of complete independence of them, but in which 
the person occupying it is so far a participant with 
the other in respect of a particular act or course of 
conduct, as to be unable to sue where the other could 
not, and to be liable to be opposed by the same de- 
fenses which would prevail against the other. The 
English cases above referred to appear to establish 
that there is such a position, but it is a little difficult 
to say what is the precise expression for it. It is evi- 
dent that the idea of having intrusted one’s safety to 
the skill and care of another is inadequate ; some more 
extensive proposition is needed. Perhaps it may be 
laid down that wherever a person makes use of the 
property or services of another, he cannot complain 








against a third person on account of any mischief 
caused by that person’s negligence to which the de- 
fective state of that property, or the negligence of the 
person rendering the services, contributes. No propo- 
sition less extensive than this will, we think, cover 
the decided cases and the principles on which the de- 
cisions were based; indeed, it must be added that the 
use which will have this effect need not be an act of 
deliberate choice, but is satisfied by a use or enjoy- 
ment in fact; and further, that its effect does not de- 
pend on the existence of any peculiar relation between 
these persons, except that which is constituted by the 
user of the property or services. 

It will be observed that in Armstrong v. Lancashire 
and Yorkshire Railway Company the plaintiff was a 
servant to the company in whose train he was travel- 
ing, and was thus precluded from suing them for the 
mischief which arose from the negligence of their ser- 
vants. Some rather indistinct reasoning is founded 
upon this circumstance by Bramwell, B., but we must 
confess we do not see its relevance. The liability to 
sue third persons for negligence cannot surely depend 
on being able also to sue one’s own carrier. We can- 
not imagine why it should. The plaintiff's relation 
to the defendants was governed by his relation of fact 
to his own carrying company, not by his relation of 
contract to them. At any rate no such reason existed 
in Thorogood v. Bryan, aud we must, therefore, con- 
sider the rule as quite independent of this ground. 

We need hardly point out that where no such rela- 
tion exists, where the person injured is an ordinary 
passenger, he can always sue his own carriers if their 
negligence has contributed to the accident; and as, 
unless it has so contributed, it would be no answer on 
the part of the other party, the passenger will never 
be left without a remedy. See Tuff v. Warman, 6 W. 
R. 693; 5 C. B., N. S., 573; Bridge v. Grand Junction 
Railway Company, 3 M. & W. 244.— Solicitors’ Jour- 
nal. 


——__>___—_ 


A QUESTION OF TASTE. 
To the Editor of the Albany Law Journal: 

Srr— My attention is called to the fact that one E. 
S. Drone, in two columns and a half of The Tribune 
newspaper of this city, reviews my ‘ Law of Litera- 
ture,” arriving at the conclusion that the work is 
“loose,” “ignorant,”’ ‘* pedantic,’ “‘ unreliable,” etc., 
etc., all of which by means of garbled passages, italicised 
to suit his convenience, sentences separated from their 
context, and fragments of annotation, he is enabled 
to demonstrate, to his own satisfaction at least. 

It is interesting, in this connection, to discover that 
this Mr. Drone is the writer, who, for about a year, 
has been announced by Little, Brown & Co. as pre- 
paring a rival work on the same subject as mine. It 
becomes, therefore, a question of etiquette, of good 
taste (which I suggest, without attempting to solve), 
how far professional gentlemen (if Mr. Drone is a pro- 
fessional gentleman) are at liberty to snarl at each 
others’ books through the lay newspapers, by way of 
advertising their own, instead of having the grace to 
allow their usefulness to be pronounced upon by those 
who use them and for whose convenience they are 
compiled. 

I am sorry to see that so able and candid a journal 
as The Tribune has beeu imposed upon. The “re- 
view ’’ it publishes is really nothing more or less than 
a very old and bulky essay, originally prepared by Mr. 
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Drone for the London Atheneum (designed to attack 
aletter of mine in its issue of October 3, 1874), for 
which essay, upon the Athenceum editorially declining 
to print it (see Atheneum, Dec. 5, 1874, p. 753), Mr. 
Drone finally succeeded in obtaining insertion in The 
Herald of November 22, 1874. The fact seems to be 
that Mr. Drone is what Mr. Charles Reade tersely calls 
“a mad theorist’? on the subject of copyright, and 
the “‘errors’’ in my work, the result of my temerity 
in giving the law of copyright as it happens to be, and 
not as Mr. Drone thinks it ought to be. 

I suppose [ should be very grateful to Mr. Drone— 
in view of a second edition of my work — for devoting 
his leisure to making a list of the typographical and 
editorial errors in the two volumes (some 1,829 closely 
printed octavo pages). But, as he appears to have 
plenty of time on his hands, let us hope that the profit 
he has received from perusal of the work has more 
than repaid him, without any thanks of mine. 

JAMES APPLETON MorGAN. 

New York, November 8, 1875. 

———___»____ 
COMPARATIO LITERARUM. 


‘HE other day a merchant was charged before Alder- 

man Figgins, in London, with having forged 
certain words in a letter addressed to him by another 
merchant, and with having made a fraudulent use of 
them in an arbitration. M. Chabot, the eminent 
expert, was examined on the part of the prosecution. 
The usual evidence was given. There was a distinc- 
tiveness about the letter ‘‘M”’ in the alleged forged 
words which was observable in the defendant’s writing, 
and which ¢:.d not exist in the prosecutor’s; there was 
a suspicious look in the tail of the letter “‘y;’’ et 
cetera, et celera. The magistrate said the only evidence 
against the accused was the evidence of experts, and 
he refused to send the case to trial. 

Considering the little value that has been placed 
upon proof by comparison of handwriting, one is 
astonished that so much ingenuity has been dis- 
played in framing the rules as to the admissibility of 
such evidence — what writings may be compared with 
those whose authenticity is disputed; who is to be 
allowed to give evidence, that is to say, what degree of 
knowledge of the genuine handwriting is required to 
enable a person’s testimony to be admitted; what 
value, if any, is to be placed on the evidence of mere 
experts; and whether their evidence is admissible at 
all. There isa great discrepancy in the rules of dif- 
ferent legal systems as to the admissibility of the 
evidence, but there is great unanimity in the opinion 
of the fallaciousness of the evidence. The story which 
Lord Eldon told of himself in giving judgment 
in the case of Engleton v. Kingston, 8 Ves. 473, 
affords a remarkable instance of the uncertainty 
of this class of testimony. ‘A singular circumstance 
applicable to this point happened to me. A deed was 
tried at Westminster Hall, stated to have been 
executed under circumstances throwing a good deal 
of blot upon the persons who had obtained it. The 
solicitor, who is a very respectable man, said he 
felt satisfaction that there were respectable witnesses. 
One was the town-clerk of Newcastle; and I was 
the other. I could undertake to a certainty that the 
signature wus not mine, having never attested a deed 
in my life. He looked back to my pleadings: and was 
sure it was my signature; and if I had been dead 
would have sworn to it conscientiously.” 





The rules of English law observed until recently on 
the subject are curious. One rule prevailed in the Eo- 
clesiastical Courts —the courts in which wills were 
proved ; another prevailed in the Common Law Courts. 
In the Ecclesiastical Courts comparison of handwrit- 
ing was admitted. Inthe Common Law Courts, evi- 
dence was allowed of persons who had seen the party 
write, or of persons who were familiar with the hand- 
writing from the knowledge they had acquired of it, 
say in the course of correspondence; but the law did 
not until 1854 allow a witness actually to compare two 
writings in order to ascertain whether both were writ- 
ten by the same person. They allowed evidence de- 
rived from previous acquaintance with the writing, but 
not evidence derived from mere comparison of differ- 
ent specimens submitted to the witness (see Doe v. 
Sucklemore, 5 A. & E., 1st series, p. 703). Nay, papers, 
even authentic papers, could not be submitted even to 
a jury forthe purpose of comparing with them the 
writing whose genuineness was disputed, unless they 
were in evidence for other purposes of the cause. Doe 
v. Newton, 5 A. & E., 1st series, 515. And further, the 
reason why the jury were allowed to make a compari- 
son, even in the case when the documents were already 
in the cause, “appears to me,” says Lord Denman in 
that case, that the comparison is unavoidable. There 
being two documents in question in the cause, one of 
which is known to be in the handwriting of a party, 
the other alleged but denied to be so, no human power 
can prevent the jury from comparing them with a view 
to the question of genuineness; and therefore it is best 
for the court to enter with the jury into that inquiry, 
and to do the best it can under circumstances which 
cannot be helped. The best rule is, that comparison of 
writings by the jury shall not be allowed in any case 
where it can be avoided.”’ 

The rule of law in the English Common Law Courts 
(or what were till recently the Common Law Courts) 
has been settled by statute. The Act 28 & 29 Victoria, 
cap. 18, sec. 8, permits the comparison by witnesses of 
the disputed writing, with others proved to be genuine 
to the satisfaction of the judge at the trial. 

In France, according to the statement of Coleridge, 
J., in Doe v. Sucklemore, supra, the rules of admissi- 
bility of evidence on this subject laid down by the 
Code, etc., Procedure Civil, were precise and peculiar. 
That law “defines not only the persons who are to 
make the comparison, sworn experts, three in number, 
appointed by the court, as agreed on by the parties, 
but the writing to be submitted. The writing must be 
of a public nature, such as signatures made before a 
notary or judge, etc., or papers signed in some public 
capacity; or, if of a private nature, they must be ad- 
mitted in the cause by the party to whom they are 
attributed to be of his own handwriting; a previous 
admission of them, or previous proof, will not make 
them admissible.”’ 

In the United States different rules prevail in differ- 
ent States. ‘ In Bennett v. Matthews, 7 Chi. Leg. News, 
235, says the ALBANY LAW JOURNAL, the Supreme 
Court of South Carolina considered the proof of hand- 
writing by comparison. It was held to be the rule in 
South Carolina that comparison of handwriting asa 
means of ascertaining the genuineness of the hand- 
writing in question can only be permitted in aid of 
doubtful proof. It cannot be resorted to as an original 
means of ascertaining the genuineness. Bird v. Miller, 


1 McM. L. 125; Bowen v. Plunkett, 2 McC. 518. Com- 
parison of handwritings irrelevant to the record, to 
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ascertain the genuineness of the handwriting in ques- 
tion, is permitted in Massachusetts, Maine, Connecti- 
cut, Ohio and Vermont. In New York, New Hamp- 
shire, Virginia, New Jersey, and some other States, 
this evidence is excluded.’’ The ‘“‘ comparison of hand- 
writing’ referred to here appears to be ‘‘ comparison " 
in the more restricted sense. 

In Scotland we have had no difficulty about the 
character or nature of the writings to be submitted 
for comparison. Of course they must be proved, or 
admitted, to be genuine. But itis not necessary that 
they should be relevant to the record. Nor is it neces- 
sary that they should be of apublic character. Indeed 
it is hardly rational to enact that you shall not be 
allowed to test a writing of a private character except 
by comparing it with one of a publiccharacter. Many 
people have an off-hand ordinary handwriting, and 
what may be called a state or official hand. 

But in Scotland we have a great distrust of mere ex- 
perts—and justly. Like mad doctors, they support 
the side on which they are engaged. Also, they found 
too much on very minute circumstances of similarity 
or dissimilarity. We remember of one casein whicha 
bank clerk, familiar with the handwriting of the per- 
son the genuineness of whose alleged signature was in 
dispute, swore very positively that the signature was a 
forgery. Unfortunately he stated his reasons; one of 
the principal was that there was a loop in the letter 
“IT” of the signature; which never occurred in any 
genuine signature. He wasshowna document in pro- 
cess which was admitted to be genuine. ‘‘Is there a 
loop in the letter ‘I’ there ?’°—** Well, yes.”” ‘*‘ The 
same as in the disputed signature ?’’—‘* Yes.’’ So this 
evidence did not go for much. Ordinarily the man 
did not loop his “I’s;’’ occasionally he did. There 
was no loop in the letter “I” in any of the signatures 
in the possession of the alleged forger, which the 
forger must have copied from if there was a forgery. 
But there was this peculiarity in a signature admit- 
tedly genuine, which the alleged forger had never 
seen. 

Some of our judges have gone so far as to reject the 
evidence, not only of engravers and other mere experts, 
but also of persons who had a previous acquaintance of 
the handwriting. In acase at Ayr Circuit, October 6, 
1860 (3 Irvine, 625), where the charge was of having 
forged a bill, the Crown prosecutor called as a witness 
an officer of the bank, who had never seen the person 
whose name was alleged to be forged write or sign his 
name, but whose knowledge was merely from having 
previously seen checks and bills signed with the per- 
son s name. Lord Deas disallowed the evidence. ‘ The 
proposed evidence,” said his lordship, ‘like that of an 
engraver, was merely that of opinion. Such evidence 
had been found of no use, for as many opinions could 
always be obtained on the one side as the other. 
Evidence of people who had frequently seen the man 
write would have been received. Evidence to be had 
merely comparatione literarum was not much to be 
depended upon, because a man’s signature may vary 
very much, according to the peculiar circumstances 
attending their respective subscription. Two signa- 
tures might be very dissimilar and yet both be 
genuine.’’ The jury were, however, allowed to look 
at the documents and judge for themselves. 

In the case of Arnot v. Burt, decided in the Second 
Division, November 14, 1872 (11 Macph. 62), the Lord 
Ordinary (Gifford) refused to received the evidence of 
mere experts who had no previous acquaintance with 





the handwriting. When the case came to the inner 
house, a suggestion was made to have the ruling 
reversed, and to allow such evidence to be taken then. 
The court, while decliniug actually to hold that such 
evidence was incompetent, stated that it would not 
have the slightest effect on their minds, and it was for 
the parties to consider whether it was worth while to 
incur useless expense. It might be urged that evi- 
dence which is to have no effect, and which will only 
incumber the case, ought to be rejected peremptorily. 
On this matter the Lord Justice Clerk (Lord Moncreiff) 
made these remarks: 

“The main evidence on the question of forgery is 
from the comparison of handwriting —a kind of evi- 
dence which often leads to fallacious results. During 
the debate something was said about experts. I think 
that a person acquainted with the particular hand- 
writing of the party, or even an ordinary person unac- 
quainted with it, is as likely to ascertain the truth of 
the matter as those witnesses who, looking at it from 
a scientific point of view, are apt frequently to exag- 
gerate small distinctions. Such witnesses are in a 
different position from men of skill in such matters as 
chemical and mechanical facts, which are not ordi- 
nary observers. Ina question of the mere identity of 
handwriting we ourselves are quite able to judge.” 

In the recent case of Pollok v. Burns, March 3, 1875 
(2 Rettie, 497), in which one of the allegations made by 
the suspenders of a charge on a bill was that the signa- 
ture was a forgery. Lord Gifford remarked: ‘ The 
evidence as to handwriting is unsatisfactory. I do not 
attach much importance to the absence of the evidence 
of experts, for such evidence is more of the nature of 
argument than of proof. All they can do is merely to 
point out resemblances or differences in the disputed 
signature as compared with genuine specimens of 
handwriting. They afford valuable assistance to the 
court, just as counsel do, but this court must itself 
judge comparatione literarum.— Journal of Jurispru- 
dence (Scotland). 


oe -— = 
OBITUARY. 


WILLIAM HENRY ANTHON. 


\ JILLIAM HENRY ANTHON, a prominent mem- 

ber of the bar of New York, died at his resi- 
dence in that city on Sunday evening last, in the forty- 
ninth year of hisage. He wasason of the late John 
Anthon, formerly President of the Law Institute and 
the editor of Anthon's Nisi Prius Reports; studied law 
with his father and was admitted to the bar. During 
the late civil war he filled the position of Judge Advo- 
cate General on Gov. Morgan’s staff. Judge Barrett, 
presiding at the Oyer and Terminer in New York, 
said, in granting a motion toadjourn: ‘* The court has 
learned with pain of the death of Gen. Anthon. It 
was a great shock when it was announced. He wasa 
most pains-taking, independent, and able member of 
the legal profession, and many years ago made his mark 
on the jurisprudence of the State br such qualities. 
He was a man well worthy of his high lineage, and 
has made his record not only for ability and industry, 
but, as an example to the coming generation, of sterling 
integrity —as a sound and honest lawyer. Certainly 
the profession has sustained a severe loss. 

“IT think that very soon it will be necessary for the 
bench to take some stand on these matters and refuse 
to suspend business, believing that it will better carry 
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out the purposes and wishes of these great men to con- 
tinue the work of justice than to suspend it. But I 
hesitate to make this change in practice now, especially 
as it might seem to be a slur on such a great and good 
man as the deceased. This will be matter for con- 
certed action of the judges. To-day I grant the mo- 
tion.” 

In the general term of the Court of Common Pleas, 
Chief Justice Daly, on a similar motion, while acknowl- 
edging the worth of the deceased lawyer, refused 
to suspend his court on account of the mass of busi- 
ness before it, but directed an entry to be made on the 
minutes of the court's regret for Mr. Anthon’s death. 
In Supreme Court, circuit, before Judge Van Vorst, a 
motion to adjourn was made after recess by Mr. Dick- 
erson and seconded by John E. Parsons, the counsel 
then engaged in trying a case, and Judge Van Vorst, 
with a brief eulogy of the deceased, directed an ad- 
journment. In several of the other courts the judges, 
at the close of their business, directed an entry of 
regret for Mr. Anthon’s loss to be made on the min- 
utes. 

—\—_>___—— 
A PROPOSED REFORM IN A MATTER OF 
FEDERAL PROCEDURE. 


| or Chicago Bar Association has adopted the fol- 

lowing report of its committee, containing a draft 
bill to provide for appeals and writs of error from the 
decrees, judgments and orders of a United States Cir- 
cuit Court, held by a district judge sitting alone. The 
proposed reform is one that is really needed, and the 
draft bill seems to meet all the necessary require- 
ments: 


To the President and Members of the Chicago Bar Asso- 
ciation: 

The special committee to whom was referred the 
matter of the preparation of a draft fora bill to be 
presented to Congress, to provide for appeals and writs 
of error from judgments, orders and decrees of the 
Circuit Court, held by the district judge of the district 
sitting alone, under the resolution adopted by the 
Association on February 13, 1875, beg leave to report 
that they have prepared a draft of a bill for the pur- 
pose contemplated by the resolution, which they here- 
with respectfully submit to the Association for its 


consideration and action. 
W. P. BLACK, 


J. L. Hex, 
OBADIAH JACKSON, 


CuicaGao, Nov. 6, 1875. Committee. 


SEcTION 1. Be it enacted by the Senate and House 
of Representatives of the United States, in Congress 
assem bled,— 

That from all final decrees in cases of equity ren- 
dered in any Circuit Court, held by the district judge 
of the district sitting alone, where the matter in dis- 
pute exceeds the sum or value of $500, exclusive of 
costs, aud where no appeal to the Supreme Court of 
the United States is provided by law, an appeal shall 
be allowed to the circuit judge of said district, and 
such circuit judge is required to receive, hear and de- 
termine such appeal. 

§ 2. In case of an appeal as provided by the preced- 
ing section, the judge and parties shall use the original 
papers and proofs in the cause, or such of them as may 
be necessary on the hearing of the appeal. 

§ 3. Final judgments of a Circuit Court held by the 
district judge of the district sitting alone, in civil 





actions, where the matter in dispute exceeds the sum 
or value of $500, exclusive of costs, and where no writ 
of error is provided by law from the Supreme Court of 
the United States, may be re-examined, and reversed 
or affirmed by the circuit judge of said district, upon 
a writ of error, which shall be tested by the circuit 
judge. 

§4. In any of the cases of appeal or writ of errors 
from any final order or decree in any cause provided 
for in this act, the circuit judge may affirm, modify, 
or reverse any judgment, decree or order of the Circuit 
Court held by a district judge sitting alone, brought 
before him for review; or may direct such judgment, 
decree or order to be rendered, or such further 
proceedings to be had, as the justice of the case may 
require. 

$5. No judgment, decree or order of a Circuit 
Court, held by the district judge of the district sit- 
ting alone, shall be reviewed by a circuit judge as 
herein provided, on writ of error or appeal, unless 
the writ of error is sued out or the appeal is taken 
within six months after the entry of such judgment, 
decree or order: Provided, that when a party entitled 
to prosecute such writ of error, or take such appeal, is 
an infant, non compos mentis, or imprisoned, such 
writ of error may be prosecuted, or such appeal may 
be taken, within six months after the entry of the 
judgment, decree or order, exclusive of the time of 
such disability. 

§6. When, upon a writ of error or appeal to the cir- 
cuit judge as herein provided, the judgment, order or 
decree is affirmed by the circuit judge, there shall be 
adjudged to the respondents in error or appellees just 
damage for the delay, and single or double costs, at the 
discretion of said circuit judge. 

§ 7. From all interlocutory orders or decrees made 
in the Circuit Court by the district judge of the district 
sitting alone, which affect a substantial right of either 
party to the cause, including the granting and dissolu- 
tion of injunctions, and the appointment and removal 
of receivers, appeals shall be to the circuit judge in the 
same manner as hereinbefore provided for appeals from 
final judgments or decrees. 

> —_——— 


DIGEST OF RECENT AMERICAN DECISIONS. 


SUPREME COURT OF RHODE ISLAND.* 
BOND 
In debt on awriting obligatory, as follows: ‘* Know 
all men by these presents that we, William J. Clark, of 
the city of Providence, R. I., as principal, and A. E. 
Burnside, Eben A. Kelly, and John Gorham, as sure- 
ties, are held and firmly bound unto the president, 
directors and company of the Commercial National 
Bank of the city of Providence, R. I., in the sum of 
ten thousand dollars, that is to say, the said William 
J. Clark in the whole of said sum above named, and 
the said A. E. Burnside, Eben A. Kelly and John Gor- 
ham, each as surety respectively in the sum of thirty- 
three hundred and thirty-three and 33-100 dollars, to 
be paid to them the said Commercial National Bank, 
their attorney, successors, or assigns, for which pay- 
ment well and truly to be read, we do hereby bind 
ourselves, our heirs, executors and administrators 
firmly by these presents.’’ Held, that the obligation 
was several, Clark being bound in one whole sum of 
$10,000; and Burnside, Kelly and Gorham, being each 








* From Arnold Green, Esq., Reporter, and to appear in 
Vol. 11, R. I. Reports. 
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bound in one sum of $3,333}¢. Commercial National 
Bank v. Gorham. 


CONSTITUTIONAL LAW. 


An act authorizing change of venue to secure an 
impartial trial and to avoid local prejudice, is not in 
violation of article 1, section 15, of the constitution of 
the State, which declares, ‘The right of trial by jury 
shall remain inviolate.’’ This provision of the consti- 
tution not meaning “trial by jury of the vicinage or 
county.”’ Taylor v. Gardiner. 

ESTOPPEL 
Of judgment on a verdict applies in the case of title 
to realty only to those portions of the realty whereof 
the title was formally put in issue. City of Providence 
v. Adams. 
HARBOR LINE. 

1. The establishment of, in Rhode Island, gives to 
proprietors within the line the privilege of filling out 
and extending their land to it. Engs v. Peckham. 

2. Aand B owned each a projecting wharf. These 
wharves were separated by a dock. B also owned the 
land at the inland end of the dock. After the estab- 
lishment by the State of a harbor line, running in 
front of the wharves, B proceeded to fill up the dock. 
A files a bill of complaint asking that B may be en- 
joined. A claiming relief: 1st. Because he has a pri- 
vate right or easement in the dock which will be de- 
stroyed by filling it. 2d. Because the fee of the dock 
is in the State, and filling it, if not a public nuisance, 
isan unlawful intrusion or purpresture which will be 
especially injurious to him. Held, that the bill could 
not be sustained. 3d. Query. How far the establish- 
ment of, is an absolute grant of all within the line. Ib. 

INSURANCE. 

1. After loss by fire the parties in interest fixed the 
amount of loss and damage, “subject to terms and 
conditions of several policies.” In an action against 
the insurers, held, that this adjustment meant * sub- 
ject to” all the “terms and conditions of the poli- 
cies’ not superseded by the agreement. Whipple v. 
N. Brit. & Mer. Fire Ins. Co. 

2. Held, further, that the question of liability was 
not affected by this adjustment, which only deter- 
mined the amount due in case of liability. Ib. 


MASTER AND SERVANT. 


1, A fireman employed to tend an engine was called 
upon by the engineer to assist in throwing on a belt 
which worked a pump used to fill the boiler. The fire- 
man being injured by the belt brought an action for 
the injury received against the corporation which em- 
ployed both the engineer and himself. JJeld, that if 
the fireman, although employed only for a fireman, 
was placed under the orders of the engineer, and was 
by him suddenly called upon to assist in throwing on 
a belt, out of his own sphere, but within the sphere of 
duty of the engineer, and was thus subjected to a risk 
with which he was not acquainted, or toa peculiarand 
greater risk at that time and of which he was not in- 
formed or cautioned, the defendant would be liable. 
Mann v. Oriental Print Works. 

2. Held, further, that if the fireman was placed un- 
der the engineer as his superior, and this superior had 
a right to give orders in his department. the case did 
not come within the principle regulating liability in 
cases of fellow-servants, and that the engineer must 
be looked upon as representing the employer. Ib. 

3. Held, further, that unless the plaintiff fireman 





had been instructed not to obey the engineer except 
in the line of the fireman’s employment, the engineer 
was authorized to call upon him for assistance in any 
matter within the engineer’s department, and the de- 
fendant would be liable, even if there was another 
person wko might more properly be called upon. Ib. 

4. Held, further, that if the plaintiff fireman was 
instructed not to obey the engineer out of the line of 
his empleyment, and he chose notwithstanding to 
obey, he could not hold the defendant liable. Ib. 

5. Held, further, that if the throwing on and off of 
the belts was not within the engineer’s department, 
but was confined by the corporation to a belt fixer, the 
defendant would not be liable. Ib. 

6. Semble, that if the person injured was an inferior 
servant, and was injured by the negligence of a supe- 
rior servant in the same department, e. g., if he had 
been placed undera superior fireman by whose neglect 
he had been injured, the liability would not have ac- 
crued, as it might then be argued that he must have 
known and calculated the risks of such employment. 
Ib. 

PROMISSORY NOTE. 


A note payable to the order of W. was before issue 
indorsed by F. It was signed by G., and this signa- 
ture was at the request of W. changed to “G., agent.”’ 
The note was given for G.’s private debt. F. did not 
assent to the change, and there was no evidence to 
show that G.’s principals were accustomed to pay 
notes drawn in this form. In an action against F., 
held, that the change was immaterial. Held, further, 
affirming Mathewson v. Sprague, 1 R. I. 8, and Perkins 
v. Barstow, 6 id. 504, that F. was not entitled to notice 
of non-payment. Manuf. & Mer. Bank v. Follett. 


PURPRESTURE. 


Semble, that only the State can proceed against, 
either to abate or prevent. Engs v. Peckham. 


—_—_.—____—. 


BOOK NOTICES. 


New York Supreme Court. John Kelly, late sheriff of the 
city and county of New York, against Luther R. Marsh 
and Alexander H. Wallis. Copy Judgment Roll on Dis- 
missal of the Complaint. Sherwood & Howland, plain- 
tiff’s attorneys. Marsh & Wallis, defendants, in pro. per. 
New York, 1875. 


W E do not know what we have-ever done that re- 

spectable attorneys should try to play a joke on 
us. It has been our constant aim to make this jour- 
nal serious, and to exclude every thing like humor 


from our columns. Burton, the actor, when the audi- 
ence went into fits of laughter at his singing of ‘‘ Villi- 
kins and his Dinah,” used to say, “ this is not a comic 
song;’’ and so we now say, once for all, this is not a 
comic newspaper. The purport of the above remarks 
will be evident when we disclose the fact that the 
publication in question is poetical— we beg pardon of 
the sacred muse — not poetical, but in rhyme, and very 
doggerel rhyme too. The preliminary statement and 
abstract of the pleadings, admission of service of 
summons and complaint, ditto of answer, letter of 
counsel for defendants, admission of service of notice 
of trial, request to put cause on short calendar and 
consent to adjournment, defendants’ protest against 
Howland’s foreign studies, consent to discontinuance 
without costs, proposition to refer, communication to 
Howland on his nomination for alderman, refusal of 
plaintiff to discontinue, defendants’ nomination of 
proposed referees, notice to produce warrant of attach- 
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ment, plaintiff’s suggestion of additional names for 
referees, consent to refer to Wm. C. Barrett, defend- 
ants’ brief on motion for nonsuit, decision of referee 
thereon, defendants’ exceptions thereto, defendants’ 
suggestions for summing up, notice of motion for ex- 
tra allowance, notice of entry of judgment for de- 
fendants — all is in verse, a circumstance in itself cal- 
culated to excite adverse criticism. We have looked 
through the case to find a few good lines to quote for 
our readers, but we have looked in vain. We might 
conscientiously recommend it as a complete directory 
of the New York city bar, whose names apparently 
are all included in the two lists of proposed referees, 
arranged very cleverly in classes. Now we can stand 
bad verse in English; we have even written some in 
moments of relaxation; but when Brother Marsh is 
guilty of writing: 

* Also a copy served on us 

Was certified by Amicus.” 


he sins against classicism, and his verse is as bad in 
quantity as in quality. We feel bound to state, how- 
ever, that the statement of the case would warrant 
even this abnormal treatment of it: 


“*'Twas said that Hubbard had procured 
A judgment (on appeal secured), 

By aid of the defendants here, 

Who as attorneys did appear; 

Which judgment 'gainst E. Matthews was, 
Being defendant in that cause 

*T was then averred that Fassin had 

A claim ’gainst Hubbard, good or bad, 
(Ten thousand dollars was the figure, 
And interest added made it bigger), 

And that said judgment he could seize 
By attacking those who got the fees; 
And so said Matthews went acquit, 

Not being served with any writ; 
Although ’twas Matthews owed the debt, 
Which was the fund that all were at. 
Said Marsh thereafter transfer took, 
And got the cash on his own hook; 
Wherefore ’twas claimed that these attorneys 
Should pay to Fassin all his moneys; 
And so the sheriff sued the same, 
Bringing the suit in his own name.” 


Now these are the best verses in the case. We cannot 
say ex pede Herculem, but we can and do say, et crimine 
ab uno disce omnes. Indeed, we can think of but one 
use for which these rhymes are fit, and that is, to be 
set to music and sung by Judge Tappen. However, 
we would temper our hostile criticism by conceding 
that the law of the case is good, and the verses are not 
so bad as those of two very popular poets, Tupper and 
Holland. Perbaps our friends would improve on ap- 
peal. But let us whisper to our jocose friends, al- 
though there is no danger of anybody’s ‘‘ committing ”’ 
their verses, beware of Judge Davis—he may commit 
them. 


A Treatise on Pleading and Practice in Actions and Special 
Proceedings at Law and in airy | in the Courts of Iowa, 
under the Code of 1873. Revised Edition. By William E. 
Miller, Chief Justice of the Supreme Court of Iowa. 
Des Moines: Mills & Company, 1875., 

The Chief Justice of a State ought to be the very 
best authority on the legal procedure of the State, and 
it is a presumption that a Treatise on Pleading and 
Practice by such an official is of the highest merit. 
Judge Miller’s work has this presumption in its favor ; 
but it has also much more than this—it has in its 
original form been tested by years of use by the bar of 





the State, and has been approved ; and it has now 
been carefully and laboriously and extensively revised 
to conform it to an amended procedure and to the 
latest phases of Judicial law. The plan of the work 
is especially to be commended; the arrangement is 
systematic ; the style is vigorous, and the statements 
of the law terse and compact. In these respects it 
reminds us of Cowen’s Treatise, and is in pleasant 
contrast to some of those modern books which increase 
at the same time the bulk of the work and the confu- 
sion of the reader by copious quotations from judicial 
opinions, and a free use of the reportorial postils. 

The Publishers deserve commendation for the excel- 
lent manner in which they have prepared the work — 
the letter-press, paper and binding being somewhat 
better than the average. 


26th Louisiana Annual. Reports of Cases Argued and 

Determined in the Supreme Court of Louisiana for the 

year 1874. By Charles Gayarre, Reporter, New Orleans. 
Printed at the Republican office. 

In one respect the Louisiana reports are unique 
among the reports of the country — the great number 
of cases contained in them. The ordinary State re- 
port contains, on the average, reports of about one 
hundred cases, and sometimes, as in the case of the 
late New York Supreme Court reports, two hundred 
or two hundred and fifty cases are crowded into a 
volume — but the volume of Louisiana reports before 
us has reports of nearly eight hundred cases, and those 
are contained within 950 pages. The reporter is obvi- 
ously not paid by the volume. If this is one of the 
results of the peculiar procedure of Louisiana, it may 
become necessary for us to adopt it the next time we 
make a change. 

——_>___— 


COURT OF APPEALS DECISIONS. 


J igeves following judgments of the Court of Appeals 
were handed down on Tuesday last, November 9, 
1875: 

Judgments affirmed, with costs — Lusk v. Campbell; 
Holden v. Burnham; Strum v. Atlantic Mutual Ins. 
Co.; Boynton v. Andrews; Hill v. Syracuse, Bingham- 
ton and New York R. R. Co.; McGarry v. Loomis; 
James v. Hamilton; Rider v. Stryker; Roehner v. 
Knickerbocker Life Ins. Co.; Freeson v. Bissell; The 
Union National Bank v. Kupper.— Judgment af- 
firmed — The People v. Powell; The People v. Lins- 
day.—— Judgment reversed and new trial granted, 
costs to abide event —Carman v. Beach; O’Brien v. 
Commercial Fire Ins. Co.; Washburn v. Burnham.—— 
Order affirmed, with costs — Gibbs v. Queen Insurance 
Co.— Order granting new trial affirmed, and judg- 
ment absolute for defendant on stipulation, with costs 


— Strong v. Lyon. 
ae en 


NOTES. 


\ E have received the charge of Judge Wallace and 

findings of the jury in the case of Samuel M. 
Archer against the Ocean National Bank, “ printed 
for the information of the creditors and stockholders 


of the Ocean Bank.” The action was to recover 
special deposits alleged by defendant to have been 
stolen from its vaults. — Mr. Irving Browne, of coun- 
sel for the defendants in the case of Meneely v. Me- 
neely (see ante, p. 220), has had his argument printed 
in «a handsome pamphlet of sixty pages. The argu- 
ment isa very thorough and able examination of the 
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question — how far may one be restrained from the use 
of his own name in business.— Robert Clarke & Co. 
have issued Part 4, of vol. 25, of the Ohio St. Reports, 
pp. 337-464. It contains some interesting cases, which 
we will notice next week.—— The Vanderbilt Univer- 
sity, of Nashville, has a Law Department, the Course 
in which commenced on the first Monday in October, 
and will occupy two years.— By the annual report 
of Mr. Julius Rosenthall, the librarian of the Chicago 
Law Institute, it appears that 1,250 volumes have been 
added to the library during the year, of which 417 
volumes were reports, and 198 volumes were text- 
books. The total number of volumes now in the 
library is about 7,300. The membership of the Insti- 
tute is 550. 

The St. Louis Bar Association has just closed its 
first year, and the report of its executive committee 
shows it to be in a flourishing condition financially, 
while the work it has done during the year, especially 
in relation to the amendments of the State constitu- 
tion, so far as respects the judiciary, displays a healthy 
and vigorous tone, which promises a useful career for 
the Association. It has also undertaken to rid the St. 
Louis bar of three members, who have disgraced it by 
professional misconduct. The following officers have 
been elected for the coming year: Samuel M. Breck- 
euridge, president; EK. W. Pattison, first vice-presi- 
dent ; John M. Woodson, second vice-president ; George 
A. Madill, third-vice president; James E. Withrow, 
secretary; Amos M. Thayer, treasurer; A. M. Gard- 
ner, member of the executive committee; Garland 
Pollard, John G. Chandler and E. B. Sheryer, mem- 
bers of the committee on admissions; George H. 
Shields, committee on admissions, to fill vacancy. 


The returns from the Second Judicial District illus- 
trate the extent of the dissatisfaction with Judge Tap- 
pen. In Newburgh, for instance, out of 2,595 votes 
Judge Tappen received but 28, and the Brooklyn Argus 
says that “in most of the towns he failed to get a 
solitary vote.”” The Argus adds: *‘ The result is in- 
dicative of the influence exerted by an intelligent bar 
upon public opinion. If we except Brooklyn, at least 
eight-tenths of the lawyers in the Second Judicial 
District were opposed to the re-nomination of Judge 
Tappen. During his eight years’ incumbency of the 
bench, he has failed to meet their expectations. It 
was perfectly natural, therefore, that when the time 
for making a new judge came around, they should 
take a deep and absorbing interest in the question. 
The convention was composed almost exclusively of 
lawyers. Those from the interior counties were free 
to express their hostility to Judge Tappen. Those 
from the city of Brooklyn were ‘ gagged,’ and simply 
played the puppet to the boss’s wire-pulling. The re- 
sult, as is well known, was a bolt ”’ 


A correspondent writes as follows: ‘‘ Having often 
heard agents recommend persous to be insured, on the 
ground that such insurance would prove the best sav- 
ings bank, it occurred to me to usk your attention to a 
case very recently coming to my notice. September 1, 
1868, a worthy man, then receiving a moderate salary, 
took out a policy upon his life for $2,000 — premium 
$32.38 quarterly. Up to September 1, 1875, he has 
paid his accruing premiums punctually — his cash pay- 
ments amounting to $939.02. The insured has been 





left out of employment, and for further payments en- 
tirely helpless. He cannot make them. On writing 
to the company for terms upon which he could sur- 
render, he was told ‘that the present cash surrender 
value of same is $164.’" Of course no law can change 
acontract. But is it not very devoutly to be wished 
that some law should be passed that would leave such 
acase no chance to recur. The company referred to 
is a mutual company —at least in corporate name. 
More fortunate holders of policies may gain a benefit 
at cost of the unfortunate. Insurance is, no doubt, 
a gaming contract. So are all contracts on specula- 
tion gaming. There is, however, a line of demarca- 
tion between those contracts which are simply gam- 
bling, and those, as insurance against loss by fire, 
which, though wagers to be won or lost by the event 
or not of loss by fire, which gives a guaranty to the 
insured that their earnings and savings cannot be en- 
tirely destroyed by conflagration. To restrict the 
game to its useful scope, without unnecessarily taking 
from him who has paid premiums, and otherwise has 
nothing, all that he has paid, or so nearly all as to 
render the return so very small as to lose all propor- 
tion, would seem to be right —if right, wise.”’ 


It cannot be very long, in the course of nature, be- 
fore some other vacancies will occur in the new Su- 
preme Court of England. The Lord Chief Baron of 
the Court of Exchequer, Sir Fitzroy Kelly, is within a 
few months of eighty years of age, and aspiring barris- 
ters declare that he might well give way to a younger 
and more energetic man. The atmosphere of the 
Court of Exchequer seems, however, to be conducive 
to longevity, for the last Chief Baron, Sir Frederick 
Pollock, was eighty-three when he resigned, and would 
not have retired then had not the late Lord Derby 
pressed him to do so, the idea being to place Kelly on 
the shelf so as to make Sir Hugh Cairns attorney-gen- 
eral. Then there is Vice-Chancellor Bacon, who is of 
the mature age of seventy-eight, and besides his duties 
in the Court of Equity discharges those appertaining 
to the post of Chief Judge in Bankruptcy. When the 
late Lord Westbury was at the bar he was one day 
leading counsel in a case wherein Mr. Bacon led for 
the opposite side. The latter was elaborately arguing 
in favor of his client, Bethell at the same time dis- 
concerting him by keeping up a running fire of rhyme 
upon his name: 


“Mr. Bacon! you’re mistaken! 
You're mistaken! Mr. Bacon! 
Is Mr. Bacon quite mistaken ? 
Quite mistaken is Mr. Bacon!” 


The learned counsel who was the subject of this pleas- 
antry was not best pleased at it, but Bethell, of whom 
everybody was afraid, had a license for doing any 
thing in the Court of Chancery. The vice-chancellor 
of to-day is an amiable old gentleman who does his 
best over his work, but when a man is within a couple 
of years of four score we cannot expect from him the 
incisiveness of one of five-and-forty. Lord Cairns once 
laid it down that seventy-five was quite old enough for 
a man to discharge judicial functions, and most people 
will be inclined to agree with him. Members of the 
house of commons are exempt from serving on com- 
mittees after the age of sixty, the supposition being 
that deafness is then liable to come on. That which 
is a disqualification in a committee-man ought not to 
be considered in any other light in a judge. 
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CURRENT TOPICS. 


HE effect of the decision of the Supreme Court of 
the United States in the National Bank Usury 
case, which we published last week, is popularly 
supposed to be that when a national bank stipulates 
for more than lawful interest, it is at the hazard only 
of losing all the interest stipulated for, both that 
lawful and that unlawful; and that where such bank 
takes unlawful interest, it is at the risk only of an 
action, within two years, to recover it back from it. 
This is perhaps the only immediate pecuniary loss 
to a national bank by contracting for, or taking pay- 
ment of, more than lawful interest. But the law 
does not end here. It has other sanctions. Each 
director, when appointed or elected, must take an 
oath that he will not knowingly violate, nor willingly 
permit to be violated, any of the provisions of the 
law. Rev. Stat. U. 8., p. 1001, § 5147. It would be 
a breach of this oath, for a director to assist in, or 
consent to, the taking or contracting for, by the 
bank, of more than the lawful rate of interest. This 
may be a mere brutum fulmen. It does not appear 
that the banking laws of the United States, as revised 
and incorporated into the United States Revised 
Statutes, impose upon a director who does not keep 
this oath any direct personal punishment. Nor do 
we find in the United States Revised Statutes any 
definition of the crime of perjury which touches the 
case. 


Perjury is defined to be the breach of an oath 
to testify truly, or of an oath that a deposition or 
testimony in writing is true. U. S. Rev. Stat., 
p. 1050, § 5392. There is also perjury at a court- 
martial (p. 190, § 1023); in procuring pay, etc., in 
the military or naval service (p. 235, art. 60); in 
custom-house oaths (p. 569, § 2924), and in oath 
of internal revenue officers (p. 608, § 3158); but no- 
where do we discover any penalty prescribed for the 
violation of an official oath. It is true (or it should 
be true) that the character of the directors of the na- 
tional banks is such that it does not need the fear of 
the pains and penalties of perjury, nor the additional 
restraint of an oath, toinduce them to an observance 
of the law. There is, however, another sanction. 
If the directors shall knowingly violate, or know- 
ingly permit any of the officers of the bank to vio- 


Vor. 12.— No. 21. 





late any of the provisions of the law, the rights, 
privileges and franchises of the bank shall be thereby 
forfeited. U.S. Rev. Stat., p. 1010, § 5239. It can 
seldom happen that, as a practice, the officers of a 
bank can take usury, and the directors not know 
and assent to it. So that, we are not to have, on 
the part of the national banks, that indulgence in 
the loan of money at unlawful rates of interest which 
it is commonly supposed will result from the decis- 
ions of the United States court. The common opinion 
seems to be, that the penalty of the loss of all inter- 
est, in a case now and then, is not enough to restrain 
the desire for large gains. The common opinion 
may be right in that respect. Doubtless, were there 
nothing else to act as a hindrance to the desire, the 
risk of occasional loss would be often taken. But 
it is unlawful, and it is, otherwise than in the chance 
of pecuniary loss, hazardous. 


It is a matter for curious speculation why the 
General Term justices of the First Department have 
not seen fit to call Mr. Ira Shafer to account for his 
late obvious and extraordinary contempt of court. 
When the counsel in the Tweed case respectfully 
and privately asked of Judge Davis that the cause 
might be tried before some other justice, he promptly 
construed the petition into a contempt, and, claiming 
to act with the sanction of his‘ associates, summarily 
punished the petitioners. When Mr. Shafer, in open 
court and during the progress of a cause, calls 
Judge Davis a ‘‘perfectly infamous judge,” and 
Judge Daniels ‘‘a mere spaniel,” no notice is taken. 
No one can fail to deplore such occurrences, or to 
sternly reprehend them, who has any hope for the 
orderly administration of justice or the dignity of 
our courts. And, although Mr. Shafer subsequently 
made, voluntarily, a handsome apology, such apolo- 
gies are inadequate to atone for the offense. His posi- 
tion as an officer of the court, censuring his official su- 
periors, made his conduct most injurious in its publice 
effects, and therefore unpardonable. The distance, 
in professional relation, between the ordinary coun- 
sel and any member of the Supreme Court, is less 
than that between the individual members of the 
Supreme Court and the Court of Appeals. It is 
fresh in our recollection how a member of the 
Supreme Court has publicly undertaken to arraign 
the Court of Appeals for its determination of a case 
properly before it. We denounced that act at the 
time, and we cannot help believing that that evil 
example has borne its legitimate fruit in the conduct 
of Mr. Shafer. The poisoned chalice is commended 
to its author’s lips. According to the degree of his 
own indignation, he is able to measure the injury 
his act inflicted. But this alone cannot be a test. 
Judge Davis may not regard the language of Mr. 
Shafer as more than the idle wind. It is to be 
hoped that he was stung by it, not for himself per- 














322 


THE ALBANY LAW JOURNAL. 




















sonally, but for public decorum, and that, when 
punishment is inflicted upon Mr. Shafer, he will feel 
a certain portion of the punishment. 


Nothing could be more considerate or handsomer 
than the expressions of the Tribune regarding the 
Court of Appeals since Tuesday. It considers the 
decisions in the Tweed cases “ highly gratifying and 
important, not so much for its bearing upon the 
Tweed case as for its bearing upon the Court.” With 
“all respect for that distinguished tribunal” it feels 
bound to acknowledge that the Court’s action in 
the Ring cases ‘‘has drawn upon it a great deal of 
uncharitable suspicion,” but the Tribune is ‘far 
from assuming that such suspicions are well 
founded.” No, indeed, it wouldn’t assume that. 
On the contrary, the Tribune is kind enough to say 
that ‘‘courts must interpret the law as they find it, 
and when they rule in favor of criminals they are 
often impelled by a necessity far more irksome to 
the judges themselves than to the public;” and it 
adds that while it couldn’t possibly ‘‘ shut its eyes” 
to the ‘‘ fact of the existence of an uneasy popular 
feeling toward the Court,” it ‘rejoices that the 
Court has now seen its duty clear to pronounce a 
decision which will go far to dispel fears and silence 
injurious rumors.” The Tribune winds up by saying 
that ‘‘the destruction of public confidence in our 
tribunal of last resort would be a disaster of the 
most alarming character.” One unused to the ways 
of modern American journalism would find some 
difficulty in believing that all this had appeared in 
the same columns that have been persistently en- 
gaged, during the last four months, in attempting to 
undermine public confidence in the Court of Appeals, 
and that hardly more than a week ago alleged that 
the members of the Court had obtained their posi- 
tions by fraud and corruption, or in the interests 
of fraud and corruption. All this must have been 
meant in a Pickwickian sense. 


The change proposed by the Chicago Bar Associa- 
tion in the law relating to appeals and writs of error 
from the decisions of the United States Circuit 
Court, which we last week gave in full, calls atten- 
tion anew to the unsatisfactory system upon which 
the Federal courts of this country are constructed. 
Instead of being so constructed that each factor 
should be in harmony with and officially related to 
every other factor, the system is so planned that 
each part is isolated from and acts independently of 
the other. There are, for instance, some fifty Dis- 
trict judges, each holding his court and deciding 
causes, but having in no wise any official communi- 
cation or connection with the others. All are under- 
paid, and while some have scarcely enough to do to 
occupy them for a quarter of a year, others are 











dreadfully overworked. If two of these tribunals 
decide the same question in different ways, as they 
are apt to do, and as they often do, it may and often 
does follow that there are two appeals. But such 
is the absurdity of the system, that the appellate 
court usually consists, or may consist of one judge, 
and that judge may be the very one who made the 
order, decree or judgment below. At the best, the 
Circuit Court is only two men, reviewing the work 
of one man; it may be only one man reviéwing the 
work of another, or even of himself. The result of all 
this is a general dissatisfaction in all important 
cases with the decisions of the District and Circuit 
Courts, and a desire to take an appeal to the 
Supreme Court. To remedy the evil that resulted 
to the Supreme Court, Congress has been compelled 
to relieve the judges from circuit duty, and to in- 
crease the sum limiting the right to appeal. The 
short, simple and effective remedy for the difficulty 
that remains is this: to constitute the Circuit judge 
and District judges of each circuit an intermediate 
appellate court, with the Circuit judge as Presi- 
dent; to require this court to hold at least one 
session a year in each State of the circuit; 
to inhibit a judge from sitting in review of 
his own decision, and, that all this may not be 
onerous to the judges, to make a liberal allowance 
for their actual expenses. Such a plan would give 
us, for instance in this circuit, such an intermediate 
appellate court as this: Johnson, J., president; 
Blatchford, Wallace, Benedict, Smalley and Ship- 
man, JJ., associates. There would be comparatively 
few appeals from the judgments of such a tribunal. 


The most surprising result of the late election was 
that of the contest between A. B. Tappen and Jack- 
son O. Dykman for Justice of the Supreme Court for 
the Second Judicial District. The district is largely 
Democratic, and Judge Tappen was the regular 
Democratic nominee, and so sure was he of a re- 
election that he celebrated his victory in the Con- 
vention as though it were the final triumph at the 
polls. But his hour had come, and he was so hope- 
lessly and overwhelmingly defeated that no political 
trump will ever sound for him a resurrection. 
The official returns put the majority of Mr. Dyk- 
man at 17,343. That it was not the ‘‘shriek of 
locality ” that defeated Judge Tappen — as some of 
his friends have pretended it was—is evident from 
the fact that even in Kings county he received nearly 
two thousand less votes than his opponent. He was 
defeated by the very wide-spread conviction among 
the decent men of all parties that he was totally 
unfitted, morally or intellectually, to fill the high 
office to which he had been before unwittingly 
elected. So long as such results are possible, there 
will be little occasion to complain of our method of 
making judges. 
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NOTES OF CASES. 


N interesting point in relation to conflict of laws 
was decided in Kilgore v. Dempsey, 25 Ohio St. 
413, to this effect: Where the borrower resided in 
Ohio, the laws of which State, at the time, allowed 
parties to contract for any rate of interest not ex- 
ceeding ten per cent, and the lender residing in 
Pennsylvania, where six per cent was the legal rate 
of interest; on a loan of money made in Ohio, the 
parties had a right to stipulate in the note for inter- 
est at ten per cent per annum, payable semi-annually, 
and make the note payable in Pennsylvania, without 
thereby rendering the contract usurious. In such 
case, if the borrower, at his option, purchases ex- 
change at a premium, and remits the amount of 
interest to the place of payment in this form, the 
premium thus paid for the exchange will not render 
the contract usurious. The authorities on this 
question are conflicting, although few of the cases 
decide the exact point presented here. To sustain 
the contention that the note was governed by the law 
of the place where made payable, the counsel cited 
Parsons on Notes and Bills, 324; Schofield v. Day, 20 
Johns. 102; Healy v. Gorman, 3 Green, 328; Vinson 
v. Platt, 21 Ga. 135. Other cases decide, that if 
a note is made in one State and payable in another, 
and the interest laws of such States are in conflict, 
the laws of either State may be applied; in other 
words, that such a note may have two different 
places, the 'aws of which may enter into its con- 
struction. The cases, the court thought, established 
the rule that ought to be followed. Among these 
cases are the following: Depaw v. Humphreys, i0 
Martin (La.), 1; Peck v. Mayo, 14 Vt. 33, and Chap- 
man v. Robertson, 6 Paige, 627. 


Since the decision in the case of The General Smith, 
4 Wheat. 438, it has been pretty generally held that 
the furnishing to a vessel on her credit, at her home 
port, of needful supplies and repairs, does not create 
a maritime lien, and this doctrine was fully settled 
in the case of The Lotawana by the same court last 
winter. It is not always easy, however, to deter- 
mine what is the “home port.” In Dowell v. Goode, 
25 Ohio St. 390, it was held, that for the purpose of 
ascertaining whether a lien exists for supplies fur- 
nished to a vessel, the ‘‘home port” is to be deter- 
mined by the residence of the owner, and not by 
the place of the vessel’s enrollment. And where 
a vessel was furnished with supplies at the port of 
Cincinnati, the place of her enrollment, no owner 
residing in Ohio, the right to assert a maritime lien 
against the vessel, for such supplies, was held not to 
be affected by the fact that one of the owners of the 
vessel resided in the adjoining city of Covington, in 
the State of Kentucky. The following authorities 
were cited by the counsel to the proposition that 
the place of the owner’s residence determines the 





character of the vessel: 2 Pars. Ship. and Adm. 325; 
Dudley v. Steamboat Superior, 1 Newb. Adm. 176; 
Hill v. Golden Gate, id. 308; Weaver v. The Steam- 
boat Owens, 1 Wall., Jr., C. C. 365. 


In Hall v. North Eastern Railway Co., 23 W. R., 
L. R., 10 Q. B. 437, the facts were that plaintiff took 
a cattle ticket from the North British Company for 
a journey from A., on the North British line, to N., 
on the defendants’ line, paying no fare. The ticket 
contained a condition that persons traveling in 
charge of cattle, without payment, should travel at 
their own risk. After plaintiff had got on to de- 
fendants’ line, he was injured by a collision caused 
by another train of the defendants running into the 
train in which he was. The Queen’s Bench held, 
that the condition in the cattle ticket protected the 
defendants, and a rule to enter the verdict for the 
defendants made absolute. This was on the ground 
that the contract of carriage was entire, and that 
the condition therefore applied to the whole of the 
journey. The question was entirely novel, and 
while Blackburn and Lush, JJ., expressed their 
opinion with considerable confidence, Quain, J,, 
manifested much hesitation. 


The Exchequer Chamber, in Goodwin v. Robarts, 
33 L. T. R. 272, decided an interesting question in 
the Law Merchant, and, at the same time, gave a 
very emphatic indorsement to two American authors. 
The facts were, that the agents of certain foreign 
governments, being employed to raise loans in 
England, issued scrip, for which, as appeared upon 
the face thereof, the bearers were, upon payment 
of the whole of the installments, to receive bonds. 
By the usage of trade, this scrip had been treated 
for a considerable length of time as negotiable, and 
as transferable by mere delivery. The court held, 
that a banker innocently taking such scrip from a 
person who unlawfully pledged it as security for a 
loan of money had a good title to it, and that such 
scrip was negotiable and transferable by mere deliv- 
ery. It also held, that the law as to agents of gov- 
ernments is correctly laid down in Story on Agency, 
Liabilities of Public Agents, section 302, and in 
Kent’s Commentaries, 7th edition, page 810, to the 
following effect: ‘‘There is a distinction between 
public and private agents on the point of personal 
responsibility. If an agent, on behalf of a govern- 
ment, makes a contract, and describes himself as 
such, he is not personally bound, even though the 
terms of the contract be such as might, in a case of 
a private nature, involve him in a personal obliga- 
tion.” Semble, that as trade usage adopted by the 
courts was the origin of the law merchant, so as new 
trade usages spring up and become universal, such 
new usages ought to be adopted by the courts, and 
so made part of the law merchant, unless indeed they 
are contrary to positive law or wrong in principle. 
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SKETCHES OF EMINENT ENGLISH JUDGES. 
MANSFIELD. 


epee seems to be something in the atmosphere 

of the English bench conducive to longevity. 
Perhaps the natural love of place has something to 
do with it, for of office-holders it has been said that 
few die and none resign. The subject of this sketch, 
however, falsified this adage in both particulars. 
From Coke to Cockburn we see the English bench 
occupied by men of venerable years and for long 
periods. Lord Mansfield’s life covered nearly the 
whole of the eighteenth century. Born in 1705 and 
dying in 1793, he opened his eyes to earthly things 
under Queen Anne, and closed them under the third 
George. The war of the Spanish succession was 
raging in his infancy, the campaigns of the great 
Frederick were waged in his prime, the American 
colonies were lost to his country in the evening of 
his days, and the horrors of the French revolution 
disturbed his dying hours. Before he arrived at 
middle life he witnessed two unsuccessful attempts, 
a generation apart, to re-instate the house of Stuart 
on the throne, and was the attorney-general who 
prosecuted the leaders in the latter rebellion. His 
first important client was the termagant Duchess of 
Marlborough, and he presided at the trial of Lord 
George Gordon. His honors were celebrated by the 


poet Pope, and half a century later by the poet 


Cowper. Chief justice of the King’s Bench a gener- 
ation, he was the noblest legal figure of his own 
times, and has become the brightest legal luminary 
of posterity, the greatest of the giants who have 
formed and illustrated the jurisprudence of Great 
Britain. 

Mansfield’s youth was marked by little of the 
struggle of most young lawyers of his day. When 
employment was tardy in coming, he amused him- 
self in historical essays, and even wrote verses. 
High-born and liberally educated, he was a favorite 
of fortune, and honors soon sought him as iron- 
filings the magnet. Like many a lesser man, he had 
an early disappointment in love, but like very few, 
great or small, he had the most distinguished poet 
of his century to comfort him in his grief. Pope 
indulged in poetic vaticinations of his young friend’s 
celebrity, and thus invoked Venus in his behalf: 

“ To number five direct your doves, 
Aud spread round Murray all your blooming loves; 
Noble and young, who strikes the heart 
With every sprightly, every decent part; 
Equal the injured to defend, 
To charm the mistress, or to fix the friend ; 
He, with a hundred arts refined, 
Shall stretch thy conquests over half the kind. 


To him each rival shall submit, 
Make but his riches equal to his wit.” 


As befitted such an appeal, his first great effort was 
elicited in an action of crim. con., in behalf of a sis- 
ter of Dr. Arne, the composer, a great beauty and 
favorite actress. His success in tl.is case brought 





him many clients, among the earliest of whom was 
the great Duchess of Marlborough, who sent him a 
general retainer with a thousand guineas, Even at 
this day Mansfield’s independence was manifested by 
his returning her nine hundred and ninety-five, with 
the message that ‘‘ the professional fee, with a gen- 
eral retainer, could neither be less nor more than 
five guineas.” At this period he was a gay young 
man of society. Dr. Johnson says ‘‘ he drank cham- 
paign with the wits.” But we do not learn that he 
was ever dissolute; his tastes were always pure. A 
delightful picture is given us of his midnight con- 
versations with Pope, Warburton and Bolingbroke, 
while the gorgeous torch-lighted equipage of the 
great Duchess blocked the way in front of his cham- 
bers, and the impatient lady made her rank evident 
to the young lawyer’s clerk by her ‘‘ swearing so 
dreadfully.” The great poet even wrote verses in 
his young friend’s chambers, and his epigram on Dr, 
Friend’s book of Latin Epitaphs is one of these pro- 
ductions. Lord Campbell says truly: ‘‘ The dis- 
tinction conferred on a young lawyer by such an 
intimacy is more to be envied than chief-justiceships 
and earldoms.” Solicitor-general at the age of 37, 
attorney-general at 40, chief-justice at 49, created 
earl at 77,— such were his public honors. Married 
at the age of 35, the union, although childless, was 
of unbroken harmony until severed by the death of 
his wife, after the lapse of almost half a century. 
Mansfield’s character was not only very great, but 
very amiable and pure, undisfigured by the narrow- 
ness of Coke, the superstition of Hale, the rough- 
ness of Thurlow, the avarice of Kenyon, the vanity 
of Erskine, the unscrupulousness of Wedderburn; 
not distinguished by a few admirable prominences, 
but uniformly elevated. His virtues were equal to 
his genius. His temperance, his moderation, his 
industry, his dignity, his patience, his courtesy, his 
candor, his tolerance, and his honesty, united to his 
learning, culture, wit, eloquence, and broad forecast, 
form a portrait before which we bow not only with 
unalloyed respect and admiration, but with a deep 
affection —‘‘the awful form and figure of justice,” 
as Erskine described him. The esteem and love of 
the bar were fitly and sincerely testified in the ad- 
dresses by Yorke, the great Lord Hardwicke’s bril- 
liant son, on his elevation to the chief-justiceship, 
and by Erskine, on his resignation of that office. 
Lord Mansfield’s chief intellectual merit as a judge 
is that, in a great measure, he-created the law which 
he pronounced. He made the commercial law of 
England. To him we owe the settled form and 
principles of the law of negotiable paper and of in- 
surance. He was accused by some of his contempo- 
raries of confounding equitable with legal principles 
in his administration, and certainly he did brush 
away the artificial and trivial notions of old time 
with an unsparing hand. But he cast the legal 
future of England in a grand horoscope. He judged 
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rightly of the necessities of a more modern state of 
society, and of the rapidly growing grandeur of his 
country’s commerce. He built for the future as well 
as the then present, and we in our day have not out- 
grown or distanced his wise provisions. Only two 
of his decisions were reversed during his tenure of 
judicial office, and his authority is higher to-day 
than it was then. So truly was he the creator of the 
law of bills that it is almost laughable to read of his 
laying down for the first time principles which are 
now as certain and familiar ‘‘as those which guide 
the planets in their orbits.” He also adorned the 
law of evidence to an unprecedented extent; as one 
has said of him, ‘‘he found it of brick, he left it of 
marble.” He pronounced against the legality of 
employing ‘‘puffers” at an action. He exploded 
the dogma of escheat in case of wrecks, where no 
living thing comes ashore, holding that so long as 
the owner can identify his property, he may reclaim 
it. Although in his day wagers were generally le- 
gal, yet he denounced a wager on the sex of the 
notorious Chevalier D’Eon, on the ground that it was 
immoral. He vindicated female chastity against 
titled debauchery in the case of Sir Francis Blake 
Delaval. He declared himself in favor of literary 
copyright in the leading case of Millar v. Taylor. 
But his salient characteristics of wisdom, humanity, 
and classic culture were never more splendidly illus- 
trated than in his judgment in the case of the slave, 
Somersett, brought by his master from Jamaica into 
England. His lordship concluded his judgment 
thus: ‘The air of England has long been too pure 
for a slave, and every man is free who breathes it. 
Every man who comes into England is entitled to 
the protection of English law, whatever oppression 
he may heretofore have suffered, and whatever may 
be the color of his skin: 
‘Quamvis ille niger, quamvis tu candidus esses.’ 

Let the negro be discharged.” Mansfield’s judg- 
ments cover almost every branch of law, and are the 


perfection of justice and reason. 

In the other side of the scale there are some 
The same judge who set Som- 
ersett free adjudged the pressing of seamen to be 


weights to be put. 


legal. Asa criminal judge, although merciful and 
never prone to convict without clear evidence, yet 
he was severe in advocating the extreme penalty for 
forgery. On this point he was not in advance of 
his age. For the consideration of the hackneyed 
problem whether he expressed contradictory opinions 
in the case of Perrin v. Blake, we have no space to 
say more than that it is quite possible that he did, 
and not at all strange that he or any one else should 
have done so. But it is in respect to the famous 
question of the rights of the jury in libel cases that 
the greatest animadversion, contemporary and sub- 
sequent, has arisen against him. Junius lighted and 
fanned this flame, and it is mainly through him that 
posterity has derived its views on the subject. Now 





it must be conceded that Lord Mansfield was wrong 
on this point, according to the law and the public 
opinion of the present day. ‘‘The greater the truth 
the greater the libel” is no longer the prevailing doc- 
trine, and Fox’s bill made juries judges of the law 
as well as the fact in such cases. But such was not 
the unanimous nor the general opinion of lawyers in 
Mansfield’s day, and Mansfield’s somewhat extrava- 
gant loyalty obscured his legal sense. It must be 
remembered that he did not believe in juries, nor in 
the jury system, and that he strongly opposed its 
adoption in Scotland. The venomous charges of 
corruption and insincerity made against him by 
Junius have long since lost their credit. Indeed, 
they derived their original authority mainly from 
the anonymous character of that writer, and his 
powerful though vicious rhetoric. De Quincey’s 
theory about Junius is probably correct —that the 
terror which his attacks carried into the cabinet 
was owing not so much to what he said as to his 
evident ability to say a great deal more; in short, 
that he was an unknown traitor, possessing a dan- 
gerous knowledge of state secrets. Assuming that 
Junius was Sir Philip Francis, as doubtless he was, 
he was one of the most contemptible characters in 
history ; for he was an anonymous slanderer, silenced 
at length by a fat office. He was like some pestilent 
insect sent to annoy a great victim, and doubtless to 
effect some good although hidden purpose, but finally 
brushed off and eventually to be forgotten, while his 
victim lives on. Indeed, Junius would long since 
have passed from the recollection of mankind had 
it not been for the mystery of his personality. Far 
more trustworthy evidence of the purity of Mans- 
field’s motives was the touching tribute which Ers- 
kine, greatest and most fearless of advocates, paid 
him in the Dean of St. Asaph’s case, where he said: 
‘*T am one of those who could almost lull myself by 
these reflections from the apprehension of immediate 
mischief, even from the law of libel laid down by 
your Lordship, if you were always to continue to 
administer it yourself,” ete. 

Mansfield’s fame and merits as a statesman are 
only a little less than as a jurist. His example has 
always been the first cited to refute the idea that 
lawyers do not succeed as legislators. He was for 
years the leader of the government in the House of 
Commons in opposition to Chatham, and by all con- 
temporary evidence he was a foeman not unworthy 
of that great man. Walpole tells us that these two 
were the greatest orators in parliament. It must be 
confessed that here, too, Mansfield was not in ad- 
vance, nor even abreast, of his age, for he was an 
earnest and consistent opponent of the cause of 
American liberty, and a strenuous advocate of the 
fallacy of virtual representation. In this controversy, 
however, he ever displayed a candid and magnani- 
mous spirit. But it is absolutely pleasant to find 
something to extenuate in such a character as his, 
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and on this point American lawyers can well be mag- 
nanimous. He distinguished himself by his noble 
pleas in favor of religious toleration, and thereby 
earned as large a debt from posterity as Chatham has 
earned from America. Not always displaying the 
greatest moral courage in parliament, it must still 
be recollected that he always stood on the defensive, 
and practically alone. There were hours when the 
English troops grew faint-hearted at Waterloo. So 
we are not surprised to find Mansfield once or twice 
quailing before the terrible attacks of Chatham and 
Camden, Lord Campbell justly observes: ‘‘ If to the 
great qualities which he actually possessed he had 
added the boldness of Chatham and the friendly 
enthusiasm of Camden, he would have been too per- 
fect for human nature.” But in the end his calm- 
ness and dignity secured him the respect if not the 
assent even of his enemies. When it came to ex- 
tremity his moral courage was magnificent, for dur- 
ing the Gordon riots, and the threatened attack 
upon the House of Lords, he preserved his equanimity 
even when deserted by all his brother peers, and, at 
the age of seventy-six, drank his cup of tea alone 
and drove calmly to his house, which, with his val- 
uable library, was next day destroyed by the mob. 
In his celebrated judgment reversing the outlawry 
of Wilkes, he exhibited his moral courage by his 
address to the public, referring to the anonymous 
letters and public threats which he had received. 
Let us write these words in letters of gold: “I will 
do my duty unawed. What amIto fear?” ‘*The 
lies of calumny carry no terror to me. I trust that 
my temper of mind, and the color and conduct of 
my life, have given me a suit of armor against these 
arrows.” ‘‘I honour the king and respect the peo- 
ple; but many things acquired by the favor of either 
are, in my account, objects not worth ambition. I 
wish popularity, but it is that popularity which 
follows, not that which is run after; it is that pop- 
ularity which, sooner or later, never fails to do jus- 
tice to the pursuit of noble ends by noble means. I 
will not do that which my conscience tells me is 
wrong upon this occasion to gain the huzzas of 
thousands, or the daily praise of all the papers 
which come from the press; I will not avoid doing 
what I think is right, though it should draw on me 
the whole artillery of libels, all that falsehood and 
malice can invent, or the credulity of a deluded pop- 
ulace can swallow. I can say, with a great magis- 
trate, upon an occasion and under circumstances not 
unlike, ‘Ego hoc animo semper fui, ut invidiam 
virtute partam, gloriam, non invidiam putarem.’” 
It required true moral courage to speak these words ; 
they were ‘‘heard in reverential silence,” and will 
be remembered and believed when Junius is for- 


tten. 
Of Mansfield’s oratory and style there has ever 


been but one opinion. In the judicial and senatorial 
manner of speaking he is conceded to have had no 





equal in modern times. His eloquence mingled per- 
suasion with manly reason, and carried conviction 
from which, in cooler moments, the auditor never 
recoiled. Cowper says of him: “He was at that 
time wonderfully handsome, and would expound the 
most mysterious intricacies of the law, or recapitulate 
both matter and evidence of a cause as long as from 
here to Eartham with an intelligent smile on his fea- 
tures that bespoke plainly the perfect ease with which 
he did it. The most abstruse studies, I believe, never 
cost him any labour.” 

Never rising to the sublime heights of Chatham and 
Erskine, he produced more lasting effects than either, 
and men came to believe of him, as he said of Hard- 
wicke, that when he spoke, the voice of wisdom her- 
self was heard. The most exquisite of the countless 
tributes to his eloquence is that of Cowper, on the 
destruction of his house and library by the rioters: 

“ When wit and genius meet their doom, 
In all-devouring flame, 


They tell us of the fate of Rome, 
And bid us fear the same. 


O’er Murray’s loss the Muses wept: 
They felt the rude alarm ; 

Yet blessed the guardian care that kept 
His sacred head from harm. 


There memory, like the bee that’s fed 
From Flora’s balmy store, 

The quintessence of all he read 
Had treasured up before. 


The lawless herd, with fury blind, 
Have done him cruel wrong: 

The flowers are gone; but still we find 
The honey on his tongue.” 

Of his wit, pleasantry and classic learning a vol- 
ume might be written. His wit, unlike the savage 
jests of Thurlow and the unsparing sarcasm of Ellen- 
borough, was generally of the kind that hit without 
wounding. While business was transacted before 
him with a dispatch and certainty never before nor 
since attained, his consideration and fairness ren- 
dered it delightful for the bar. 

Lord Campbell, in a desperate endeavor to find 
some fault with Mansfield’s character, and lest, as 
he confesses, he may be supposed ‘‘to have degen- 
erated into an indiscriminate panegyrist of his hero,” 
accuses him of a ‘‘ want of heart.” It must be con- 
ceded that his passions were cool. He certainly did 
not wear his heart on his sleeve. Much of this was 
perhaps owing to his childless life. He was dis- 
tinguished for justice and magnanimity rather than 
for effusive affection. In the man who refused the 
proffered indemnity of the government for the de- 
struction of his property by the mob, we may excuse 
the absence of affectionate demonstration. Yet his 
friendship for Pope, and his ready praise of others, 
and his favorite toast, “ old books and young friends,” 
do not indicate a selfish or reserved affection. Lord 
Campbell lays great stress on the fact that he never 
revisited his native land. Yet he may have revisited 
it in his dreams, and often looked forward to the 
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day when he might again stand upon the banks of 
Tay, and view ‘‘his name, carved half a century 
before, with his own hand, on the walls of the school- 
house at Perth.” Such arguments only demonstrate 
how hard-pushed an adverse critic must be in review- 
ing the character of Mansfield, which has elicited 
the unstinted praise of such an advocate as Erskine, 
such a moralist as Dr. Johnson, such divines as Hurd 
and Newton, such a jurist as Story. Let his native 
land feel proud of her wandering son, and write his 
name, the greatest of the chief-justices, with those of 
her other progeny, Eldon, the greatest of the chan- 
cellors, and Erskine, the greatest of advocates. 

The character of this greatest of jurists is one on 
which we love to dwell. It seems to us, so far as is 
possible to human nature, to have been perfect. 
There were some shades, but no stains, upon it. 
The lapse of time but serves to enhance its brilliancy. 
The iconoclasm of modern criticism has not shat- 
tered a single feature. It makes no claim upon our 
pity, it gives us little room for the exercise of our 
charity, it asks for no allowance on the score of its 
weakness. Lord Campbell justly says: ‘‘In his own 
life-time, and after he had only a few years worn 
his ermine, he acquired the designation by which he 
was afterward known, and by which he will be 
called when, five hundred years hence, his tomb is 
shown in Westminster Abbey —that of ‘the great 
Lord Mansfield.’” He shines in the galaxy of Brit- 
ish lawyers, no baleful star, no erratic comet, no 
transient meteor; but spherical, fair, and luminous, 
without eclipse or divergence, will shed his benefi- 
cent light upon the nations as long as human insti- 
tutions shall last. 

* And after a long barren interval, 
Came Mansfield, wiser, greater than they all. 
Oh, could my muse breathe an immortal lay, 
Her humble tribute would she gladly pay 
To him, the virtuous and enlightened sage, 
The glory of his country and his age. 
But ah! she feels, thus daring to aspire, 
Her talents sink beneath her proud desire, 
And in despair unstrings her trembling lyre; 


Conscious already that recording fame 
Has stamped with immortality his name.” 


—\ > —_—_- 
FOREIGN CONSULS AND THE STATE COURTS. 


OcHRE PoIntT, Newport, R. I., } 
November 16, 1875. § 


To the Editor of the Albany Law Journal: 


My Dear Srr—In the preparation of the article on 
consular jurisdiction in my ‘Commentaire,’”’ on 
which I am occupied, I was induced to examine the 
provisions, as modified in the Revised Statutes of the 
United States, respecting the immunity of foreign 
consuls from the jurisdiction of State courts, even in 
their private or commercial affairs. 

It will be recollected that the revision was only 
brought down to December 1, 1873 ; the act being ap- 
proved June 22, 1874. The last winter an act was 
passed ‘“‘to correct errors and to supply omissions in 
the Revised Statutes; *’ approved February 18, 1875. 





Iam not aware that any explanations were made as 
to the alterations affecting jurisdiction over consuls. 

I have examined the Congressional Record, but, 
though other amendments were discussed, nothing was 
said as to the one in question. 

The privilege of consuls to be sued exclusively in the 
United States courts is one which it is never pre- 
tended existed under the law of nations. It arises 
either from the constitution or from statute, and, if 
the provisions of the constitution are carried out, it is 
of course competent for Congress to repeal any thing 
in the Judiciary Act conferring the immunities. In 
order to appreciate the existing position of consuls as 
to suability, the following summary, taken from the 
Constitution, the Judiciary Act of 1789 and the Revised 
Statutes, with the amending act, will suffice. 

By the Constitution of the United States, it is pro- 
vided, article 3, section 2, that ‘‘the judicial power of 
the United States shall extend _* * * to all cases 
affecting ambassadors, other public ministers and con- 
suls. * * * In all cases affecting ambassadors, other 
public ministers and consuls, * * * the Supreme 
Court shall have original jurisdiction. In all the 
other cases before-mentioned, the Supreme Court shali 
have appellate jurisdiction, both as to law and fact, 
with such exceptions, and under such regulations as 
the Congress shall make.”’ 

By section 13 of the Judiciary Act of 1789, it is pro- 
vided ‘‘ that the Supreme Court shall have exclusively 
all such jurisdiction of suits or proceedings against am- 
bassadors, or other public ministers, or their domestics, 
or domestic servants, as a court of law can have or exer- 
cise consistently with the law of nations; and original, 
but not exclusive, jurisdiction of all suits brought by 
ambassadors or other public ministers, or in which a 
consul or vice-consul shall be a party.” 

Section 687 of the Revised Statutes, page 127, under 
the title XIII, chapter 11, on the Supreme Court Juris- 
diction, reproduces this disposition of the Judiciary 
Act, dropping the words “or exercise,’”’ which in the 
act are mere surplusage. 

The next section, section 688, which authorizes writs 
of mandamus ‘in cases where an ambassador, or 
other public minister, or a@ consul or vice-consul is a 
party,”’ in no wise gives a new jurisdiction. 

Section 9 of the Judiciary Act declares that ‘“‘the 
dictrict courts shall have jurisdiction exclusively of the 
courts of the several States of all suits against consuls or 
vice-consuls,”’ the exceptions not affecting the present 
inquiry. 

In the Revised Statutes,title XIII, chapter 3, defining 
the jurisdiction of the district courts, section 563, 
paragraph 17, which reproduces the preceding section 
of the Judiciary Act of 1789, the words “ exclusively 
of the courts of the several States’’ are omitted. The 
Revised Statutes, under the head of ‘‘ Provisions Com- 
mon to more than one Court or Judge, title XIII, chap. 
12, section 7111, provide that ‘‘ the jurisdiction vested 
in the courts of the United States, in the cases and 
proceedings hereinafter mentioned, shall be exclusive 
of the courts of the several States.” * * * The 8th 
paragraph is: ‘Of all suits or proceedings against 
ambassadors or other public ministers, or their domes- 
tics, or domestic servants, or against consuls or vice- 
consuls.”? But the amending act before referred to 
says: ‘Section 7llof the Revised Statutes is amended 
by striking out the eighth paragraph.” 

It will be thus seen that there is no longer any pro- 
vision in the statutes which excludes consuls from 
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being proceeded against in the State courts, and that 
the only privileges as to suing or being sued in the 
United States courts, which they retain, are: First, 
under the article 3, section 11, of the Constitution; 
second, under the sections 687 and 688 of the Revised 
Statutes, and third, under the section 563 of the Re- 
vised Statutes, all of which are given above at length. 

In the case of Davis v. Packard, 7 Pet. 276, it was 
decided that a consul omitting to plead his privilege, 
and afterward, on removing the judgment by writ of 
error from an inferior court to a higher court, claims 
it, such omission is not a waiver of the privilege, 
“inasmuch as it was not a personal privilege, but the 
privilege of the country or the government which 
the consul represents,” thus placing his privilege on 
the same ground as that of a public minister. 

In Mannhardt v. Soderstrom, before the Supreme 
Court of Pennsylvania, 1 Binn. 138, the defendant, who 
was the Swedish consul, pleaded to the merits of the 
case, and afterward moved to quash the proceedings, 
on the ground that the State court had no jurisdiction. 
The motion was granted, Chief Justice Tilghman re- 
marking that ‘‘the court will put a stop to the pro- 
ceedings in any stage, on its being shown that they 
have no jurisdiction.” 

In a subsequent case, before the Court of Appeals of 
New York, Valario v. Thompson, 3 Seld. 576, Ruggles, 
C. J., though coming to the same conclusion as the 
Supreme Court of the United States, the authority of 
whose decision is fully recognized, places the immunity 
on different grounds. He says the privilege is made 
to depend on the provisions of the Statute of 1789. 
“The Federal government has charge exclusively of 
the foreign relations of the country, of the regulations 
of commerce with foreign nations, and of all political 
intercourse between this country and others. The 
Federal power of the United States is, therefore, made 
to extend to “ all cases affecting ambassadors and other 
public ministers and consuls.” Art. 3,82. The Judi- 
ciary Act establishes district courts and defines their 
authority. §§ 2,3, 9. The latter section gives them 
jurisdiction “ exclusively of the courts of the several 
States of all suits against consuls and vice-consuls,”’ 
with an exception not affecting the present case. The 
United States has an interest in maintaining the ex- 
clusive jurisdiction for the purpose of preventing it 
from being involved in controversies with foreign 
powers without its consent and for acts not its own. 
But this is matter of internal regulation between the 
general government and the several States, over which 
foreigu governments have no control. The exemption 
of a consul from liability of being sued in a State 
court, if it can be called a privilege, is not a privilege of 
the consul orof his Sovereign, but of the United States 
government; and, therefore, it cannot be renounced 
by the consul.” 

According to this view of the case, it is perfectly com- 
petent for the United States to change its policy in 
that respect, in so far as it can do so consistently with 
the provisions of the Federal Constitution. 

The only questions, therefore, are: has the provision 
giving jurisdiction, exclusively of the State courts, to 
the district courts been repealed by recent legislation, 
and if so, is that repeal consistent with the Constitution? 

It is not impossible that this change in the law may 
have been designedly made. In no other countries do 
consuls who are engaged in commercial business, enjoy, 
in the transaction of their affairs, any privileges over 
others in similar employment. 











In the case of Valerio v. Thompson, to which we 
have already referred, it has been decided that the 
State courts have no jurisdiction in a suit against a 
consul, even when he is sued on a joint contract with 
another person; and that is the case, even as regards 
American citizens who exercise the functions of foreign 
consuls. Yours, respectfully, 

W. B. LAWRENCE. 


——___>___——- 


THE JUDGMENTS IN THE TWEED CASES. 


HE Court of Appeals announced its decisions in 

the Tweed cases on Tuesday — dismissing both ap- 
peals. The opinion of the court in the first appeal, 
relating to the arrest and the bail, was announced by 
Chief Judge Church, and is as follows: 

The questions presented on this appeal are: First, 
whether the defendant can be held to bail in a second 
action commenced for the same cause as a previous 
action discontinued. The defendant invokes the 
maxim, ‘* Nemo debit bis vexari pro una et eadem causa.”’ 
3 Moore, 607. Assuming that this is for the same cause 
of action as the previous action, itis always a question 
of fact depending upon circumstances whether the 
second action is vexatious. Wheu such is the fact, the 
general rule is that the defendant shall not be again 
arrested; otherwise, he may be. The exemption is 
not a matter of legal right, but is to be determined by 
the circumstances. 1 Chitty Rep. 161-273; K. B. 2 
Wilson, 381; 2 Stra. 12-16; K. B. 1 id. 439; 14 J. R. 
346; 8 Tan. 24. The first, action was discontinued 
upon the final decision of this court against the right 
to bring it in the name of the people of the State. A 
special act of the Legislature was subsequently obtained 
authorizing it, and this action was commenced in pur- 
suance of such act. The good faith of the former prose- 
cution is not questioned, and the circumstances repel 
the idea of vexation. It is not reviewable in this court. 
Second. The second point is that the first action was 
not discontinued when the arrest was made, and 
this is affirmed upon the ground that the costs of the 
former action had not been paid. The action was dis- 
continued by an order of the special term, and the plain- 
tiffs were ordered to pay the costs, which was offered to 
be done on behalf of the plaintiffs as soon as adjusted. 
We think the order of discontinuance was valid and 
effected from the time it was served, and the plaintiffs 
would not be in fault until the defendant procured the 
costs to be adjusted and demanded, which was never 
done. The question as to the remedy of the party would 
have been presented to the court below, and is a ques- 
tion of practice for that court to determine. Third. 
The next point urged is that the order to hold to bail 
should be vacated, because the plaintiffs also procured 
an attachment. It does not appear that any property 
was levied upon by virtue of theattachment. Besides, 
this court has held that an order of arrest and attach- 
ment may be had in the same action, and that it is 
discretionary with the court to determine when both 
remedies may be resorted to. 50 N. Y. 456. Being 
discretionary, it is not reviewable here. Fourth. It is 
also urged that the amount of bail is excessive. This 
is clearly a question of discretion with the court below, 
and so not appealable. There is vo rule of law that a 


party shall not be held to bail in the sum of $3,000,000, 
especially in a case where the amount sought to be 
recovered is double that sum. Fifth. The last question 
presented is that the act of 1875, authorizing this action, 
is unconstitutional, upon the ground that the Legisla- 
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ture cannot intervene and authorize the Attorney- 
General to prosecute for money Belonging to the city 
or county of New York. We agree with the counsel 
for the plaintiff that this is a question which should 
be litigated on the trial of the action, and not deter- 
mined upon a special motion, for obvious reasons urged 
by him. It is not improper, however, to say that in the 
former action, this court, while holding that the action 
could not then be prosecuted in the name of the people 
of the State, intimated that the Legislature had the 
power to authorize such prosecution by statute. The act 
of 1875 was passed for that purpose. I have examined 
the brief of the learned counsel and the opinion of 
Cooley, J., cited by him in 28 Mich. 228, containing 
an able discussion of the relations existing between the 
State Government of Michigan and municipalities 
within its jurisdiction, and the right of the former to 
control the local concerns of the latter; and they have 
failed to convince me that the Legislature of this State 
does not possess full power, except as restricted in the 
Constitution, to control by direct legislation the local 
affairs of a public nature of any of the civil divisions of 
the State. This general proposition was affirmed by 
this court in The People v. Flagg, 46 N. Y. 401. It is, 
however, unnecessary to elaborate the question or 
definitely adjudicate it, as it more properly belongs to 
the trial of the action. The appeal must be dismissed. 

The opinion in the other appeal was by Miller, J. So 
far as related to the bill of particulars, it was decided 
that “it was a matter purely discretionary, as was 
recently held by this court in the case of Tilton v. 
Beecher.” 

—_—_>_—_—_ 
COURT OF APPEALS ABSTRACT. 
CONVERSION. 


Seizure of goods on warrant against bankrupt’s prop- 
erty: liability of creditor for officer’s tortious act— 
Action against defendants for unlawfully taking 
possession of and converting plaintiff's property. The 
answer of defendants was that the property belonged 
toK.& Co., against whom a petition in bankruptcy had 
been filed, and that it was seized by the United States 
marshal, by virtue of a provisional warrant in bank- 
ruptcy, issued at the instance of defendants, creditors 
of K. & Co. The property was turned over by the mar- 
shal to the assignee in bankruptcy, who sold it. Held 
(reversing the judgment of the general term), (1) that 
the warrant, only authorizing the seizure of the goods 
of the bankrupts named therein, and not directing the 
taking of the property of plaintiffs, and there being no 
direction from defendants to take the property in 
question, the seizure, of itself, did not render defend- 
ants liable; (2) that the presence of the attorney of 
defendants at the time of the seizure and sale of the 
property, and his directions to the officers, did not 
make the defendants liable for the tortious act, in the 
absence of proof of specific authority; (3) that the giv- 
ing of a bond of indemnity by defendants to the mar- 
shal, after the seizure, even if proved, might be con- 
strued to be simply an indemnity for serving the war- 
rant as against the bankrupts, and would be but slight 
evidence to connect defendants with the tort. 

The evidence to show that the defendants received 
to their personal use any of the proceeds of the goods 
sold, or that they did any act with knowledge that the 
property was claimed by plaintiffs as owners, being 
slight, the question of the actual connection of defend- 
ants with the seizure and sale was for the jury instead 





of the court. Welch et al. v. Cochran et al., appellants. 
Opinion by Allen, J. 
Tracy, Catlin & Brodhead, for appellants. 
Oscar Frisbie, for respondent. 
PLEADINGS. 

Bill of particulars: separate causes of action; 
stipulation: appealable orders.—The complaint 
in this action set forth that, with intent to 
cheat and defraud the county of New York, 
defendant T., whose duty it was to audit claims, 
combined and conspired with one W. to procure 
false and pretended claims to be set up; that sev- 
eral pretended claims, amounting to $6,198,957.85, 
‘as specified in the annexed schedule,” were certified 
to have been audited when they were not in fact 
audited. The schedule contained a list of claims with- 
out items. An order requiring a bill of particulars 
was granted by the special term, but vacated on ap- 
peal to the generalterm. Held, that the order vacating 
the order relating to the bill of particulars, was in the 
discretion of the court below, and not appealable to 
this court. 

The complaint purported to give the history of the 
acts connected with the conspiracy alleged, and it was 
also stated that the defendant T. and his associates 
were chargeable with negligence, as well as fraud, in 
the performance of their official duty. Held, that this 
was not a separate and distinct claim for neglect of duty, 
entitling defendant to an election between the charges 
of conspiracy and of neglect. Held, also, that the differ- 
ent acts of fraud referred to in the complaint, and stated 
in the schedules, were not required to be separately 
stated by section 167 of the Code of Procedure, inas- 
much as the complaint alleged that all the items set 
forth in the schedule were fraudulent, and certified in 
pursuance of a general conspiracy. 

A stipulation was signed by plaintiffs’ attorneys 
consenting *“‘that the time of the defendant T. to 
answer, demur, or take any other action,” is extended 
until five days after the order of the special term re- 
lating to the bill of particulars. On appeal to the gen- 
eral term, that court directed defendant T. to answer 
in five days. Held, that the refusal of the general term 
to extend the time to demur, as well as to answer, in 
five days, was a matter of discretion, and not appeal- 
able to this court. People v. Tweed, appellant. 
Opinion by Miller, J. 

David Dudley Field, for appellant. 

Wheeler H. Peckham, for respondent. 


PROMISSORY NOTE. 


Usury: mistake in amount: decision of referee. — 
Plaintiff owned a mortgage on defendant’s property to 
the amount of $5,500. He assigned this mortgage to 
D. as security for his note for $5,000. So that the in- 
terest of D. in the mortgage was $5,000, and the inter- 
est of plaintiff was $500. Defendant discharged the 
mortgage by payment of $5,J00 cash to D., and by 
giving a note in favor of plaintiff for $550. The note 
not being paid at maturity, this action was brought to 
recover thereon. The defense was that the note was 
usurious and void; another, that there was a mistake 
in the amount. On the trial before the referee, D. 
testified that the note was to have been drawn for $500 
instead of $550. Defendant testified that it was agreed 
between him and plaintiff that the note should be for 
$550. The referee found that there was a mistake in 
the amount of the note, and that it should have been 
for $500, and gave judgment for the amount actually 
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due. Held (affirming the judgment of the general 
term), that, after having set up, in his verified answer, 
the claim that the note was by mistake given forasum 
in excess of the debt due, the defendent could not 
complain that the referee found that there was a mis- 
take, and no usury. Moreover, the issue of usury was 
necessarily found against defendant by the affirmative 
finding that the excess of the note over the debt was 
the same as the mistake. Lusk v. Campbell et al., 
appellants. Opinion by Andrews, J. 

E. R. Keyes, for appellants. 

J. P. Sanders, for respondent. 


———_>-___—_ 


THE LAW OF TORTS.* 


| geo work purports to be comprised of leading cases 
upon the various remedies for torts, with notes 
giving an historical account of their rise and progress, 
as well as references to various authorities, English 
and American, illustrative of the law under each head, 
as at present administered. We have long felt that 
works of this character are of doubtful utility —and 
we are compelled to say that this volume has wrought 
no change in our opinion. Wethink that Mr. Bigelow 
would do much better as the writer of elementary 
treatises, than as the editor of cases. He evidently 
has not space enough in this volume to give a clear and 
careful exposition of the law applicable to each topic 
discussed, and when he leaves the archives of history, 
and launches into the wide domain of practical juris- 
prudence, he seems lost, like a mariner on a tempestu- 
ous sea without compass or rudder, and fails to elimi- 
nate doctrines or state leading propositions with the 
clearness desirable. Nor does it seem to us that he 
comprehends the wants of the profession, or presents 
those topics, in his notes, which are of the most prac- 
tical importance to practicing lawyers. He is evi- 
dently a theoretical rather than a practicing lawyer, 
and has been more at home in the niche of some li- 
brary, examining abstruse questions, than in the real, 
stern conflicts of the bar, so that he has not learned so 
much what lawyers expect and require of ar author, 
as he would if he had been brought face to face with 
the questions incident even to the most ordinary liti- 
gation. 

His historical sketches are well written, and, evi- 
dently, carefully prepared, and exhibit a great degree 
of industry and research on his part; and to those who 
have a desire to know when and how these various 
remedies originated, and to ascertain the various 
gradations of progress therein, they will be of great 
interest, as they certainly are of great value. 

But when the author leaves this branch of his sub- 
ject and launches out into an examination of strictly 
legal questions, we hardly think he does himself or his 
subject justice. But we imagine that this results in 
part from a mistake in the selection of his leading 
cases, in which, in many instances, in our judgment, 
he is exceedingly unfortunate. For instance, the case 
of Pasley v. Freeman represents but a very small class 
of actions for deceit, and furnishes no real guide to 
the numerous and knotty questions arising under that 
head in the every day practice of lawyers; but this 
defect might have been in a measure cured, if the au- 
thor had given us a faithful review of the various 
phases of the topic, as presented by the variety of 





*Leading Cases on the Law of Torts, determined in the 
courts of England and America, with Notes. By Melville M. 
Bigelow. Boston: Little, Brown and Company, 1875. 





cases, English and American, in which such questions 
have arisen. But instead of doing that, it seems to 
us that he has only skirmished around the field, leav- 
ing the most difficult, intricate and practical branch 
of his subject wholly untouched. He has contented 
himself by giving very meagre and unsatisfactory notes 
relative to false representations in reference to sol- 
vency, and the liability of a principal for frauds prac- 
ticed by his agent. Beyond this he does not go, and 
in this respect we think he made a great mistake. Nor 
does it seem to us that he states the law clearly rela- 
tive to either of these heads, or gives an exhaustive 
or practical review of the questions. 

He does not tell his readers what constitutes fraud; 
what elements must concur to render a false state- 
ment actionable; when the suppression of facts is re- 
garded as tantamount to an actual fraud, or how far 
the presence or absence of a fraudulent intent affects 
liability. There are some quite important cases cov- 
ering these points, which, it seems to us, the author 
should have noticed. Among the cases which bear 
directly upon the latter question, the case of Amidon 
v. Spiers, 45 N. Y. 169, is quite important, and, as ex- 
pressive of the doctrine of a highly reputable court, 
it would have been quite well for the author to have 
noticed it. So, also, the cases of Walker v. Dalley, 51 
N. Y. 384; Marsh v. Falker, 40 id. 562, and Craig v. 
Walker, 3 Keyes, 387, are well considered, and, as 
bearing upon this question, highly important cases, 
which an author, attempting to give the law upon the 
points covered thereby, cannot safely pass over in 
silence. 

Again, the author does not inform us what state- 
ments made by one in reference to the responsibility 
or trustworthiness of another furnish the basis for 
an action. We are left entirely in the dark as to 
whether it must have been made to the plaintiff, or his 
agent, or whether any merely casual statement which 
another chances to overhear, and acts upon to his 
damage, furnishes the ground for an action. Now 
questions of that kind have arisen, and are likely to 
arise again, and it would seem advisable for an author 
tocover them by such cases as bear upon the ques- 
tion. The cases of Walsh v. Caillee, 10 Johns. (N. Y.) 
180, and Robbins v. Bingham, 4 id. 476, would have 
afforded a little light upon one branch of the ques- 
tion. Then it seems to us that it often becomes im- 
portant to know how far the statement must be relied 
on, in order to uphold an action. That is, must the 
plaintiff have acted wholly upon it, or is it sufficient if 
it was the inducing, although not the sole cause of the 
giving of credit? Now this is a very important ques- 
tion, and one which lawyers desire to know about, and 
Mr. Bigelow would have performed a good service for 
them had he discussed it and brought together a few 
of the authorities bearing upon the question. We be- 
lieve that the question was touched in the case of 
Taylor v. Guest, 58 N. Y. 266; and in Mayer v. Amidon, 
45 id. 169, and Scott v. Lara, Peake’s Cas. 226; Lefler 
v. Field, 52 N. Y. 621. 

Then again, it is quite desirable to know how far a 
fraudulent intent must be shown, whether the mere 
falsity of the statement, and knowledge of its falsity, 
is sufficient to establish it, or whether positive evi- 
dence is required, and what class of proof may be re- 
sorted to for that purpose. Upon this point he would 


have found some interesting information in Cragin v. 
Farr, 32 Me. 55; Simmons v. Fay, 1 E. D. 8S. (N. Y.) 431; 
Hyman v. Rae, 11 Gill. & J. (Md.) 416; McDaniels v. 
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Baca, 2 Cal. 326; Pope v. Hart, 35 Barb. (N. Y.) 680; 
Hackett v. King, 8 Allen (Mass.), 144, and Butler v. 
Watkins, 13 Wall. (U. 8.) 456. So, too, lawyers desire 
to know by what class of proofs they can establish 
knowledge of the falsity of the statement on the part 
of the defendant, or, on the other hand, how the de- 
fendant may rebut the presumption of knowledge of 
falsity arising from proof that the statement was in 
fact false. Upon this question the case of Sheen v. 
Bumstead, 1 H. & C. (Exch.) 457, is quite important. 
That was an action brought against the defendant for 
representing that to the best of his knowledge one Wat- 
son, in reference to whose credit the plaintiff made in- 
quiries of him, was trustworthy. It was alleged that 
this representation, upon the faith of which the plain- 
tiff sold goods to him upon credit, was false, and that 
the defendant knew that it was false. Upon trial, in 
order to disprove the scienter, the defendant offered 
several] tradesmen in the town as witnesses. These wit- 
nesses were inquired of as follows: ‘*Was Watson, in 
October, 1860, trustworthy, to your belief ?”’ and the an- 
swers were admitted. Upon a rule to show cause why 
a new trial should not be granted, the questions were 
held proper and the answers admissible. Bramwell, 
B., however, dissented, upon the ground that the ques- 
tions called for the belief of the witnesses, and not for 
the reputation of Watson for trustworthiness among the 
tradesmen of the town. 

The ground upon which this evidence was admitted, 
was that the real question at issue was, whether the 
defendant acted bona fide when he made the represen- 
tation in question, and under a reasonable belief that 
they were true; for, as the ground of the action is 
fraud, if the defendant acted under a reasonable be- 
lief that his statement was true, and truly stated what 
he believed to be true, fraud could not be charged 
against him. Haycroft v. Creasey, 2 East, 92; Shrews- 
bury v. Blount, 2 Man. & G. 475. But, if the repre- 
sentation of the defendant had been positive, as in the 
case of Haycroft v. Creasey, ante, instead of qualified, 
would the rule have been different? In the form in 
which the assurance was given, the plaintiff had vir- 
tual notice that the defendant merely gave his opinion 
in reference to the trustworthiness of Watson, accord- 
ing to the best evidence he had, and it would seem 
that, as a prudent man, before relying upon the de- 
fendant’s statement, he was bound to go farther and 
inquire upon what knowledge the defendant predicated 
his belief. 

The defendant may have predicated it upon the 
representations of the very men who were offered as 
witnesses, and, in that event, he certainly was clearly 
entitled to show the fact, and that these representa- 
tions were made to him; or, he may have formed his 
belief from his personal dealings with Watson; and in 
that view, in order to show that he stated his honest 
belief, it was certainly competent for him to show that 
other tradesmen in the same town entertained the 
same belief from their dealings with him; and, if his 
belief was grounded upon the general reputation of 
Watson in the town, it was clearly competent for him 
to show that, to establish the bona fide character of his 
statement. 

Nor would it seem to make any difference whether 
the defendant stated his belief qualifiedly or posi- 
tively, for in either view, the real issue being whether 
the defendant acted in good faith, or mala fide, it 
would be competent for him to show the reputation of 
Watson for trustworthiness by those with whom he 





dealt, or by the voice of the community, as tending to 
show whether he acted honestly or otherwise. 

It cannot be reasonably expected that a person can 
have absolute knowledge of the pecuniary standing of 
any person, except as he gathers it from appearances, 
or the general or special reputation of the person in 
that respect; and even though, as in the case of Hay- 
croft v. Creasey, the defendant states, “I can posi- 
tively assure you of my own knonledge that you may 
credit Miss Robertson to any amount with perfect safety,”’ 
yet this assertion can reasonably only be understood 
as an expression of a strong belief, predicated upon 
the usual concomitants upon which a belief is usually 
predicated ; and, although mistaken, yet, if it was hon- 
estly made, it is not actionable, however much dam- 
age may result therefrom. The gist of the action is 
fraud, and when that is not established, the action 
fails. Eyre v. Dunsford, 1 East, 318. 

Where a person acts bona fide and under an honest 
belief. that what he states in reference to a person’s 
responsibility is true, although he asserts that his state- 
ment is predicated upon his own knowledge, he is not 
liable if his statement is predicated upon appearances 
that seem to be reasonable and certain grounds for such 
belief. This was expressly held in Haycroft v. Creasey, 
2 East, 92, after a very full and elaborate argument of 
the case. See also to the same effect Amidon v. Spiers, 
45 N. Y. 169; Watson v. Dalley, 51 id. 884; Mursh v. 
Falker, 40 id. 562. An honest belief in the truth of the 
assertion, warranted by appearances; or the reputa- 
tion of the party; or even by the course of dealing 
between the defendant and the party in reference to 
whom the statement is made, is not actionable, and it 
would seem to be reasonable that the defendant might 
always show in defense: 

lst. Appearances tending to warrant the belief. 

2d. The general reputation of the person in the com- 
munity as to pecuniary responsibility; or 

3d. That other persons having the same means of 
information entertained a similar belief, or any facts 
or circumstances tending to establish the honesty of 
his statement. 

In reference to actions for deceit, in the sale of prop- 
erty, which is by far the most practical, as well as 
knotty, branch of the subject, the author is silent, 
and leaves us quite in the dark. He did not deem it im- 
portant even to refer to the case of Ellis v. Andrews, 
56 N. Y. 85, or to Simar v. Cannady, 53 id. 298; Epps 
v. Harrison, 5 Hill (N. Y.), 683 Medway v. Watson, 6 
Metc. 246, or even to tell us how far the doctrine of 
Harvey v. Young, Yelv. 20, represents the doctrine of 
modern courts, or to study out and tell us what in law is 
treated as mere matter of opinion, and what as sub- 
stantive representations. 

But we have not the time or space to pursue this 
matter further; but wethink that Mr. Bigelow, in jus- 
tice to himself and to his patrons, was bound to give 
a fair statement of the law applicable to the various 
phases of the topic. 

The case of Malachy v. Soper, which was an action for 
slander of title, it seems to us is quite,out of place under 
the head of deceit. It may be that by a fine-spun and 
far-fetched process of reasoning, some slight relation- 
ship may be established between such actions and ac- 
tions for deceit; but if so, it is so remote that it can 
hardly be said to arise either from consanguinity or 
affinity. There is no resemblance either in the plead- 
ings, proofs, or elements essential to create liability. 

The same may also be said of the case of Sykes v. 
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Sukes, which was an action on the case for making use 
of the plaintiff's trade-mark, whereby he was pre- 
vented from selling his goods. It strikes us that this 
case might as well be ranged under the head of nui- 
sance as under the head of deceit, and, indeed, with 
more propriety, for the whole question of liability de- 
pends upon the fact whether the plaintiff had ac- 
quired an exclusive right to the use of the mark, and 
whether the defendant had violated that right. The 
question of fraud or deceit has no sort of bearing or 
influence on the right of recovery, and is not even, 
except as bearing upon incidental questions, admissi- 
ble in evidence. 

It seems to us that Mr. Bigelow has not fairly stated 
the law applicable to the doctrine of support, as ap- 
plied to ancient buildings. He seems to regard it as 
beyond question, that a right to the support of a 
building from adjoining soil may be acquired by pre- 
scription, and he cites several English cases, and Wash- 
burn on Easements, in support of the doctrine. But 
it is noticeable that he cites no American cases in 
which the question was ever fairly raised, and entirely 
ignores the only American case in which the ques- 
tion was ever really decided. He refers to dicta 
in several old cases, La Sala v. Holbrook, among 
others, in which the court intimated that if the build- 
ings claiming support had been ancient, they might be 
entitled to the support of the adjacent soil. But an 
author cannot safely ignore the doctrine of American 
courts upon a doubtful point of Jaw, and, when he 
does so, and states a legal proposition in opposition 
thereto, he commits an error that injures his reputa- 
tion as a faithful exponent of the law. In Mitchell v. 
The Mayor of Rome, 49 Ga. 19, the question was fairly 
raised, and the doctrine expressly denied by the court. 
In combatting the doctrine, Trippe, J., very perti- 
nently said : “ Statutes of limitations apply to cases 
where one is in the adverse possession of property that 
may be claimed by another. The use cannot be ad- 
verse unless exercised in denial of the title, and in dero- 
gation of the right of another. It cannot be adverse 
to another unless he has a right of action on account of 
a wrong done him.”’ 

A similar principle was stated by Wardlaw, J., in 
the case of Napier v. Bulwinkle, 5 Rich. (8S. C.) 311. It 
is true that in that case the question arose as to the 
acquisition of a prescriptive right to light. But the 
principle is the same. He said: ‘* When the enjoy- 
ment was in its nature hidden, or, although apparent, 
there was no ready means for resisting it within the 
power of the servient owner, assent was not implied, 
and the influence of twenty years time, therefore, not 
acknowledged. Without stopping to discuss the ques- 
tion, we must say that we never have believed that the 
courts of this country would adopt the doctrine that 
a prescriptive right for any such purpose could be 
acquired, nor do we believe that it is fairly the doc- 
trine of the English courts independent of their 
statutes. But, so far as any actual authority in this 
country is concerned, the doctrine is certainly denied. 

Under the head of trespass, one of the most impor- 
tant questions discussed by the author is, when one 
tenant in common can sue his co-tenant in trespass for 
an injury tothe common estate. The case of Murray v. 
Hall is used to illustrate this branch of the topic, and 
fairly expresses the doctrine as settled by the courts of 
most of the States in this country. 

We think the author, however, misapprehends the 
doctrine of the Vermont courts upon this point. It is 





true that Barrett, J., in giving the opinion in the case 
of Wait v. Richardson, 338 Vt. 190, combatted the 
dicta of Redfield, J., in Booth v. Adams, 11 Vt. 156 ; 
and insisted that trespass quare clauswm could not be 
maintained by one co-tenant against another; but this 
is mere dicta, as the question was really decided upon 
the authority of Booth v. Wilson, that the action 
could not be maintained at least for any thing short of 
an actual ouster. But since then, in the case of 
McClellan v. Jenness, 43 Vt. 183, it was held, Peck, J., 
delivering the opinion, that an action on the case can 
be maintained by one tenant in common, against 
another, for an injury to the common property, in this 
case an aqueduct; and ina still later case (Hayden vy. 
Merrill, 44 Vt. 336), it was held that an action of trover 
could be maintained for a conversion of the joint 
property; so that, we think, the Vermont court would 
be likely, was the question fairly presented to it, to 
hold that trespass quare clauswm would lie foran actual 
ouster. We wish that the author had defined and 
given the various instances in which special acts have 
been held to amount to an ouster which would sup- 
port an action. As bearing upon that question, the 
following cases, in addition to those given by the 
author, will be found useful: Forward vy. Dietz, 32 
Penn. St. 69; Thomas v. Pickering, 1 Shep. (Me.) 337; 
Gill v. Fauntleroy, 8°B. Mon. (Ky.) 177; Meredith v. 
Andres, 7 Ired. (N. C.) 5; Maddow v. Godard, 3 Shep. 
(Me.) 213; Van Bibbler v. Frazier, 17 Ind. 436; Bishop 
v. Blair, 36 Ala. 80; Wilson v. Collinshaw, 13 Penn. 276; 
Roberts v. Morgan, 30 Vt. 319; Jones v. Wetherbee, 4 
Strobh. (S. C.) 50; White v. Williamson, 2 Grant’s Cas. 
(Penn.) 249; Harmon v. Hannah, 9 Gratt. Va.) 146; 
Harmon v. Gartman, Harp. (S. C.) 4380; Gibson v. 
Vaughn, 2 Bailey (8. C.), 389; McPherson v. Seguine, 
3 Dev. (N. C.) 153. 

The case of Anthony v. Haney, p. 374, given by the 
author to illustrate the right of a person to enter upon 
the premises of another to take away his property, we 
du not think is well chosen, if but one case is to be 
used. The whole case went off on a demurrer to the 
declaration, «so that the real question which would 
have been met upon a trial of the case upon its merits, 
was not raised or decided. In that case the defendant 
entered upon the plaintiff's premises to take down and 
remove some buildings, which, in his pleas, he claimed 
to be his property. The court held that, inasmuch as 
the pleas simply set up property in the plaintiff, without 
setting forth any facts to show how his property came 
there, they could not operate as a justification. This is 
equivalent to saying that the mere fact that my prop- 
erty is on B’s premises does not justify me in entering 
to take it away, but that I must go farther, and show 
that it is not there by any fault or laches on my part, 
which is undoubtedly very good law. Roach v. 
Damron, 2 Humph. (Tenn.) 425. 

But the author leaves us entirely in the dark as to 
when an entry upon another’s premises would be jus- 
tifiable, the object being to take away property belong- 
ing to the person entering. 

Now in Anthony v. Haney, had the pleadings dis- 
closed that the defendant erected the buildings under 
a license from the owner of the estate, and that he 
had not allowed an unreasonable time to elapse after 
the revocation of the license, there is no question 
that the court would have held that his justifica- 
tion was full and complete. We say there can be no 
doubt; for such is the law, and the court intimate as 
much in their opinions. In Viner’s Abr., Trespass, F., 
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the author says: “If a man erects a building on the 
land of another under a license, this license cannot be 
so entirely revoked as to prevent a removal of the 
building.”’ 

In Barnes v. Barnes, 6 Vt. 388, this very question 
was passed upon by the court. In that case the de- 
fendant erected a house upon premises owned by the 
plaintiff, under a license. This license was subse- 
quently revoked, and the defendant, within a reason- 
able time, entered upon the premises, took down the 
house and removed the materials. The court held, 
in an action of trespass brought by the owner of the 
land, that the action would not lie. See, also, Prince 
v. Case, 10 Conn. 375, as to what is a reasonable time 
after the revocation of the license. 

In Webb v. Paternoster, Palm. 71, a similar doctrine 
was held. In a case where the plaintiff gave the de- 
fendant permission to put a stack of hay upon his 
land, and after the stack had been placed there, re- 
voked the license, the defendant entered and took 
away the hay, the court said that he was justified in 
so doing. See White v. Elwell, 48 Me. 360; Woods v. 
Lake, Sayer, 3; Liggins v. Inge, 7 Bing. 682. 

In Arrington v. Larrabee, 10 Cush. (Mass.) 512, the 
defendant entered into a contract with the plaintiff 
to build a house for him and furnish the materials. 
After the work was partly completed the plaintiff 
rescinded the contract, and the defendant entered 
upon the premises and took away his property, doing 
no unnecessary damage. In an action of trespass, the 
court held that the defendant was fully justified. 

Now, from the decided cases, both ancient and 
modern, it would seem to be the law, that when the 
property of A is upon the premises of B, without fault 
on the part of A, and under such circumstances that 
B can have no legal lien or claim thereon, A may law- 
fully enter upon B’s premises, if he can do so peaceably, 
and take the property away, doing no more damage 
than is necessary. In Anthony v. Richardson, 12 Vt. 
273, the defendant’s cattle were found by him in the 
possession of the plaintiff. They had been in the plain- 
tiff's possession for overayear. How they came there 
did not appear, but that they were the defendant’s cat- 
tle did appear. The plaintiff forbade the defendant to 
enter his premises to take them away, but the defendant 
entered and drove them off, the plaintiff interposing no 
physical obstruction. The court held that trespass 
would not lie therefor, Williams, J., delivering a very 
able opinion, in which the law applicable to such ques- 


tions was carefully reviewed. In Gardner v. Rowland, | 


2 Ired. (N. C.) 247, a similar question arose as to the 
right of the owner of a hog which had escaped upon the 
plaintiff's premises, without fault on his part, to enter 
and drive it off. The court held that the defendant 
would have been justified if he had done no unnecessary 
damage, but that, as in that case he took down the plain- 
tiff's fence, to drive the hog off, instead of driving it 
through the gate or the gap in the fence through which 
it entered, he must be held liable. The cases upon this 
point are numerous, and the instances in which it has 
been held by courts that an entry by one upon the 
premises of another to carry away his property was 
justifiable, are by no means restricted to the narrow 
limits indicated by the author in his notes. We have 


not the space to devote to their review in this article, 
but cite afew of them for the benefit of the profession. 
Chase v. Jefferson, 1 Houst. (Del.) 257; Robeson v. 
Jones, 2 Bailey (S. C.), 4; Merrill v. Goodwin, 1 Root 
(Conn.), 209; Wheelden v. Lowell, 50 Me. 503; Spencer v. 





McGower, 13 Wend. (N. Y.) 257; Higgins v. Andrews, 
2 Rolle’s Rep. 55; Chambers v. Bedell, 2 W.& 8S. (Penn.) 
225; Chapman v. Thumblethorp,Cro. Eliz. 329; Patrick v. 
Colerick, 3 M. & W. 484; Brownlow, pl. Tr. 215; Miller 
v. Fawdry, Latch. 120; Toplady v. Sealey, 2 Rolle’s Abr. 
568; Bacon’s Abridgment, Tr. F.; Rolle’s Abr. 567, M. 
pl. 1; id. 564, H. pl. 1; Genth v. Mynus, Cro. Jac. 321; 
McConico v. Singleton, 2 Rep. Const. (8S. C.) 244; Brough- 
ton v. Singleton, 2 N. & M. (S. C.) 338; Coke’s Litt. 56; 
Parrott v. Brydges, 1Ventris, 222; Maxzell’s Case, Plow- 
den, 15; Liford’s Case, 11 Coke, 52 a; Sawnders’ Case, 5 
Coke, 12 a; Pomfret v. Ricroft, 1 Saund. 323. The cases 
referred to by the author, where an entry was held un- 
lawful, are all instances where the property came upon 
the premises by the wrongful act or default of the 
defendant. In Newkirk v. Sahler, the defendant’s 
team was driven upon the plaintiff's premises unlaw- 
fully by the defendant’s servant, and their removal was 
only effected by actually assaulting the plaintiff; and in 
all the other cases relied upon by him, there were laches 
upon the part of the defendant that defeated his right. 
It may be safely asserted that, in all cases where the 
property of Ais upon the premises of B, without fault 
or laches upon the part of A,he may, if he can do so 
peaceably, enter and take it away ; and if he does no un- 
necessary damage, he will not be amenable to an action 
of trespass therefor. 

The case of Williams v. Esling seems quite out of 
place under the head of Trespass. It was an action of 
Trespass on the case, for an obstruction of a right of 
way, and we apprehend that the plaintiff, had he 
brought trespass for the injury. would have found 
that he had misconceived his remedy as much as 
though he had brought book account or replevin. Wet- 
more v. Robinson, 2 Conn. 529; Wilson v. Wilson, 2 
Vt. 68; Marshall v. White, Harp. (S. C.) 22. But the 
main object for which the case was cited by the author 
would seem to be to illustrate the doctrine that an 
injury toa right imports damage, even though there is 
no damage in fact; but,as the author, in his notes, does 
not refer to the case, or any other bearing upon the 
same principle, it is possible that they escaped his at- 
tention. But we can assure him that there are very 
many of them, and that lawyers very often have oc- 
casion to refer to them, and find it very convenient to 
have them brought together, as they properly might be, 
in a note to suchacase. The author might even have 
gone farther, and found cases where the courts have 
held that, where there is an injury to a right, damage 
will be imported, even though a positive benefit ensues 
therefrom. 

Mr. Bigelow’s notes, under the head of Conver- 
sion, are well written, full, clear and useful, and will 
be found of value to every one who has occasion 
to consult them. His historical account of the origin 
of this remedy evidently cost him much patient labor, 
and, although he differs somewhat from Crabbe and 
Reeves in reference to the matter, we are satisfied 
that his ideas are correct, so far as can be ascertained 
from any reliable source. 

Under the head of Nuisance, the cases of Tipping v. 
The St. Helen Smelting Co. and Rose v. Miles are 
given as leading cases. The notes under this head are 
quite full, and present the subject as clearly as can be 
done in the space to which he was limited. 

But under this head we notice that he cites the case 
of Smith v. Phillips, 8 Phila. 10. as an authority for 
the doctrine that a tenant is liable for the non-repair 
of a coal-scuttle or other covered excavation in a 
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street in front of demised premises. We are at a loss 
to know how that case can be regarded as an authority 
upon that question, as no such question was raised or 
decided in the case. That was an action for a nui- 
sance, resulting from noxious vapors and smoke 
emitted from chemical works erected by the defend- 
ant in the vicinity of a farm leased and occupied by 
the defendant, and the real question decided by the 
court was, whether the fact that the plaintiff renewed 
his former lease of the farm, at the same rent paid by 
him prior to the existence of the nuisance, did not 
operate as a virtual waiver of any claim for damages. 
Or, in other words, whether the plaintiff was not to be 
regarded as having voluntarily come to the nuisance, 
and being therefore estopped from recovering dam- 
ages. No point was raised or decided in the case that 
makes it in any measure an authority upon the point 
cited by the author. 

We observe, also, that he fails to notice two quite im- 
portant American cases, bearing upon the question of 
convenience of place,jand which seem to militate some- 
what against the doctrine of Tipping v. St. Helen Smelt- 
tng Co. We refer to the cases of Gilbert v. Showerman, 23 
Mich. 448, and Doellner v. Tynan, 36 How. Pr. (N. Y.) 
176. These latter cases cannot be ignored, and their 
doctrines will be likely to have more or less influence 
in shaping the doctrine of American courts when 
similar questions are involved hereafter. We notice 
that Mr. Wood, in his work on Nuisances, p. 529, com- 
ments upon and states the matter thus: ‘* While it is 
true that the fact that nuisances existed in the neigh- 
borhood before the plaintiff came there is no defense 
in law or equity to an action for damages resulting 
from such nuisances, or to restrain their continuance, 
yet, if the plaintiff erects buildings there which are in 
part devoted to business purposes which are productive 
of results similar to those produced by other works 
in the vicinity, he does not, by also occupying a part of 
his building as a dwelling, acquire any superior right 
over the other works, so long as they are properly con- 
ducted, in the usual and ordinary way, which will en- 
title him to the interposition of a court of equity to 
restrain their operations, until his right has been first 
established at law ;’’ and he cites the last-named cases 
as authority. But, quere? in such a case could there 
be a recovery at law, if the injury alleged was of the 
same character as that produced by the occupants of 
the plaintiff's building, with his consent? Upon prin- 
ciple the answer would seem to be that there could be, 
if a nuisance could be clearly traced to the other works, 
but according to the doctrine of these cases it seems 
somewhat doubtful. 

So, too, his notes under the head of Negligence are 
very full, and bear evidence of careful study and much 
patient thought, and he presents the principles appli- 
cable to the variety of nice questions arising under 
this head in a very clear and satisfactory manner. 

Mainly, Mr. Bigelow’s work is very well done, and 
we feel sure that the faults—and there is no work 
without more or less of them—result, not from any 
lack of ability on his part, or from any desire to shirk 
the onerous labor incident to the preparation of a good 
book, but because he endeavored to compress into one 
volume what ought to have been comprised in two. 
He was in the predicament of the tailor who cut his 
customer’s coat too short; he had to cut it according 
to the cloth. Mr. Bigelow, in order to bring the mat- 
ter into one volume, was compelled, under some heads, 
to give short, and necessarily superficial, sketches of 
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the law. In that respect we think he has made a grave 
mistake, and seriously impaired the value and the 
usefulness of his work. The law of Torts is a very 
important branch of the law, and, with two or three 
exceptions, each topic discussed by him in this volume, 
has been the subject of special treatises, sometimes 
covering two volumes, of from 600 to 800 pages each, 
and then, in some instances, the subject did not seem 
to be exhausted. Mr. Bigelow could hardly expect to 
faithfully cover so wide a field in such limited space, 
particularly when a great portion of his work is de- 
voted to historical sketches of the origin and progress 
of the various remedies. 

In view of all the disadvantages under which he 
labored, we heartily congratulate him that he was ablo 
to produce so good a work as he has produced; but we 
sincerely trust that, in the works he shall hereafter 
give us, he will attempt less and give us more. 

The mechanical execution of the volume is excellent. 
It is printed on fine paper, in clear type, and is neatly 
and firmly bound; and, in that respect, is fully up to 
the standard adopted by its publishers in all their 
publications. 


Criminal Law Reports. Being reports of cases determined 
in the Federal and State courts of the United States, 
and in the courts of England, Ireland, Canada, ete. 
With Notes by N. St. John Green, Lecturer on Criminal 
Law at the School of Law of Boston University. Vol. II. 
New York: Hurd & Houghton, 1875. 

In the matter of arrangement, this volume is an im- 
provement upon Mr. Green’s first volume, in that the 
cases are grouped according to States, while in the first 
volume there was no perceptible plan of arrangement. 
The volume opens with a number of English cases, 
selected from 12th and 13th Cox’s Criminal Cases; then 
follow Irish cases, Canada cases, cases from the United 
States Supreme Court, from Blatchford’s Circuit Court 
Reports, and from the recent reports of the several 
States — except the State of New York. The Editor 
states, in a prefatory note, that he has failed “in ob- 
taining from the publishers of the cases in the Court 
of Appeals of New York (who claim to own the copy- 
right of that series of reports) permission to take cases 
from those reports for this compilation; ’’ but arrange- 
ments are promised by which the omission of the New 
York cases will be supplied in the next volume. Con- 
ceding that the publishers of the Court of Appeals 
reports own the copyright as they claim—a very 
doubtful point—one would suppose that Mr. Green 
would have avoided the difficulty by taking the New 
York decisions and re-writing the head-notes and the 
statements of facts. The opinions are certainly not 
the subject of copyright, and we are quite sure that 
the learned Editor of this series could have prepared 
as satisfactory head-notes and statements as the offi- 
cial reporter. Indeed, we believe the value of Mr. 
Green's series would be augmented if he would re- 
write the head-notes and statements of facts to most 
of the cases he reports; being to a large extent a 
specialist on the subject of Criminal Law, he would 
be more likely to correctly state the exact bearing and 
extent of the judgments than most of the State re- 
porters, while in most cases he could greatly condense 
the facts, without detracting from the clearness of tho 
report. 

The notes to this volume are frequently elaborate 
and always valuable. There is a very full note to the 
case of the United States v. Cook, 17 Wall. 168, as to 
pleading exceptions, reprinted from the American Law 
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Register. The Editor has appended a learned note to 
the case of the United States v. Susan B. Anthony, 11 
Blatchf. 200, wherein he considers the maxim Ignorantia 
juris quod quisque tenetur scire neminem excusat, as 
applied to matters of crime, and also the maxim actus 
non facit reum nisi mens sit rea. In a note to United 
States v. Taintor, 11 Blatchf. 374, the maxim ‘‘ A man 
must be held to intend the natural consequences of his 
acts’’ is discussed with considerable fullness. The 
other more important notes are as to “‘ the pleading of 
exceptions and provisos in statutes,” p. 252, reprinted 
from 2 Bennett & Heard’s Leading Criminal Cases; as 
to assaults by the presentation of an unloaded weapon, 
etc., 271; as to liability of husband for acts of wife, 
286; as to criminal pleading, 392. This series of reports 
is one which the Criminal Lawyer will find of the 
greatest value to him, and one which will keep him 
abreast of the adjudications of the day on matters of 
Criminal Law and Criminal Procedure. 


——$__@—__—_———— 
OBITUARY. 


THERON METCALF, LL. D. 


HE Hon. Theron Metcalf, LL. D., one of the few 

remaining links between the profession of to-day 
and that of a half century ago, died in Boston on Satur- 
day last, at the advanced age of ninety-one years. He 
was born in the town of Franklin, Mass., on the 16th of 
October, 1784; entered Brown University at the age 
of seventeen, and was graduated in 1804, having for 
classmates the late Governor Morton and Mr. Wheaton, 
the eminent commentator on International Law. 
From the ‘university he went to the celebrated law 
school at Litchfield, Conn., and after the completion 
of his studies commenced the practice of his profes- 
sion at Dedham, Mass., in 1808, before many of the 
eminent lawyers of to-day were born. He soon ac- 
quired a reputation for industry and ability, and 
with it a considerable practice; yet he found time to 
devote to the literature of the profession, to which 
he made many valuable contributions. He edited the 
General Laws of Massachusetts to 1822, in two vol- 
umes; an American edition of Maule & Selwyn’s Re- 
ports; of Russell on Crimes; of Starkie on Evidence; 
of Yelverton’s Reports, and of other English works. 
His notes to these various works were learned and 
critical, and have been largely used by subsequent 
writers. He was the author of a Digest of Cases in 
the Massachusetts Supreme Court, from 1816 to 1823, 
and also of a Digest of Decisions of Courts of Com- 
mon Law and Admiralty‘in the United States, in 1840. 
He was appointed reporter of the Supreme Court of 
his State in 1839, and reported the decisions of that 
tribunal between 1840 and the close of 1847, in thir- 
teen volumes. He was then made a Judge of the Su- 
preme Court, which position he filled with great ability 
until 1865, when advancing years led him to retire. 

Not the least important of his literary labors was a 
series of articles on contracts, contributed to the 
American Jurist, and which were collected in 1867 and 
published as a treatise. As an accurate and elegant 
epitome of the Law of Contracts, there is nothing 
finer or more deserving to be read. 

Massachusetts has produced few abler jurists than 
Theron Metcalf —no one who has done more con- 
scientiously or more satisfactorily the work which was 
given him to do. 





Dr. James B. MILEs. 

Dr. James B. Miles, General Secretary of the Asso- 
ciation for the Reform and Codification of the Law of 
Nations, died last week at Worcester, Mass., after a 
brief illness. He was one of the founders of the Asso- 
ciation, and has rendered most efficient aid in advanc- 
ing the cause of international arbitration. 


—_——__——_————. 
COURT OF APPEALS DECISIONS. 


The following decisions were handed down on 
Tuesday : 

Motion granted on the payment of the costs of 
remittitur, and $10 costs of opposing the motion, and 
on condition that appellant stipulates to submit on 
printed briefs on his part — Ross v. Roberts.——Motion 
granted with costs, unless appellant, within twenty 
days, pay $10 costs of motion, and file a new bond in 
proper form, with sufficient sureties — The Atlantic & 
Pacific Telegraph Company v. Barnes —— Motion de- 
nied with $10 costs — The Ogdensburg and Lake Cham- 
plain Railroad Company v. The Vermont and Canada 
Railroad Company.— Motion granted with costs of 
appeal up to time of making motion, and $10 costs of 
motion — Knowlton v. New York and Harlem Rail- 
road Company.—— Judgment reversed, and new trial 
granted, costs to abide event— Welch v. Cochran ; 
Swift v. Massachusetts Mutual Life Insurance Co. — 
Appeal dismissed with costs — People v. Tweed; Peo- 


ple v. Tweed. 
—_—___»—____. 


NOTES. 


ITTLE, BROWN & COMPANY will shortly pub- 
lish a treatise on the Law of Taxation, by Francis 
Hilliard ; also Vol. Il of Bishop’s Commentaries on the 
Law of Married Women.—— The new Judicature Act 
in England has called out a swarm of ‘ book of prac- 
tice’? and commentaries of one sort or another—no 
less than eleven having been announced within the 
last quarter.—The Solicitors’ Jowrnal—one of the 
ablest and most interesting of the English law peri- 
odicals — began its twentieth volume with the number 
for the 6th inst. —— Speaking of the prize awarded to 
Mr. A. P. Sprague, for his essay on International Codi- 
fication, the Central Law Journal says: ‘‘ The winning 
of the first prize by an American over so many com- 
petitors furnishes a much more fitting occasion for 
indulging in a feeling of national pride, than the win- 
ning of an international rifle contest or a base ball 
match; and the members of the profession of legal 
journalism should feel an especial pride that so high 
av honor has been achieved by one of their number. 


During the summer, Mr. Henry D. Denison was 
committed, under the provisions of chapter 91, Laws 
1875, for contempt in refusing to produce his books 
before the Canal Investigating Commission. He sued 
out a writ of habeas corpus, returnable before Mr. 
Justice Learned, who discharged him, on the ground 
that the commissioners had no power to order his im- 
prisonment. The statute provided that either of the 
commissioners “ shall have power to issue subpoenas, 
requiring the attendance of witnesses and the produc- 
tion of books and papers before such commission.” 
And, “in case of the failure of any witness so sub- 
poenaed to obey such subpoena, the commissioners, or 
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amajority of them, shall have power to issue an attach- 
ment to the sheriff of any county, requiring him to 
attach the body of such witness and bring him before 
such commission, and the like proceedings shall there- 
upon be had as if such commission was a court of 
record, and such witness had been duly subpoenaed to 
attend before it.”’ ‘* But,’’ Judge Learned observed, 
“it cannot be said that the mere power to issue sub- 
poenas implies a power to punish for their disobedi- 
ence.’’ But the General Term came to the conclusion 
that the statute “‘implied a power to punish,” and it 
has therefore.reversed Judge Learned’s decision. 


The Solicitors’ Journal, commenting on the recent 
case of Reg. v. Taylor, 23 W. R. 616; L. R., 1C. C. 172, 
says: In this case, where it was held that the stake- 
holder for a fight, arising out of a quarrel in which one 
of the combatants was killed, was not an accessory 
before the fact, a doubt was raised by Mellor, J., 
whether, in acase of this kind, where the manslaughter 
“was not in any way contemplated beforehand,” there 
could be an accessory before the fact. This doubt is not 
without warrant, for it is laid down that in man- 
slaughter there can be no accessories before the fact, 
and that if A be indicted for murder and B as acces- 
sory, if the jury find A guilty of manslaughter, they 
must acquit B. 1 Hale’s P. C. 450, 616. This is expressed 
very generally, and the reason given is the same with 
that suggested by Mellor, J., that the act is ‘“ sudden 
and unpremeditated;’* but it may be a question 
whether that reason covers every case where a verdict 
of manslaughter might be found against the principal. 
If, for instance, one were to ‘“‘command, counsel, or 
procure” another to do a recklessly dangerous act 
which caused the death of a passerby, inasmuch as the 
possibility of the consequences would be as much 
present to his mind as to the mind of the person actu- 
ally doing it, and it is this very reckless negligence 
that constitutes the crime, there seems no reason why 
he should not be an accessory before the fact. 


Sir Richard Baggallay, Q. C., M. P., has been ap- 
pointed an Ordinary Judge of the new English Court 
of Appeal. The new judge is the eldest son of the late 
Mr. Richard Baggallay, of Kingthorpe House, Upper 
Tooting, and was born in 1816. He was educated at 
Caius College, Cambridge, where he graduated as B. A. 
(fourteenth wrangler) in 1839. He was called to the bar 
at Lincoln’s-inn in Trinity Term, 1843, and became an 
equity draftsman and conveyancer. He was created 
a Queen’s Counsel in 1861, after which time he confined 
his practice to the Rolls Court. In 1865 he was elected 
M. P. for Hereford in the Conservative interest, and 
in September, 1868, he succeeded Mr. Justice Brett as 
Solicitor-General. His tenure of office on that occasion 
was very short, as his party resigned in the following 
December, he having in the meantime failed to secure 
re-election at Hereford. He was knighted shortly 
after his retirement from office, and in 1870 he suc- 
ceeded the present Viscount Middleton as M. P. for 
Mid-Surrey, and he has since retained the seat without 
opposition. In February, 1874, Sir Richard Baggallay 
was re-appointed Solicitor-General by Mr. Disraeli, 
aud two months later (Sir John Karslake having 
resigned through ill-health) he became Attorney-Gen- 
eral. Sir R. Baggallay is one of the standing counsel 








to the University of Cambridge, a magistrate for Sur- 
rey, and a bencher of Lincoln’s-inn, being also the 
treasurer of that society for the current year. 


An English contemporary narrates the following 
illustration of Turkish justice: ‘‘ A Greek was plaintiff 
in a suit in a Turkish court at Constantinople, the 
judge of which directly represented the majesty of the 
Sultan. The case was ripe for hearing, but was never 
heard, the default not resting with the plaintiff, to 
whom it was of importance that the case should be 
heard without delay. Ultimately an influential friend 
of the plaintiff, who also had some acquaintance with 
the judge, interceded with the latter out of court to 
allow the plaintiff's case to be brought on and heard. 
The reason why this had not already been done then 
appeared. The plaintiff had forgotten, to use Boling- 
broke’s phrase, to oil the wheels of justice by feeing 
the judge. What would he pay to have his cause 
heard? The answer was that the plaintiff was not in 
a position which enabled him to buy justice in the way 
suggested. Justice was, however, eventually bought 
for him by his interceding friend paying out of his 
own pocket to the judge an honorarium, the amount 
of which was, under the circumstances, graciously re- 
duced from that which would have been exacted from 
the plaintiff himself, and which was in the first in- 
stance required. When this had been done, and not 
before, the plaintiff’s case came on to be heard. 


The Incorporated Council of Law Reporting for 
England and Wales make the following statement as 
to their financial affairs for 1874: The subscriptions 
received for the 1874 series of the Law Reports and 
Indian Appeals amounted to 20,0341 14s, and the 
amount received during the same year by the sale of 
the other series of the Law Reports amounted to the 
sum of 1,2251 10s, making together the sum of 21,2601 4s, 
being an increase of 494/ 10s 5d over 20,7651 13s 7d, the 
amount received on the like accounts in the year 1873. 
The cost of printing, commission, etc., amounted to 
the sum of 11,421] 19s 8d as against 10,6331 5s 1d in the 
previous year. This increase of expenditure was 
caused principally by a larger number of copies of each 
series having been printed by order of the council to 
meet the increased demand and equalize the stock of 
the several series, and partly because (owing to the 
death of Mr. Moore, Q. C.) some of the Appeal Cases 
in the Privy Council, in the year 1873, were unavoid- 
ably left to be published in the past year. The cost of 
the Statutes showsa decrease of 33/ 16s 2d; the Weekly 
Notes of the sum of 241 17s 4d, and the Miscellaneous 
Charges of 191 lls 2d. The sum of 2471 16s 10d has 
been carried as a reserve for the cost of future Digests, 
making the sum standing to the credit of that account 
7431 10s 6d. The sum of 4501 has been carried to the 
Reserve Fund to meet future contingencies, and 
the balance standing to the credit of that account is 
now 9001. The salaries paid amounted to the sum 
of 9,2361 19s 5d. The office expenses amounted to 


1551 14s 7d, being a few pounds less than in the previ- 
ous year. The Council announce that they have de- 
termined to publish a Consolidated Digest to include 
the digests already published, and the cases down to 
the end of the series of 1876, which will be supplied 
to subscribers to the entire series at 1/ 1s, and to 
others at 2l 2s. 
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CURRENT TOPICS. 


HE Bar Association of New York has appointed 
a committee to ‘‘investigate and report upon 
the feasibility and desirability of taking initiatory 
steps toward organizing an Association of the Bar 
of the State of New York.” This committee, of 
which Mr. Elliott F. Shepard is the chairman, has 
addressed to the lawyers of the State, individually, a 
circular letter containing a series of questions, to 
which responses are asked. The primary questions 
are, ‘‘Do you favor, generally, the formation of 
such an Association,” and ‘‘ Should it be composed 
of delegates from local bar associations, or of mem- 
bers of the profession irrespective of their connec- 
tion with such a local society?” The other questions, 
as to the probable effect of such an Association, 
whether a certain length of standing at the bar 
should be a qualification of memberships, as to the 
times of meeting, the fees and dues, etc., are well 
enough for ‘‘ drawing out” members of the profes- 
sion; but, practically, all such questions would be 
easily and necessarily disposed of after the Associa- 
tion was organized. It is to be hoped that lawyers 
will give this communication of the committee that 
attention which it deserves, and which the object 
demands. 


An interesting case was decided at the General 
Term of the Court of Common Pleas in New York 
on Friday week, involving the question of a hotel- 
keeper's lien for board on property brought to the 
hotel by a guest, but belonging to a third person. 
A Mrs, Church was a guest at the Crittenden House, 
in New York, of which Daniel Salisbury was pro- 
prietor. She brought to the hotel, and kept ina 
room while there, a piano, which she had hired of 
Charles J. Betts. The proprietor of the hotel was 
not informed at the time who owned the piano. 
About the first of last June, Mrs. Church had incur- 
red an indebtedness for board at the hotel amount- 
ing to $100. About that time, Betts, the owner of 
the piano, sent to the hotel for the purpose of re- 
moving it, the rent of it not having been paid. 
The hotel-keeper declined to deliver it until his 
claim against Mrs. Church for board had been satis- 
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fied, asserting a lien on the piano for the amount of 
her indebtedness. Betts then brought an action 
against Salisbury, the proprietor of the hotel, in the 
Sixth District Court, before Judge Lane, to recover 
possession of the piano, and had judgment in his 
favor, the judge holding that the innkeeper could 
have no lien on the piano, inasmuch as it did not 
belong to his guest, but to the plaintiff, Betts. An 
appeal was taken by the defendant, Salisbury, to the 
Court of Common Pleas, where the judgment of 
the District Court was reversed, the court deciding 
that the defendant, Salisbury, had a lien on the 
piano as innkeeper, although it was not the prop- 
erty of his guest, he not having been informed of 
that fact until the indebtedness had been incurred 
by the guest. The question was raised and strenu- 
ously insisted on, that Mrs. Church was not a guest, 
because she was staying at the hotel under a contract 
to pay a certain sum a week. The case was similar 
to that of Zrelfall v. Borwick, L. R., 7 Q. B. 711 
(affirmed on appeal to the Exchequer Chamber, 32 
L. T. R. 95), and which, in its various stages, we 
have heretofore noticed. 6 Alb. Law J. 485; 11 id. 
247; 12 id. 247. It was therein held, that whether 
or not an innkeeper is bound to receive a piano with 
his guest, if he does receive one, he has a lien 
on it, even as against its real owner, for charges 
against the guest. It was not, however, contended, 
in that case, that the one contracting the debt was 
not a guest. As to the question whether or not 
Mrs. Church was a guest, the counsel relied success- 
fully on the decision of the New York Common 
Pleas in Lima v. Dwinelle, 7 Alb, Law J. 44, holding 
that the payment of a stipulated sum per week does 
not of itself change the relation of a party from 
that of a guest to a lodger. 


The Supreme Court of the United States decided, 
the other day, the question whether a bill of lading 
of merchandise, deliverable to order, when attached 
to a time draft, and forwarded with the draft to an 
agent for collection, without any special instruc- 
tions, may be surrendered to the drawee on his 
acceptance of the draft, or whether the agent’s duty 
is to hold the bill of lading after the acceptance for 
the payment, The decision was, that the agent 
might deliver the bill of lading to the acceptor on 
his acceptance. We have not yet received the 
judgment, but the ground of it seems obvious. 
A time draft accompanying a bill of lading for col- 
lection is usually not drawn against any funds of 
the drawer in the hands of the drawee, but against 
the proceeds of the merchandise, and should the 
agent withhold the bill of lading, the acceptor 
could not sell, and would not, therefore, have any 
proceeds. The acceptance is drawn on the faith of 
the consignment. 








THE ALBANY LAW JOURNAL. 











NOTES OF CASES. 


A NOVEL point of insurance law—though one 

not likely often to arise— was decided by the 
United States Circuit Court (Woodruff and Ship- 
man, JJ.), in Boon v. The Attna Ins. Co., 40 Conn. 
575. Goods stored in a town, occupied by the 
United States forces during the war, were insured 
against fire by a policy exempting the insurers from 
liability for damage by fire, arising by means of any 
invasion, insurrection, riot or civil commotion, or 
of any military or usurped power. The town, being 
attacked by a superior force of the enemy, was aban- 
doned by the troops, who, by order of their com- 
manding officer, set fire to a building containing 
military stores, to prevent their falling into the hands 
of the enemy. The fire spread to the building con- 
taining the insured goods, destroying them. The 
court held: 1. That the fire which destroyed the 
plaintiffs’ goods did not happen or take place by 
means of the attack by the rebels on the city, nor 
by means of invasion or insurrection, riot or civil 
commotion, within the meaning of the proviso in the 
policy. The attack by the rebels furnished a motive 
to the setting on fire of the city hall, but was not 
the proximate cause of the fire. 2. That the terms 
‘*military or usurped power,” in the proviso, do not 
include the lawful acts of the military authorities of 
the government, but relate to organized unlawful 
force, acting in hostility to the government or in 
subversion thereof. A tire caused by the lawful 
orders of the officer in command of the military 
forces of the United States would not, therefore, be 
within the exception. 3. That the defendants were 
liable for the loss. The court further laid down 
the following canon of interpretation, which is 
good, though not new, except perhaps in this State: 
It is the duty of an insurance company, seeking to 
limit the operation of its contract of insurance by 
special provisos or exceptions, to make such limita- 
tions in clear terms, and not leave the insured in a 
condition to be misled. The insured may reason- 
ably be held entitled to rely on a construction 
favorable to himself where the terms will rationally 
permit it. 





Whether statutes duly authenticated and pub- 
lished may be impeached by extrinsic evidence was 
very ably and fully considered by the Court of 
Appeals of Maryland in Berry v. The Baltimore and 
Dunn Point Railroad Co., a case which will appear 
in 41 Maryland Reports, and for an early copy of 
which we are indebted to the very excellent Reporter 
of that State, Mr. J. Schaaff Stockett. The defend- 
ants’ charter was to be void if it did not complete 
its road within four years from the time of commenc- 
ing the same. The road was commenced in 1873. 
Tn 1874 the legislature undertook to extend the time 
for the completion thereof. From an examination 








of the engrossed bill as it was finally acted on by 
the two houses of the legislature, with the indorse- 
ments thereon by the proper officers, as to the action 
of the respective houses, and the journals of both 
houses, it appeared beyond question that the exten- 
sion of time for the completion of the road was 
for five years from the 1st of January, 1875. Butin 
the printed volume of the laws for that year, the 
date 1875 was printed ‘‘1870,” so that, although 
the law of 1874 was preceded by a preamble stating 
that it was feared that the time allowed was insufli- 
cient, and that an extension of time was necessary, 
the company instead of obtaining an extension was 
really restricted two years by the act as printed. 
The court held that, as the act sealed and approved 
by the Governor was materially different from the 
act as it passed the legislature, it was void; that 
where an act has been duly authenticated and pub- 
lished as law by authority, the presumption is, that 
all the constitutional solemnities and prerequisites 
necessary toits valid enactment have been complied 
with; and this presumption exists until the contrary 
is clearly made toappear. But when it can be made 
clearly to appear that the particular bill or section 
of a bill, although it may have all the forms of 
authentication, has never in fact received the legis- 
lative assent, the court is bound to look not only 
behind the printed statute book, but beyond the 
forms of authentication of the bill as recorded in 
the office of the Court of Appeals, and if the evi- 
dence be clear and entirely satisfactory to the mind 
of the Court, to decide accordingly. That while a 
statute having the proper forms of authentication 
cannot be impeached or questioned upon mere parol 
evidence, the journals of the two houses of the leg- 
islature, in connection with other competent evi- 
dence upon the subject, may be examined as means 
of information to aid in arriving at a correct con- 
clusion as to what was the action of the legislature 
on any particular bill before it. 


Commenting on the cases of Hillis v. Wilmot, Ex., 
23 W. R. 214, and Hr parte Jacobs, L. R., 10 Ch. 211, 
the Solicitors’ Journal said: In the first of these cases 
the question arose whether a discharge in liquida- 
tion of the principal debtor had the effect of releas- 
ing his surety. It was held that it had not, not- 
withstanding that the creditor voted for the dis- 
charge, and the contrary could hardly have been 
held without in effect overruling the decision of the 
Common Pleas in Megrath v. Gray, 22 W. R. 409; 
L. R., 9 C. P. 216. The difficulty in the way of so 
deciding was the decision of Bacon, V. C., in Wilson 
v. Lloyd, 21 W. R. 507; L. R., 16 Eq. 60, and this 
difficulty was evaded by observing that Wilson v. 
Lloyd related not to a liquidation but to a composi- 
tion. The case of Ellis v. Wilmot therefore left it uncer- 
tain whether the same decision would be made with 
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respect to a composition not reserving rights against 
sureties; for although the reasoning of Cleasby, B., 
distinguishing between the statutory act of a creditor 
in assenting to a resolution which is brought before 
him in a regular course of proceedings whether he 
will or no, and in which he is called upon to form an 
opinion, and a true voluntary act of the creditor, 
seems to show that he would have held the same in 
the case of a composition, the same cannot be said of 
the judgments of Kelly, C. B., and Amphlett, B. But 
whatever doubt may have existed on this point is 
set at rest by Ex parte Jacobs, where the precise case 
arose of a composition resolution discharging the 
debtor without any reservation of rights against 
sureties, for which resolution the creditor voted. 
The Lords Justices held that the surety was not dis- 
charged, adopting the reasoning in Megrath v. Gray, 
and adding that ‘‘if resolutions for liquidation or 
for composition were to contain a reserve of remedies 
by the creditors against any other person than the 
debtor, the consequence would be that the debtor 
would not, either by arrangement or by composi- 
tion, be completely discharged from any of his 
debts in respect of which the creditor has a remedy 
against any other person, which we think would be 
contrary to the intention of the Act.” This decision 
therefore leads to the important conclusion that in 
composition resolutions rights against sureties not 
only need not, but ought not, to be reserved, and 
that sureties should, of course, be included in the 
list of creditors. 


The adjudications of the United States Supreme 
Court upon the question as to when a State Legisla- 
ture, having granted, by statute, immunity from tax- 
ation, can annul such grant by repealing the statute, 
are collated and discussed in Hewitt v. The New York 
and Oswego Midland R. R. Co., 12 Blatch. 452. The 
first case involving that question was that of Mew 
Jersey v. Wilson, 7 Cranch, 164, decided in 1812. 
These points were therein decided, (1) that a State 
may contract to exempt property from future taxa- 
tion in such manner as to make such contract irre- 
vocable without the consent of the person claiming 
the exemption; (2) that to make such contract thus 
irrevocable it must have the elements of a contract; 
(3) that one of such elements is a consideration for 
the agreement on the part of the State. The ques- 
tion was next considered in its general aspects in 
the Dartmouth College Case, 4 Wheat. 518; Provi- 
dence Bank vy. Billings, 4 Pet. 514; Charles River 
Bridge v. Warren Bridge, 11 id. 420; Gordon v. 
Appeal Tax Court, 3 How. 133; State Bank v. Knoop, 
16 id. 369; Dodge v. Woolsey, 18 id. 33; Christ 
Church v. Philadelphia, 24 id. 300. Jefferson 


Branch Bank v. Skelly, 1 Black. 436, affirmed the 
principle of these prior cases that a State legisla- 
ture, unless prohibited in terms by the State consti- 





tution, may contract to release a particular thing, 
corporation or person from taxation, and that sucha 
contract would bind subsequent legislatures. The 
same views are expressed in Binghampton Bridge 
Case, 3 Wall. 51; Home for Friendless v. Rouse, 8 id. 
430; Washington University v. Rouse, id, 439; Wil- 
mington Railroad v. Reid, 18 id. 264; Tomlinson v. 
Jessup, 15 id. 454; Miller v. State, id. 478; Holyoke 
Co. v. Lyman, id, 500; Humphrey v. Pegues, 16 id. 
244, and the Pacifie R. R. Co. v. Maguire, 20 id. 86. 
It was said by Cooley, C. J., in Hast Saginaw Man- 
ufactory Co.v. City of East Saginaw, 19 Mich. 259; 8. 
C., 2 Am. Rep. 82, wherein the whole subject was 
elaborately discussed, that ‘‘it is not very clear that 
the Supreme Court of the United States has ever at 
any time expressly declared the right of a State to 
grant away the sovereign power of taxation,” but 
an examination of the cases which we have only 
had space to cite would seem to show that the court 
was not far wrong in saying in Humphrey v. Pegues, 
supra: “It is too late to raise this question in this 
court, It has been held that the legislature has the 
power to bind the State in relinquishing its power 
to tax a corporation, It has been held that such a 
provision in the charter of an incorporation consti- 
tutes a contract which the State may not subse- 
quently impair,” and that these doctrines “‘ must be 
considered as settled in this court.” 


In the Pennsylvania Railroad Co. v. Webber, 72 
Penn. St. 27, it was held, that in an action against 
a railroad company for negligence, in killing a man 
by their engine at the crossing of a public road, it is 
not necessary to prove affirmatively that the de- 
ceased had stopped and looked up and down the 
railroad, but whether he used the necessary precau- 
tions is to be determined by the jury from all the 
circumstances of the case. The case came up again 
(75 Penn. St. 157), and this time the court held 
more emphatically the same doctrine; and, also, 
that the presumption of law in the absence of evi- 
dence is, that a traveler stopped and looked and 
listened before attempting to cross. The same court 
said, in Cleveland, ete., Railroad Co. v. Rowan, 66 
Penn. St. 393, ‘‘ As the love of life and the instinct 
of preservation are the highest motives for care in 
any reasoning being, they will stand for proof of 
care until the contrary appears;” citing as author- 
ities thereon, Railroad v. Hagan, 11 Wright, 244; 
Railroad Co. v. Hall, 11 P. F. Smith, 361; Allen v. 
Williard, 7 id. 374. On the other hand, in Warner 
v. The New York Central Railroad Co., 44 N. Y. 
465, it was apparently held error to charge the 
jury that the plaintiff will be presumed free from 
fault if nothing else appears in the case, but so much 
of that case as related to this point was obiter, and 
has no authority. See opinion of Mullin, P. J., in 
Robinson v. N. Y. Cent., etc., R. R. Co., 65 Barb. 146. 
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SOME RECENT DECISIONS — 15ra AMERICAN. 


5 me volume contains the cream of twenty volumes 

of the reports of the States of Kentucky, 
Georgia, Delaware, Indiana, Kansas, Massachusetts, 
Michigan, New York, Ohio, and Pennsylvania, and 
comprises one hundred and twenty-two cases. These 
States embrace the three most populous and the 
one most highly cultured of the Union, and together 
they contain a population of some eighteen millions, 
including the two great cities, and two of the second 
class. These facts are sufficient to indicate the 
variety and importance of the litigation recorded in 
these pages. The editorial work is performed with 
the same fidelity and intelligence that have charac- 
terized the earlier volumes; indeed, we think the 
reporter improves as the series progresses. His 
head-notes are models of statement, and his foot- 
notes are unequaled,—indeed, unapproached in 
any other series, for learning and exhaustiveness. 
For example, the note to Black v. Ward, p. 171, 
covering thirteen pages of fine type, on the subject 
of mistakes of law, is one of the most valuable legal 
monographs of which we have any knowledge. 
The note to Hillis v. Andrews, p. 382, on the much 
vexed question of false statements by vendors as to 
the value of property, is very useful and timely. 
The animal kingdom ought to be grateful to the 
reporter for his note on Harrington v. Miles, p. 356, 
showing that dogs and cats at least are property, 
and that their owners may claim indemnity for 
wrongs done to them. We note the following 
decisions as of special interest. 

In Covington Street Railway Oo. v. Packer, it was 
held, in an action by a father to recover damages 
for negligently injuring and causing the death of his 
son, eight years old, that the plaintiff could not re- 
cover for the loss of prospective service, disapprov- 
ing Ford v. Monroe, 20 Wend. 210, the leading case 
in this State. 

On the subject of easements are two important 
cases, one, Keats v. Hugo, 115 Mass. 204, holding 
that eaves projecting over the land of another, for 
more than twenty years, give no title to the land 
underneath, and the owner of the land may use it 
in any way not interfering with the eaves; and the 
other, Mitchell v. Mayor, 49 Ga. 19, holding that no 
prescriptive right can be acquired in the lateral 
support of adjacent soil. 

On the ever-recurring question of liability for 
damage by fire remotely caused by the defendants’ 
negligence, we have the case of Atchison, ete, R. R. 
Oo. v. Stanford, 12 Kan. 354, holding, against the 
doctrine of the New York, Pennsylvania, and 
Georgia cases, that the remoteness of the cause does 
not defeat the right to recover. 

There are several cases on contracts void as 
against public policy. Buck v. First National Bank, 
27 Mich. 293, holds that promissory notes, given in 








consideration of a promise by a complainant to peti- 
tion the court to mitigate the punishment of the 
convicted prisoner, are void. The same was held, 
in St, Joseph, etc., R. R. Co. v. Ryan, 11 Kan. 602, 
in respect to an agreement by a railroad company 
with a land owner, in consideration of a grant of a 
right of way across the lands, to maintain a depot 
on his lands and not to have any other within three 
miles. An agreement by expectant heirs, that if 
either should get the whole of the testator’s prop- 
erty, he should divide equally with the other, was 
adjudged void, in Mercier v. Mercier, 50 Ga. 546. 
In respect to restraint of trade, the case of Hubbard 
v. Miller, 27 Mich. 15, seems rather strong. The 
defendant sold to complainant his business of well- 
driving at G., and in consideration of the sale, agreed 
‘*not to keep well-drivers’ tools or fixtures, and not 
to engage in the business of well-driving after” that 
date. This was construed as applying only to G. 
and its vicinity, and was held reasonable. 

There are two important cases respecting trade- 
marks. In one, Glendon Iron Co. vy. Uhler, 75 Penn. 
467, the court held that the geographical name 
“Glendon ” cannot be monopolized as a trade-mark. 
The other, Laird vy. Wilder, 9 Bush (Ky.), 131, de- 
cides that the owner of a cosmetic called ‘‘ Laird’s 
Bloom of Youth or Liquid Pearl,” falsely advertising 
it as ‘‘free from all mineral and poisonous sub- 
stances,” could not restrain counterfeits. 

The right of ‘‘free speech” was recognized in 
Hunt v. State, 49 Ga. 255, where it was adjudged 
error for a judge, at a criminal trial, to limit the 
prisoner’s counsel to forty minutes for his argument. 
(This was ten minutes longer than the judge 
at the outset announced that he should allow.) 
After this we shall expect to see all the lady 
lawyers devoting themselves to criminal practice. 
This leniency to the ladies, however, is counter- 
balanced by the case of Wood v. State, in the 
same State, 48 Ga. 192, which holds that an in- 
dictment for seduction under promise of marriage 
cannot be sustained where the prosecutrix knew at 
the time of the offense that the defendant was 
already lawfully married. The defendant was a 
clergyman, and he felt so downcast at the evident 
approach of his wife’s death, that he solaced him- 
self in the society of the prosecutrix, promising to 
marry her when his wife should be ‘‘ called hence.” 
The judge very roughly says: ‘‘The woman who 
listens to such a promise is either a fool, or she is a 
bad woman already.” The case states that she was 
“a sensible (!) and well-educated woman.” The 


doctrine of this case was previously adjudged in our 
State in People v. Alger. Then, on the other hand, 
woman’s rights are recognized in Burk’s Appeal, 75 
Penn. 141, where a husband having contracted to 
sell land, and his wife refusing to join in the deed, 
it was held that the vendee could not enforce 
specific performance by the husband alone, and 
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retain part of the purchase-money as indemnity 
against the wife’s contingent claim of dower. Still 
another case in which the court are considerate of 
the ladies is Furman v. Van Sise, 56 N. Y. 435, 
where they hold that the mother of an infant 
daughter is entitled, after the father’s death, to the 
daughter's services, and therefore can maintain an 
action for her seduction, even though she is in the 
actual service of another person at the time of the 
seduction. See 11 Alb. Law J. 218. After all this 
favoritism toward the fair sex, it is refreshing to 
read Carr v. Givens, 9 Bush, 679, where a husband 
of one of several tenants in common of land was held 
entitled to an estate by the curtesy, although neither 
he nor his wife had ever lived upon or exercised any 
acts of ownership over the land, but it had remained 
in possession of the other co-tenants. 

The rights of landlord and tenant are the subject 
of two decisions. Jaffee v. Harteau, 56 N. Y. 398, 
decides that the lessor of a building, in the absence 
of fraud or express agreement, is not liable to the 
tenant or others lawfully on the premises, for their 
condition, nor does he undertake that they are ten- 


antable for the purposes for which they are appa- 
rently intended. See 2 Alb. Law J. 1. Beck v. 
Allison, 56 N. Y. 366, holds that equity will not 
enforce specific performance of a covenant in a lease, 
on the part of the lessor, to repair damages by fire. 

One of the remote evils of intemperance is exhib- 
ited in Hildebrand v. People, 56 N. Y. 394. It is 
there held, that where the prosecutor took a drink 
at a bar, and handed a fifty-dollar bill to the bar- 
keeper, who took it and refused to give change, this 
was larceny. The danger of the traffic in alcoholic 
beverages is illustrated in Ligonier v. Ackerman, 
46 Ind. 552. Here a dealer in liquors procured a 
license, paying the fee therefor; afterward, the law 
requiring the procurement of the license being held 
unconstitutional, he sued to recover back the fee; 
held that he could not recover. 

The matter of injunctions against trade infringe- 
ments by means of false representations, was the 
subject of two actions. In Hovey v. Rubber Tip 
Pencil Co., 57 N. Y. 119, the defendants, in good 
faith, issued a circular, claiming that they were the 
patentees of an article for which the plaintiffs really 
held a patent. It was held that the State court had 
no jurisdiction to restrain the publication or award 
damages. In Singer, etc., Co. v. Domestic, ete., Co., 
49 Ga. 70, the court refused an injunction against 
the publication by defendants of a false statement 
in the newspapers that the defendants had taken a 
certain prize for which both parties had competed, 
and which had been awarded to the plaintiffs. 

The longest opinion in the volume is in Owens v. 
Lewis, 46 Ind. 488, to the effect that contracts for 
the sale of standing timber are contracts for the sale 
of an interest in land, and must be in writing under 





the statute of frauds. So long an opinion respecting 





so familiar a subject can only be excused on the 
ground that trees are scarce in Indiana. Among 
the curiosities of the Indiana reports may be noted 
the great number of counsel in nearly every case. 
When a case ‘‘ goes up” in that State, it carries a 
crowd of legal eronauts with it. Thus, in seven 
cases reported in this volume, there were forty-six 
lawyers employed! It is not to be conceived that 
they were all heard, for that would amount to an 
everlasting continuance, but the fact speaks volumes 
for the public confidence in our profession. 


———_>___——_ 


FRAUDULENT STATEMENTS AS TO VALUE. 


T is a well-settled rule of the common law, as it 
was of the civil law, that a purchaser cannot be 
relieved from a contract of purchase on the ground 
of the vendor’s misstatements, where he has merely 
made use of those expressions which are usual to 
sellers, who praise at random the goods which they 
are desirous to sell. Simplex commendatio non obligat, 
So, too, it is well settled that no action lies for false 
assertions as to a matter of opinion which does not 
imply knowledge, and concerning which men may 
differ. It is on this ground mainly that courts have 
held that no action lies for a false affirmation of 
value, because value generally consists in judgment 
But the courts 
have gone quite as far in encouraging vendors in 


and estimation which are variable. 


fraud and deceit as is consistent with honesty and 
good morals. The most important of the recent 
cases on this subject is that of Z//is v. Andrews, 56 
N. Y. 83; 8. C., 15 Am. Rep. 379, which was an 
action to recover damages for fraud and deceit. 
The plaintiff, a woman, alleged that the defendant 
fraudulently stated to her that the stock of the 
Congress and Empire Spring Company was worth at 
least eighty per cent upon the par value thereof, 
which statement the plaintiff believed to be true, 
and, relying thereon, purchased from the defendant 

25,000 of the stock, and paid therefor $20,000 in 
cash, whereas the stock was not then, in fact, worth 
over forty per cent, which fact was then well known 
to the defendants. Now it is unquestionably true 
that if the affirmation of the value of the stock was 
a mere matter of opinion, the defendant would not 
be and ought not to be liable; but the late Judge 
Grover, who delivered the opinion of the majority 
of the court, said: ‘‘ The assertion by the defendants 
that the stock was worth eighty per cent of its par 
value cannot, I think, be regarded as the expression 
of an opinion as to its value, for the reason that it is 
averred that it was fraudulently made, and that 
they then knew that it was worth more than forty 
percent. I think it must be regarded as a false 
statement of the value, made for the purpose of ob- 
taining a higher price for the stock than they knew 
it was worth.” In other words, the court treated 
the statement as a false and fraudulent statement of 
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a fact, made with intent to deceive and defraud, 
and which had its intended effect, and yet the court 
held that it was not the ground of an action. 
Judge Grover said: ‘* This precise question arose in 
Harvey v. Young, Yelverton, 21.” But, unless we 
greatly mistake, the two cases were very unlike. 
In Harvey v. Young, the statement was as to the 
value of a term of years, and Buller, J., speaking of 
the case in Pasley v. Freeman, 3 T. R. 57, said: 
‘* The true ground of that determination was, that 
the assertion was a mere matter of judgment and 
opinion; of a matter of which the defendant had no 
particular knowledge, but of which many men will 
be of many minds, and which is often governed by 
whim and caprice.” And again he says: ‘‘ The 
case in Yelverton admits that, if there had been 
fraud, it would have been otherwise.” The only 
point on which the two cases could be made to turn 
in common would be that of caveat emptor, which 
was, apparently, not the ground for the decision in 
Harvey v. Young. 

The language of the opiniop jn Simar v. Canaday, 
53 N. Y. 298; 8.C., 13 Am. Rep. 523, seems hardly 
reconcilable with that in Zilis v. Andrews. There 
the plaintiff alleged that defendant had induced 
him to convey certain premises, and to receive as 
part payment therefor bonds and mortgages fraudu- 
lently represented by defendant to be good, but 
which plaintiff alleged to be worthless. Folger, J., 
said: ‘* The defendant contends that the representa- 
tions alleged to have been made by the defendant 
were not such as to afford a ground for an action. 
It is first insisted that the statements as to the value 
of the lands and of the mortgages thereon were mere 
matter of opinion and belief, and that no action can 
be maintained upon them if false. If they were 
such, no liability is created by the utterance of 
them; but all statements as to value of property 
sold are not such. They may be, under certain cir- 
cumstances, affirmations of fact. When known to 
the utterer to be untrue, if made with the intention 
of misleading the vendee, if he does rely upon them 
and is misled to his injury, they avoid the contract. 
And where they are fraudulently made of particulars 
in relation to the estate which the vendee has not 
equal means of knowing, and where he is induced 
to forbear inquiries which he would otherwise have 
made, and damage ensues, the party guilty of the 
fraud will be liable for the damage sustained.” 

In Ekins v. Tresham, 1 Levinz, 102, the court said: 
‘* Though an action will not lie for saying that a 
thing is of greater value than it is (nor by Wynd- 
ham, it is perjury to swear it, because value consists 
in judgment and estimation wherein men many 
times differ); yet to affirm that a thing is demised 
for more than it is, is a falsity in his own knowledge, 
and the party who is deceived may for such deceit 
have an action, for perhaps the lease is by parol, or 
the tenant will not inform the purchaser what rent 





he gave.” The last clause scems to have been added 
to answer a point of the defendant’s counsel. Such 
a peradventure would hardly be ground for the de- 
cision. 

It has been held, in this State, that misrepresenta- 
tions as to the actual cost of property, or the price 
paid for it, are actionable (Van Epps v. Harrison, 5 
Hill, 63); but in Holbrook v. Conner, 60 Me. 578; 
8. C., 11 Am. Rep. 212, misrepresentations by a 
vendor of real estate as to the price which he paid 
therefor were held not to be ground of an action 
for deceit; and the same rule has been either held 
or recognized in Cross v. Peters, 1 Me. 389; Hemmer 
v. Cooper, 8 Allen, 334; Manning v. Albee, 11 id. 522; 
Cooper v. Lovering, 106 Mass. 79, and Mooney v. 
Miller, 102 id. 220. But Gray, J., expressed the 
opinion in Manning v. Albee, that the utmost limit 
of the rule that mere statements of a vendor were 
not actionable, ‘‘ had been reached in applying it to 
statements of the price paid by the person making 
them.’ 

In the case last cited, the defendant had made 
false and fraudulent representations that certain 


’ 


railroad bonds, which were worthless, were selling 
in the market at a given price, and had accompanied 
the statement by the exhibition of a newspaper con- 
The court held 
the plaintiff entitled to rescind the contract. Gray, 
J., said: ‘* This last representation was one which 
the plaintiff is not shown to have had equal means 
of knowing the truth or untruth of, and on which he 
might, without imputation of negligence, rely, and, 
upon discovering it to be false and fraudulent, main- 


taining false quotations thereof. 


tain an action.” Now, sv far as appears, the plain- 
tiff in this case was quite as negligent as the plaintiff 
in the case of Hillis v. Andrews. In the latter case, 
the stock was not quoted in the market, and it does 
not appear that Mrs. Ellis had any means of ascer- 
It is quite as doubtful whether 
she could have learned its real worth, as in Zkins v. 


taining its value. 


Tresham, it was whether the tenant would have in- 
formed the purchaser what rent he paid. On the 
other hand, the defendant was a stockholder in the 
company, and therefore had facilities for learning 
the value of the stock that no outsider could pos- 
sess. 

In Slaughter v. Gerson, 13 Wall. 379, Field, J., 
expressed the general rule to be, that where the 
means of knowledge are at hand, and are equally 
available to both parties, and the subject of the 
purchase is alike open to their inspection, if the pur- 
chaser does not avail himself of these means and 
opportunities, he will not be heard to say that he 
was deceived by the vendor’s misrepresentations. 
There is no hardship or injustice in such a rule, but 
beyond that there is, to our thinking, much merit 
in the remark of Porter, J., in Mead v. Bunn, 32 
N. Y. 281, that ‘‘every contracting party has an 
absolute right to rely on the express statement of an 
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existing fact, the truth of which is known to the 
opposite party and unknown to him as the basis of 
a mutual engagement; and he is under no obliga- 
tion to investigate and verify statements, to the 
truth of which the other party to the contract, with 
full means of knowledge, has deliberately pledged 
his faith.” 





> — 


SOME VENERABLE LEGAL OPINIONS. 
MANLIvs, Nov. 12, 1875. 


To the Editor of the Law Journal: 

In my collection of autographs of gentlemen of the 
legal profession, running, in their dates, through a 
period of nearly two hundred years, are preserved some 
legal opinions of old judges and eminent counselors, 
as well as other legal documents not known to exist in 
any other form. In view of the overwhelming fact, 
that nearly one hundred volumes of reports of decisions 
of our legal tribunals, in the United States alone, are 
now published annually, it may be questionable 
whether these old legal relics are worthy of attention 
at this late day. As, however, from their age, if not 
their contents, they may be deemed to possess some 
interest as matters of curiosity, I have transcribed a 
few of them fora place in the LAW JOURNAL, or in 
your waste basket, as you shall judge most suitable. 

B. ©. 9, & 


Opinion, by Sir Clement Wearey,on a covenant to con- 
vey all the estate, real and personal, whereof A. B. 
should stand seized and possessed at his decease. 
John Smith, Esqr., by his Marriage Settlement, cove- 

nants with John Duffie, Psqr., that in case his intended 
marriage with Mary Pye should take effect and she 
happen to survive, he would, by deed, in his life-time, 
or will, convey and assure to use of her and her heirs 
and assigns, all lands and hereditaments and real estate, 
whereof he or any person in trust for him shall stand 
seized of any estate of inheritance at his decease, for 
such estate as Smith shall then have therein; and, like- 
wise, that said Mary, in case of survivorship, by virtue 
of some lawful assignment, gift, bequest, or other 
lawful assurance executed or done by Smith, have and 
enjoy to her own use all and every the goods and chat- 
tels and personal estate whatsoever, whereof or whereto 
the said Smith shall be possessed or entitled at the 
time of his decease, so happening as aforesaid. Smith 
covenants to make any further assurance to settle the 
same accordingly. 

The marriage took effect 7 or 8 years since, but they 
have had no issue, nor is there at present any great 
probability of any. Mr. Smith has relations which 
stand in need of his assistance, and he is desirous of 
making some provision for them at his death, that his 
fortune which is yearly improving by his own prudent 
industry, may not go entirely from his family. 

Qu? What isa proper method to take in order to 
answer that purpose? 


OPINION. 

By this strange Settlement, the wife is entitled only 
to such estates as the husband shall be seized of an 
estate of inheritance in at the time of his death; there- 
fore, Lapprehend he may settle his real estate to the 
use of himself for life; remainder to his first alive sons 
in tail; remainder to his daughters in tail; remainder 
to such relations as he shall think fit; but this must be 
done by deed executed in his life, and not by his will. 





As to his personal estate, he may give away any part 
of it in his life, but I fear it will be difficult to settle it 
in such manneras to take it out of the covenant. 

C. WEAREY, 24th Nov., 1725. 





A passage in our gubernatorial history is here pre- 
sented, by the declaration in a suit brought by aroyal 
Governor against a clergyman, for unlawfully marrying 
the Governor’s daughter to an English Lord. 


Mayor’s Court, 
June, in the year of our Lord, 1733. t 
New York, ss.: 

His Excellency, William Cosby, Esqr., complains 
against Alexander Campbell, Clerk, in custody of the 
highsheriff of the city of New York, &c., for that he, the 
said Alexander, on the twenty-eighth day of March, in 
the year of our Lord one thousand seven hundred and 
thirty-three, about the hour of twelve in the night of 
the same day, with force and arms, the close and house 
of him the said William Cosby, situate in the South 
ward in the city of New York, and within the juris- 
diction of this court, unlawfully, without the license, 
consent, or knowledge of him the said William, did 
break, enter, and Elizabeth Cosby (then being a virgin, 
unmarried and under the age of eighteen years, and 
daughter of the said William Cosby, she the said 
Elizabeth then and there being under the custody, 
government and education of the said William Cosby, 
her father, and he the said William Cosby then being 
Captain General and Governor and Chief of the 
Province of New York, New Jersey, and territories 
thereon, depending in America and Vice Admiral of 
the same, and Colonel in his Majestys Army), he the 
said Alexander Campbell (then being a priest in orders), 
did then and there privately and clandestinely marry 
to the Lord Augustus Fitz Roy, without the leave, con- 
sent or knowledge of the said William Cosby, father 
of the said Elizabeth, and without any banns thereof 
being published, in manifest contempt of the laws of 
Great Britain and of this Province; and other harms 
to him the said William, he the said Alexander then 
and there did against the peace of our, Our Lord, the 
King, that now is, and to the damage of him the said 
William Cosby, five hundred pounds, and, therefore, 
he brings this suit, &c. 

MuRRAY, p. Quer. 


An opinion given by Judge David Jones of the Supreme 
Court, in 1764, on demurrer to a declaration upon 
an award. 


Jacob Van Wagganen and others adversus The Trus- 
tees of Kingston. 

Having considered this case with a proper degree of 
attention, it appears to me from the words of the 
award, that the referees really intended that a line 
should be actually run between the two stations men- 
tioned by them previous to the releases being executed : 
1st, because they expressly say a line shall be run from, 
&e., to, &e. Which said line, that is to say when run, 
shall be the North East bound of the Tract of land in 
controversy; 2dly, because when they come to direct 
releases to be given for the lands on each side of the 
line, they say of the line so ordered to be run as afore- 
said; 3dly, because they directed how the expense 
of running the said line should be paid; and there 
again say of the line ordered to be run as aforesaid, 
but no person being appointed by the award to run the 
line, the award could not be performed, and must con- 
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sequently be totally void. I, therefore, give it as my 
opinion that judgment should go for the Defendants. 
Davip JONES. 


Another opinion by the same Judge. 


The King adv. John Henry Lydius. Information 
for Intrusion. Special verdict found. 

I having considered this case and examined the 
authorities relative to it, it appears to me, 

1st, That he who enters on the Crown lands animo 
possidendi is guilty of an intrusion. 

2nd, That the facts found by the jury sufficiently 
evince that the defendant entered into both the tracts 
mentioned in the information animo possidendi. 

3dly, That the authorities relative to the matter of 
offices — the King not taking but by matters of record, 
and that an information for intrusion will not lie 
before office found, relate only to such lands as have 
been granted by the Crown and have returned to it 
again by escheats, forfeitures, &c., and do not extend 
to such lands as have never passed from the Crown. 
I, therefore, give it my opinion that judgment go for 
the King. DAVID JONEs. 

It can at least be said of the foregoing judicial opin- 
ions, that they are models of brevity, and would not 
go far towards filling one hundred volumes of reports 
annually. 

Opinion of Lord Chancellor York, and of the late Lord 
Chancellor Campden, on titles derived by the Kings 
subjects from the Indians or natives. 

In respect to such places as have been or shall be 
acquired by treaty or graut from any of the Indian 
Princes or Governments, your Majesty’s letters patent 
are not necessary; the property of the soil vesting in 
the grantee by the Indian grants, subject only to your 
Majesty’s right of sovereignty over the settlements as 
English settlements, and over the inhabitants as Eng- 
lish subjects who carry with them your Majesty’s 
bans wherever they form colonies, and receive your 
Majesty’s protection by virtue of your royal charters. 


Opinion of lawyers on a question of practice. 


There were two causes in ejectment brought by dif- 
ferent persons upon the same title against different 
defendants, who also claimed under one common 
title, or rather the heirs of the patentee defended both 
actions ; in one, because of the warranty in the sale of 
the defendant, in the other because the defendant was 
only atenant. In these actions, there were Views by 
different juries, which were all upon the Views at one 
and the same time, and in these Views those things 
which affected each cause were shown at the same time 
to both the juries of View. The same surveyor and 
shewer was appointed in each cause, and also the 
same witnesses were subpcenaed, some of whom were 
from foreign countries. 

In one of these causes, the costs have been taxed, in 
which the surveyor and shewerand the witnesses have 
been allowed their taxable fees, and it is insisted that 
they shall not be allowed in the other causes, because 
they are paid by the allowances already made in the 
first bill, there having been xactually but one and the 
same service done, tho there were two causes. 

On the other hand it is insisted, that the two causes 
are really distinct and separate; and that what is taxed 
to one defendant in one cause, cannot be deducted 
from what is taxable to the defendant in the other 





cause. The Chief Justice being in some doubt, it has 
been agreed to take the sense of the Practisers on these 
points as to what has been aud ought to be the practice 
in such cases. 

In the above case, we are of opinion that the two 
causes should be considered as entirely distinct, and 
that the costs be-taxed accordingly. 

Dec. 10, 1773. 

Rost. R. Livrneston, Junr., 
PeTeR VAN SCHAACK, 
STEPHEN De LANCEY, 
JouHN Jay, 


Rp. Morris, 

SAMUEL JONES, 
Wm. WICKHAM, 
Rups. RirzMa. 


An opinion by Alexander Hamilton. 

Barent Van Benthuysen, Jur., by his will dated 
Juue 8, 1768, disposed of his estate as follows: To his 
mother during her life, after her death, to his brother 
Jacob, and to his heirs forever; but provided he should 
die without issue, then all the estate to be equally 
divided among the heirs of the deceased Barent Van 
Benthuysen, and the heirs of the deceased Jacob Kip, 
his mother’s brother, all equal share and share alike, 
and to their heirs and assigns forever, respectively, as 
two branches share and share alike. 

The question now in dispute is, whether under this 
clause in the will, the estate is to go to the heirs-at-law 
of Barent Van Benthuysen and Jacob Kip, or to be 
equally divided among all the children of B. Van Ben- 
thuysen and Jacob Kip. 

The mother took the whole and held it during her 
life. Jacob Van Benthuysen entered upon it after her 
death, and died without issue in 1780. At his death, 
A., the heir-at-law of Barent Van Benthuysen, and 
B., the heir-at-law of Jacob Kip, divided the estate 
between them. One of them sold to H. Livingston, 
and Livingston to Mr. Parsons, who has now posses- 
sion. Quere. Is the title a good one? 


OPINION. 


I have considered the within case, and compared it 
with the words of the will, and my opinion is the title 
of Mr. Parsons, as within stated, isgouod. Yet, as the 
matter is disputed, and there are expressions in the 
will which give room for a question, it may be prudent 
in Mr. Parsons, before he pays any more money, to file 
in Chancery a Bill of Interpleader, making Mr. 
Livingston and those who dispute his title, partners, to 
the end that there may be a legal decision of the ques- 


tion. 
A. HAMILTON, January 2, 1795. 


UO 


MICHIGAN DECISIONS.* 
SUPREME COURT— OCTOBER TERY, 1875. 
CONSIDERATION. 

The withdrawal of opposition to bankruptcy pro- 
ceedings, already,begun, is a valid consideration for an 
agreement between petitioning creditors and the de- 
fendants in bankruptcy. Sanford v. Huxford. Opin- 


ion by Campbell, J. 
CONVERSION. 


1. Cross-examination of plaintiff’s witnesses as to 
their character, without reference to the issue, should 
be regulated at the discretion of the judge. Bissell v. 
Starr. Opinion by Marston, J. 

2. It does not concern a bailee, sued for conversion, 
whether the plaintiff bought the property with his 


* From Henry A. Chaney, Esq. 
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own money or not. He cannot question the bailor’s 
right to recover its value. Ib. 

3. In an action for conversion, it is immaterial 
whether or not the plaintiff would have sold the goods 
for a certain price at auction; it would not fix the 
measure of damages. Ib. 

4. 1t is competent, in a suit for conversion, to give 
evidence tending to show that the defendants had re- 
ceived the goods and delivered them to a third person 
not authorized by the plaintiff to receive them; also 
that they had the goods about the time they were de- 
manded by the plaintiff and did not deliver them to 
her, but denied having ever received them. Ib. 

EVIDENCE. 


1. Impeaching witness.— Where a witness had had no 
settled place of residence for any length of time, an 
impeaching witness was allowed to show what his 
reputation had been at a place where he had been 
living four years before the trial. Keator vy. People. 
Opinion by Campbell, J. 

2. It is proper, on direct examination, to ask an im- 
peaching witness if he would believe the impeached 
witness under oath. Ib. 

FALSE PRETENSES. 

To sustain an action for obtaining goods under false 
pretenses, the plaintiff need not have actual personal 
knowledge of the facts; but if he honestly believes them 
to be true, he may rely on such statements, received 
through the usual channels, as business men of ordin- 
ary prudence would act upon. Galloway v. Burr. 
Opinion by Marston, J. 

INSURANCE. 

1. If insurance agents advance to the company the 
money for a premium and take the note of the insured 
for the amount, and negotiate it, the condition of the 
policy that the premium shall be actually paid before 
the company becomes liable, is sufficiently complied 
with, and the company cannot cancel the policy with- 
out notifying the assured and refunding or offering to 
refund the unearned premium. Home Ins. Co. v. 
Curtis. 

2. It is sufficient delivery of an insurance policy to 
leave it in the hands of the agents of the company, if 
they are willing to retain it, subject to the order of a 
third person, even though he does not call for it. Ib. 


JUDICIAL NOTICE. 

1. As acourt must have judicial knowledge of the 
position and action of those who act as its officers, no 
better evidence of their official character is needed 
than proof that they openly act in court in such capac- 
ity; this is so in a trial for perjury where it appears 
that the oath has been administered by a man acting 
as deputy clerk. Keatory. People. Opinion by Camp- 
bell, J. 

2. An information cannot be made better or worse 
for inserting or omitting a matter judicially noticed. 


Ib. 
MISTAKE. 


After accepting and paying a bill. the drawee can- 
not recover back the amount of it from the payee on 
the ground that he had paid it under a mistake as to 
the reliability of the drawer’s security, which had 
proved to be fictitious. National Bank vy. Burkham. 
Opinion by Cooley, J. 

RAILROAD. 


A railroad company, though required to maintain 
side-fencing, is not liable for the destruction of cattle 








suddenly let loose upon the track through a breach in 

the fencing caused by a storm, and existing through 

no fault or neglect of the company. Robinson v. Grund 

Trunk Railway. Opinion by Graves, Ch. J. 

TAX. 

A'specific tax obliging mining companies to pay more 
upon mineral obtained in the State, and exported be- 
fore it is smelted, than on that which is smelted 
within the State, isa tax on inter-State and foreign 
commerce, and is an application of the doctrine of 
protection. Iron Vo. v. Auditor-General. Opinion by 
Cooley, J. 

—_——__>____—. 
NEGLIGENCE OF CARRIER AS AFFECTING 
PASSENGER. 
ARMSTRONG v. THE LANCASHIRE AND YORKSHIRE 
RAILWAY COMPANY. 

Railway company: collision between tivo trains of differ- 
ent companies: negligence on part of both companies: 
injured passenger identified with driver guilty of con- 
tributory negligence : joint wrong-doers. 

The plaintiff, a traveling inspector of the carriage depart- 
ment of the London and North-Western Ralleray Com- 
pany, was traveling with a free pass of that company in 
a train of theirs upon a journey on the defendants’ line 
of railway, over which the London and North-Western 
Company had running powers, and whilst so traveling 
the train in which the plaintiff was came into collision 
with a number of coal trucks of the defendants, which 
were being shunted on their line by their servants, and 
the plaintiff received bodily injuries. It was in evidence 
that either in consequence of the hazy state of the 
weather and the slippery state of the rails the driver of 
the plaintiff's train was unable to stop the train when he 
came in sight of the distance signal, which had been put 
at “ danger” by the defendants’ servants, or that he dis- 
regarded it. The jury, in an action by the plaintiff against 
the defendants, found that the accident was due to the 
joint negligence of the defendants, in shunting the 
trucks when a possonger train was due, and of the Lon- 
don and North-Western Railway Company,in their driver 
running past the danger signal ; and it was 

eld, by Bramwell and Pollock, BB., approving of and act- 

ing on the decision in Thorogood v. Bryan, 8 C. B. 115; 18 
L. J. 336, C. B., that the contributory negligence of the 
driver of the London and North-Western Railway Com- 
pany’s train, with whom the plaintiff must, for the pur- 
pose of the action, be identified, disentitled the plaintiff 
to maintain an action for damages against the defend- 
ants for their negligence. 

HIS was an action for negligence on the part of the 

defendant railway company, and the declaration 

charged that the plaintiff was lawfully traveling in a 
train of carriages drawn by a locomotive engine law- 
fully being and running upon a railway of the defend- 
ants, and the defendants so negligently, etc., conducted 
themselves in the control and management of their 
railway, aud in keepiug the same in proper order and 
condition, that the train of carriages in which the plain- 
tiff was then traveling ran into and came into collision 
with a train of wagous and trucks of the defendants 
then standing and being on the said railway, whereby, 
ete. (alleging injury to the plaintiff). 

Plea, not guilty, and issue joined thereon. 

At the trial of the cause at the Manchester summer 
assizes, 1874, before Archibald, J., the following facts 
were proved in evidence: The plaintiff was a traveling 
inspector in the service of the London and North- 
Western Railway Company, in their carriage and 
wagon department, and was, in August, 1873, traveling 
from Leeds to Manchester, with a pass from, and in one 
of the trains of, that company, who have running pow- 
ers over the defendants’ line. In its course the train 
had to pass a station called Clayton Bridge, on a branch 
of the defendants’ line, and on arriving at that station 
the train ran into and came into collision with some 
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coal wagons and trucks which were then being shunted, 
by the direction of the station-master, from a siding, 
and the plaintiff received serious injury from the cou- 
cussion. The distance signal of the station was at 
“danger "’ at the time; but it appeared that, in conse- 
quence of the hazy weather, the slippery state of the 
rails and the high speed at which the train was travel- 
ing, the driver of the engine either failed to perceive 
the signal, or was unable to stop the train after seeing 
the signal, before the collision occurred; and he him- 
self said that, owing to the hazy weather, he was not 
able to perceive the signal in time. The jury found that 
the collision was the result of the joint negligence of 
the defendants in shunting coal trucks when a passen- 
ger train was due, and of the London and North-West- 
ern Railway Company in their driver not attending to 
the signal, and the damages were asséssed at 4001. A 
verdict for the defendants was directed by the learned 
judge, and leave was reserved to the plaintiff to move, 
in pursuance of which leave a rule was subsequently 
moved for and obtained to enter the verdict for the 
plaintiff, upon the ground that, on the facts as proved 
and found by the jury, the learned judge was wrong 
in directing the verdict to be entered for the defend- 
ants. Against that rule 

Herschell, Q. C., and C. Crompton now showed cause 
on the part of the defendants. The verdict was rightly 
entered for the defendants, and the case is governed 
by Thorogood v. Bryan, 8 C. B. 115; 18 L. J. 436, C. B., 
which is precisely in point. The plaintiff in that case, 
who was a passenger in an omnibus, was run over by 
another omnibus belonging to the defendant, and it 
was held that, if it were found that want of proper 
care on the part of the driver of the omnibus in which 
the plaintiff was riding conduced to the accident, the 
plaintiff could not recover, and the verdict must be 
for the defendant, inasmuch as the plaintiff must be 
identified with the driver of the omnibus in which he 
was riding. A like decision was come to by this court 
in the case of Bridge v. The Grund Junction Railway 
Company, 3 M. & W. 244, where it was held in a case of 
a collision between two trains, that the plaintiff must 
show the accident to be due exclusively to the defend- 
ant’s negligence, and that joint negligence of the de- 
fendant, with other persons having charge of the train 
in which the plaintiff was traveling, was not sufficient. 
The case of Thorogood v Bryan remains unoverruled, 
although in a case in the Admiralty Court, the Milan 
(6 L. T. Rep., N. S., 590; Lush, Adm. 388; 32 L. J. 105, 
Prob. Eccl. & Adm.), Dr. Lushington said he would 
not be bound by, and that he did not approve of, the 
decision there (p. 594 of L. T. Rep., N. S.), yet, never- 
theless, practically that learned judge, in deciding the 
case before him, acted on a principle analogous to that 
of Thorogood v. Bryan. The rule in Thorogood v. Bryan 
was moved on the ground that Williams, J., erred 
in telling the jury that negligence in the driver of the 
plaintiff’s omnibus would be contributory negligence, 
and it was not until after the decision of a similar case 
of Catlin v. Hill, 8 C. B. 123, that the court gave judg- 
ment in Thorogood v. Bryan. The decision in Thoro- 
good v. Bryan was recognized as correct in Rigby v. 
Hewitt, 19 L. J. 291, Ex.; 5 Ex. 240, and Greenland v. 
Chaplin, 5 Ex. 243; 19 L. J. 293, Ex., but it must be ad- 
mitted that it is remarked upon adversely in the notes 
to Ashby v. White, 1Sm. L. C. 6th edit. 266. That, how- 
ever, is only the opinion of the writer, and that it is 
submitted is not sufficient to upset a decision which 
has never been judicially overruled. [Pollock, B., re- 








ferred to Redfield on Carriers (American), subsest. 

364. Bramwell, B.—A person may be unable to get 
out of the way of two omnibuses in consequence of 
the misconduct of the two drivers, and be run over. 
Surely he might sue the proprietor of either vehicle, 
but it would, I take it, be necessary for him to allege 
that the accident arose from the joint negligence of the 
defendant and the driver of another omnibus.] In 
Wuite v. The North-Eastern Railway Company, E. B. 
& E. 719; 28 L. J. 258, Q. B., a child was injured by 
the joint negligence of the person in whose charge it 
was, and of the railway company, and Williams, J., 
there acted upon Thorogood v. Bryan as settled law. 
Secondly, the facts do not bear out the finding of the 
jury as to the negligence. That of the defendants was 
in having the coal trucks on their line, and that of the 
driver of the London and North-Western train in not 
regarding the signals. The latter company were bound 
to obey the signals. But for the negligence of the 
London and North-Western driver in disregarding the 
signal, the coal wagons would have done no harm, and 
the defendants cannot be held liable fora mere non- 
feasance in leaving the wagons there. [Bramwell, B.— 
Could the defendants recover from the other company 
for the damage done to the defendants’ trucks by the 
collision?] He submitted that they could. It wasa 
case like that of Davis v. Mann, 10 M. & W. 546; 12 L. 
J. 10, Ex., where the owner of a donkey negligently 
left the animal in the way, and it was held he could 
recover against a person negligently driving over it. 
The London and North-Western Railway Company 
might, by using due care, have avoided the accident. 
Wright v. The Midland Railway Company, 20 L. T. Rep. 
N. S. 436; 42 L. J. 89, Ex.; L. Rep., 8 Ex. 137, is in favor 
of the defendants. The question really is, who caused 
the accident? What the defendants did was merely 
giving an opportunity to others to be negligent. [Bram- 
well, B., referred to Radley v. The London and North- 
Western Railway Company, 45 L. J. 73, Ex.; L. Rep., 
9 Ex. 71.]* 

Pope, Q. C., and G. B. Hughes, for the plaintiff, sup- 
ported their rule — It is admitted by the other side that 
in the absence of negligence in the Londonand North- 
Western Railway Company, the plaintiff could have 
recovered against the defendants. The case of Thoro- 
good v. Bryan is distinguishable, even if it be taken as 
rightly decided. The plaintiff there himself contrib- 
uted to the accident. But that case has always been 
somewhat doubted; The Milan, ubi sup., and notes to 
Ashby v.White,1 Sm. L. C. 6th edit. p. 226. To say 
that a passenger is tu be “ identified’ with the driver 
of a public stage carriage isa startling proposition, and 
it may be asked, Where is this process of identification 
to stop? Why may not a passenger be liable in an ac- 
tion for negligence on the part of the driver? [Pollock, 
B.— The phrase dves not, I think, involve volition on 
the passenger’s part, but means merely that he has 
equal rights with the driver. Bramwell, B.—If a bale 
of goods had been damaged by such an accident, could 
the owner have recovered compensation?] Possibly 
he might have done so. [Bramwell, B.— And if a car- 
riage let out for hire be injured by a collision caused 
by the joint negligence of the driver of it and the 
driver of another carriage, could the owner of the in- 
jured carriage maintain such an action?] Probably he 


might. In Tuff v. Warman, 2 C. B., N. 8., 740; 26 L. 
J. 263, C. P.; in error, 5 C. B., N. 8., 573; 27 L. J. 222 





7. case has since ror reversed on appeal; see 33 L. 
T. ; L. Rep., 10 Ex. 100; 44 L. J. 73, Ex. 
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C. P., Williams, J., alludes to the criticisms passed upon 
the decision in Thorogood v. Bryan, and it is also men- 
tioned in Smith’s Master and Servant, p. 28), 3d ed. 
From Shearman and Redfield on Negligence, 2d ed., 
s. 46(American), cited in Childs v. Hearne, 48 L. J. 100, 
Ex.; L. Rep., 9 Ex. 176, it would appear that in America 
the current of legal authorities is rather against the 
principle of the decision in Thorogood v. Bryan; (See 
Webster v. The Hudson River Railway Company, 28 N. 
Y. 260; 11 Tiff. 262; Eaton v. The Boston and Lowell 
Railway Company, 11 Allen, 500; and Chapman v. The 
New Haven River Ruilway Company, 19 N.Y. 341.) 
When the driver is the agent or servant of the plaintiff, 
the latter may have no remedy. But in the case of a 
railway carriage, omnibus or public vehicle, the passen- 
ger has no voice in selecting or appointing the driver. 
They cited also Quurman v. Burnett, 6M. & W. 499; 9 
L. J. 308, Ex. 

BRAMWELL, B.—I am of opinion that this rule must 
be discharged. It is impossible, I think, to distinguish 
the present case from Thorogood v. Bryan, except in 
one particular, and that is in the defendants’ favor. 
It must not be supposed, so far as my individual opin- 
ion is of any value, that I am at all dissatisfied with 
the decision in Thorogood v. Bryan. It has been ad- 
mitted by Mr. Pope that, if his contention is right, the 
owner of a bale of goods, which was being carried by 
the defendants, and had been damaged by an accident 
similar to the one from which the plaintiff has received 
injury, would be entitled to have anaction. The learned 
counsel was also constrained to admit that if a carriage 
had been let to hire aud injured by the joint negligence 
of its driver and the driver of another carriage which 
came into collision with it, the owner of the hired car- 
riage could maintain an action for compensation for 
such damage. These, I confess, seem to me to be start- 
ling propositions. But there is another difficulty. If 
the present action is maintainable against the defend- 
ants, it is upon the ground that they were joint wroug- 
doers with the London and North-Western Railway 
Company? If so, there is this difficulty, that one of the 
wrong-doers is so through contract, and the other by 
tort. Can there be a joint liability with regard to the 
negligence or breach of duty toward the plaintiff, and 
no joint liability as to the contract under which he was 
being carried? Would another action be maintainable 
against the London and North-Western Railway Com- 
pany? Suppose that the plaintiff had merely been an 
ordinary passenger, could he maintain one action for 
breach of contract against the London and North- 
Western Railway Company which carried him, and 
also another action against the defendants, through 
whose negligence the coal wagons which caused the 
accident were left on the line of railway? These are 
questions worthy of consideration; and in this partic- 
ular case there is, I think, good reasons for holding 
that the rule in V/horogood v. Bryan should apply, how- 
ever unreasonable it may at first sight appear to be. 
The plaintiff cannot bring an action against the London 
and North-Western Railway Company, because he was 
their servant; and yet it is said that he may maintain 
an action against another company, the defendants, 
who only contributed to, and certainly were not the 
proximate cause of, the mischief. It would follow 


from that, therefore, that the servants of a railway 
company may in case of a collision sue what I may call 
the opposing company, but that they cannot sue 
the company who were the proximate cause of the in- 
jury suffered by them. Surely a most preposterous 





consequence. I am, however, prepared to decide the 
present case on the authority of Therogood v. Bryan, 
which, though it may have been questioned and im- 
peached, has never been overruled, and has since been 
acted on. But asI have already said, I think this case 
is distinguishable from that case, and in a point that is 
favorable to the defendants, and that the latter are 
entitled to avail themselves of it upon this rule, not- 
withstanding that there is no cross rule. Certain 
points were put by the learned judge to the jury, and 
he reserved leave to the plaintiff to enter a verdict on 
the ground that, if the findings of the jury were sup- 
ported by the evidence, and these findings showed the 
plaintiff to be entitled to the verdict, then it should be 
entered for him. Now, in assenting to leave to move 
to enter a verdict against him, the learned counsel for 
a defendant does not consent to have the matter de- 
cided against him and the rule made absolute without 
regard to the verdict of the jury. He must be taken 
to adopt the proceedings only so far as they are sup- 
ported by the evidence. The question whether there 
was any evidence of negligence in the defendants was 
left open. The point may be put thus: The defend- 
ants, doubtless, were guilty of negligence, but it was 
negligence the consequences of which the other railway 
company might have avoided by the use of reasonable 
care; and it is clear to my mind that the defendants 
might have maintained an action against the London 
and North-Western Railway Company to recover com- 
pensation for the damage sustained by their coal wag- 
ons by reason of the collision, for which the case of 
Davis v. Mann, ubi sup., is an authority; and if that 
be so, it would be highly unreasonable that the plain- 
tiff should have this action against the defendants. 
Pouuock, B. I also think that this rule should be 
discharged. It is sufficient to say that I think the case 
is not distinguishable from Thorogood v. Bryan, and 
is governed by that decision. I must not be taken as 
in any way expressing dissatisfaction with the decision 
in that case. The only difficulty I have had in apply- 
ing it has been in consequence of the use of the word 
“identified ’ in the judgment of the court there. If 
the court are to be taken as meaning by that word that 
the plaintiff, by his own proper conduct, as by the se- 
lection of the omnibus in which he was riding, so acted 
as to constitute the driver his agent, the proposition 
would, I think, be an unsustainable one. But Ido not 
understand the word to be used in that sense. I take 
the court to mean by it that, under the circumstances 
of the case, the plaintiff, for the purpose of the action, 
must be taken to be in the same position as the owner 
of the omnibus or his driver. The case of Wuite v. The 
North-Eastern Railway Company, wbi sup., is an illus- 
tration of this, where the child, as far as regards con- 
tributory negligence, was “identified ’’ with its grand- 
mother, in whose charge it was, although it could not 
be said that the child exercised any volition in the 
selection of its grandmother for its companion. If, 
then, the rule laid down by Parke, B., in Bridye v. The 
Grand Junction Railway Company, wbi sup., that 
‘*although there may have been negligence on the part 
of the plaintiff, yet, unless he might, by the exercise of 
ordinary care, have avoided the consequence of the de- 
fendauts’ negligence, he is entitled to recover; if, by 
ordinary care, he might have avoided it, he is the 
author of his own wrong,” be adhered to, it seems to 
me that no hardship follows, inasmuch as the plaintiff is 
only in the same position as the donkey in the case of 
Davis v. Mann, and, notwithstanding the carelessness 
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of the driver of the train he was traveling by, he would 
be entitled to recover against the defendants, supposing 
that their negligence was of a similar character to that 
of the defendant in Davis v. Mann. It may be said, 
why should he not have a right of action against both 
companies? The answer to that question is that a man 
may have an action against two tortfeasors for any act 
causing the injury; but there is no hardship in saying 
that, if two independent persons are in a position 
somewhat hostile to each other, then the right to main- 
tain a separate action against one may be an answer to 
an action against the other, for the plaintiff must show 
that the negligence of the one whom he sues was the 
proximate cause of the accident. Therefore I think 
that the defendants are entitled to our judgment. 


Rule discharged. 
——_»___ 


THROUGH CARRIAGE AND THROUGH 
TICKETS. 


THE recent decision of Hall v. North-Eastern Rail- 

way Company, 23 W. R. 860; L. R., 10 Q. B. 437, 
takes us one step forward, in the sense of solvitur am- 
bulando, to the solution of a difficult class of questions 
relating to railway transit. But to understand its 
position it may be convenient to notice the following 
results of decided cases on the subject. 

First, it will be substantially accurate to say (al- 
though it is possible for contracts to be worded other- 
wise) that whenever persons or goods are accepted by 
a railway company, which receives the whole fares, to 
be carried or sent to a place beyond its own limits, the 
contract will be held to be one entire contract with the 
receiving company, to the exclusion of any contract 
with other companies over whose line the transit may 
in part take place (Bristol and Exeter Railway Com- 
pany v. Collins, 7 H. L. 794; Webber v. Great Western 
Railway Company, 13 W. R. 755; 3 H. & C. 771; Coxon 
v. Great Western Railway Company, 5 H. & N. 274), 
unless, indeed, the receiving company express them- 
selves to the contract as agents for the other companies 
in respect of the transit over their respective lines. 

Secondly, it follows from this that the contracting 
company is liable for all matters occurring on other 
lines than its own as if the lines were its own; so that 
it is even held liable for accidents to passengers oc- 
curring off its own line without any negligence on the 
part of its own servants, but through the sole negli- 
gence of the company owning the lines; and that 
equally, whether it travels over that line by virtue of 
running powers or under a voluntary arrangement. 
Blake v. Great Western Railway Company, 10 W. R. 
388; 7 H. & N. 987; Thomas v. Rhymney Railway Com- 
pany, L. R., 6 Q. B. 266. But from Wright v. Midland 
Railway Company, L. R., 8 Exch. 137, where it was held 
that the company was not liable foran accident caused 
on its own line by the sole negligence of another com- 
pany which had running powers over it, it follows that 
the contracting company would be equally free from 
liability for an accident caused on another company’s 
line by the negligence of a third company having run- 
ning powers over that line. 

Thirdly, however, it is competent to any company 
thus contracting for the whole transit to protect itself 
by contract from liability for loss or damage occurring 
off its own line, a contract which, as not relating to its 
own line, is not affected by the railway and canal traffic 
act (Aldridge v. Great Western Railway Company, 15 
C. B., N. 8., 582; Zunz v. South-Eastern Railway Com- 





pany, L. R., 4 Q. B. 539), the effect of which stipula- 
tion, coupled with the entireness of the contract, will 
be that for loss or damage off the contracting com- 
pany’s line there may be no remedy at all, not against 
the contracting company because of the stipulation, 
nor against the company where the loss or damage oc- 
curred for want of a contract. Coxon v. Great West- 
ern Railway Company, 5 H. & N. 274; Mytton v. Mid- 
land Railway Company, 4 id. 615. 

Fourthly, however, this last statement must be taken 
subject to the qualification that, although there may 
be no express contract with the company through 
whose negligence the loss or damage happens, yet that 
company may be liable in tort on their obligation as 
common carriers, or, perhaps more correctly, as bailees 
intrusted with the goods or with the passenger’s per- 
son (Pozzi v. Shipton, 8 A. & E. 963; Marshall v. York 
and Newcastle Railway Company, 11 C. B. 655; Martin 
v. Great Indian Peninsular Railway Company, L. R., 
3 Exch. 9), in which latter case Channell, B., limits his 
judgment in favor of the count in tort by saying that 
“it is not to be considered as charging the mere breach 
of a contract by non-performance, but as charging 
something done by the defendauts in the nature of an 
affirmative act injurious to the plaintiff’s property.” 
It is possible that this class of cases is to be reconciled 
with those previously cited in some such way as is indi- 
cated by these words, and that the liability of the com- 
pany with whom the contract is not made is to be lim- 
ited to acts of negligence and the like, and does not 
include liability for the non-performance of acts which 
they were not under contract to perform. or even for 
loss or damage in respect of which no negligence can 
be imputed to them. But this point is certainly at 
present involved in some obscurity. 

Fifthly, the point was raised in Bristol and Exeter 
Railway Company v. Collins, 7 H. L. 794, in the whole 
course of which a most striking variety of opinion 
was displayed, whether, if the contract were construed 
as a contract with each successive company in the line 
of transit, the conditions which limited the contract 
with the receiving company would attach themselves 
to each successive contract, or whether the new con- 
tracts would be open and unconditioned. Upon this, 
as with respect to the other branch of the case, opin- 
ion differed; but the other branch of the case being 
decided as it was, that is, in favor of the through con- 
tract, no authoritative opinion could be pronounced 
upon this point. The recent case of Hall v. North- 
Eastern Railway Company has some bearing on this 
question. There the plaintiff had obtained from the 
North British Railway a free pass to travel with cattle 
on a journey which extended on to the defendants’ 
line. The free pass, as usual, exonerated the company 
issuing it from all risk. The plaintiff was injured on 
the defendants’ line by their negligence, and the ques- 
tion was whether he could sue them. It was held that 
when he presented his pass to the defendants and 
traveled under it, he so traveled upon the same terms 
with them as with the company which issued it. ‘* The 
plaintiff claimed to travel on the North-Eastern line 
without paying any fare, and therefore on the same 
terms on which he traveled free on the North British 
line.” The question was entirely novel, and Quain, 


J., concurred, not without hesitation. On the cases it 
would seem clear that the contract was a contract for 
the entire journey with the North British Railway 
Company, and that any action on the contract must 
have been brought against them; but yet a condition 
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in that contract availed as a defense to the defendants. 
In the case, then, of a passenger, are there two sets of 
contracts; one entire contract with the original com- 
pany, and another set of special and particular con- 
tracts with each carrying company in succession? 
This seems very contrary to the course of decision. 
But if there were not separate contracts, in what shape 
does the defense arise? If it were held that the con- 
tract was not single and entire, but with the original 
company on its own account for the whole, and also as 
agent for the other companies for their respective 
parts, the difficulty would be solved; the terms would 
necessarily attach. But the decisions are opposed to 
this view. Yet sense and justice seem to require it, 
and the difficulty of giving effect otherwise to the 
meaning and intention of the parties is patent, and is 
strikingly shown by some of the cases above cited. 
“When he engaged,” says Blackburn, J., “to travel 
at his own risk, he engaged with the North British Com- 
pany that he should be carried on to Newcastle ex- 
actly on the same terms as if the North British line 
extended to Newcastle. But what is wanted is an en- 
gagement with the North-Eastern; if the words mean 
that (they do not express it), it is the doctrine of 
separate contracts.’’ But for the decisions, one of 
which, being in the House of Lords, is past reversal, 
we might hope that some such conclusion might be 
reached; as the matter stands, we seem landed in a 
hopeless dilemma, which the language of the learned 
judges in Hall v. North-Eastern Railway Company 
does not solve, but only evades. Meanwhile, it is to be 
observed that a similar question might arise with re- 
spect to goods; must we conclude that there also there 
would be a similar implied presentation (as it were) of 
the contract under which the goods traveled, with the 
goods, to the carrying company, and an acceptance by 
the carrying company on those terms? There seems 
as strong reason to say so as to hold as was held in 
Hall v. North-Eastern Railway Company. But what 
is the difference between ‘saying this, and saying that 
the original company contracted with the passenger or 
owner on behalf of all:the companies? It seems only 
expressing the same result in an iutricate and round- 
a-bout way. We by no means say that, to say the lat- 
ter, would not be very good sense; but the decisions 
are difficult to bend in the required direction. — So- 
licitors’ Journal. 


DIGEST OF RECENT AMERICAN DECISIONS. 


SUPREME COURT OF RHODE ISLAND.* 
HIGHWAY. 

1. A statute of the State, enabling a city to intro- 
duce pure water, empowered the city to elect water 
commissioners for a fixed term, and for such subse- 
quent terms as the city might determine, to prescribe 
the duties and compensation of the commissioners, 
and to regulate the mode and causes of their removal 
from office. The city owned the water-works, re- 
ceived rents for water, and controlled the use and dis- 
tribution of the water. In an action against the city 
for damages resulting from an unsafe highway, the 
damage being caused by a stream of water thrown 
from a city hydrant across the highway by the em- 
ployees of the water commissioners, held, that the 
water commissioners and their employees were the 
servants of the city, and that the city was responsible 
for their acts. Aldrich v. Tripp. 





* From Arnold Green, Esq., Reporter, and to appear in 
Vol.11,R.1. Reports. © : 





2. A city or town charged with a public duty in con- 
sideration of valuable privileges is liable to an indi- 
vidual who suffers special injury from a neglect of the 
duty, and a city or town which derives an emolument 
from the exercise of powers conferred upon it is liable 
for the negligent or unskillful exercise of these powers 
by its agents, or for the neglect of a duty which is 
imposed by or results from the exercise of them. Ib. 

3. In such cases the officers engaged in the execution 
of the powers are to be regarded as the agents of such 
city or town. Ib. 


wILL. 


1. Legacy to testator’s wife of four shares in the W. 
Manuf. Co. for her life, with gift over after her death, 
of one share each to five special legatees, three of 
whom were also residuary legatees. Pending the life 
estate the directors of the W. Company doubled the 
number of shares of capital stock, allotting one share 
of new stock to each share of old on payment of $750. 
Before the issue of this new stock a share was worth 
from $2,500 to $3,000; after it, a share was worth from 
$1,800 to $1,900. On complaint in equity by one ef the 
special legatees against the administrator, who had 
taken four new shares and paid for them out of the 
estate, held, as between special and residuary legatees, 
that the special legatee was entitled to so much of the 
value of the new share as grew out of the accumulated 
profit, to be ascertained, if necessary, by a master. 
Bushee v. Freeborn. 

2. Held, further, that on payment by the special 
legatee of all the money paid by the administrator for 
a new share, the special legatee could have a share 
transferred to him. Ib. 

8. Held, further, that as to the fifth share given to 
the fifth special legatee, he was entitled to the value 
of a share or its equivalent in money, calculated on 
the value of the stock at the time the testator gave it. 
Ib. 

4. Semble, if the capital had been increased during 
the testator’s life, the above questions could not have 
arisen. Ib. 

5. Semble, that in the present case any other con- 
struction would allow the directors of the W. Com- 
pany to alter the testator’s will. Ib. 

6. A statute in force providing that, ‘‘ Whenever 
any child shall be born after the execution of his 
father’s or mother’s will, without having any provision 
made for him in such will, he shall have a right and in- 
terest in the estate of his father and mother in like 
manner as if the father or mother had died intestate, 
and the same shall be assigned to him accordingly.” A 
testator, by his will, gave a bequest of $2,000 in trust, 
the income to be used for his daughter until twenty, 
or until married, then the trust fund to said daughter. 
In case, however, of her death under twenty or un- 
married, the sum so held in trust, together with the 
accumulated interest thereon, was bequeathed in 
equal shares to her brothers and sisters then living. 
More than a year after the execution of the will a son 
was born to the testator, for whom no provision was 
made in the will except the above described contin- 
gency. Held, that the provision was not such as was 
contemplated by the statute, and that the son was en- 
titled to share in his father’s estate as in case of intes- 
tacy. Potter v. Brown. 

7. A general pecuniary bequest in lieu of dower is 
not subject to abatement pro rata with the other pe- 
cuniary bequests in case of insufficient assets. Ib. 
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8. Sembdle, that in case of an insufficient personalty 
the realty may be charged by implication with the 
payment of debts and legacies. Ib. 

9. Held, that in case of such charge the executor is 
not obliged to enforce it in favor of the legatees. Ib. 


—_———_¢—_— 
OBITUARY. 


HON. JOHN WELLS. 


OLLOWING close upon the death of ex-Judge Met- 
calf, comes news of the death of Judge Wells, of 
the Supreme Court of Massachusetts, which occurred 
on Monday last. John Wells was born in Rowe, 
Franklin county, Mass., in 1818; was graduated from 
Williams College in the class of 1837. He then complet- 
ed a course of law at the Harvard Law School, and com- 
menced the practice at Chicopee. He was afterward 
made Probate Judge of Hampden county, and so well 
had he sustained himself as an upright man, a careful 
lawyer and a sound jurist, that in 1868 he was appointed 
by Gov. Bullock to fill a vacancy on the Supreme 
Bench. He was not a brilliant lawyer, but he was a 
most conscientious and industrious judge. 





> ——_ 
BOOK NOTICES. 


Law asa Science. The Introductory Lecture delivered at the 
University of Pennsylvania, by Professor James Parsons, 
on October 1, 1875, at the we of the Annual Course 
ip the Law Department. Printed by the Class. 


ROFESSOR PARSONS, in his polite answer to the 

request of the class for liberty to publish his lec- 
ture, says he desired “to lift the mind to a contem- 
plation of law in its entirety,’ etc. We think he has 
succeeded in doing this; indeed, in lifting the mind 
away out of sight and sound of all sublunary matters. 
If the law should become subject to the Professor’s will, 
it would soon be “ one of those things that no fellow can 
find out, you know.”’ Here is a pamphlet written in 
praise of “the vast scheme of converting law into a 
science.”” In the mist and vagueness of his, ideas 
and the strange indirectness and involution of his 
rhetoric, it is somewhat difficult to conjecture what he 
is driving at, and the more we ponder the pamphlet 
the more dumb-foundered and uncertain we grow. The 
author says very finely, ‘‘ when words cease to be the 
integument of thought, they become a senseless jar- 
gon.” It seems to us that the Professor’s style is a 
complete rhinoceros’ ‘“‘integument.’”” As far as we 
can penetrate, however, the following seem to be the 
cardinal doctrines of this new gospel of legal meta- 
physics: first, codes are an abomination; second, 
precedents should be utterly ignored; third, a lawyer 
should never advocate a cause he does not believe in. 
Now our readers can see from this statement, which 
we really believe a fair representation of the Profes- 
sor’s — we were about to say views, but willsay, rather, 
dubitative glimpses — what a queer system of law he 
would have; no codes—the principles of law all un- 
certain and capricious; no precedents —an utter ab- 
sence of anybody’s views as to what those principles 
ought to be, and every man left to his own uninstracted 
judgment; advocacy always to be sincere —uno case to 
have more than one side! The Professor declares that 
“something must be done to save society from a sec- 
ond flood, though the catastrophe this time is a legal 
deluge.”” This may be so, although it has not rained 
much up our way yet; but if it is so, we hardly think 
society will recognize in Professor Parsons a second 





Noah, or in his pamphlet a new ark. (The Professor, 
with a fine talent for mixed metaphors, does not speak 
of that which is to afford an escape from the threat- 
ened evil as an ark, but as a “‘ panacea.) Now if all 
judges were as profound as Professor Parsons seems to 
be, it might be safe to do without codes. But all 
judges are not, and it can hardly be expected that the 
University of Pennsylvania, even with the Professor to 
turn the crank, can grind out lawyers fast enough for 
the present exigencies of society, and so we must be 
content with our present system, until he shall have 
graduated disciples enough, standing, as he so elegantly 
expresses it, ‘“‘on a common footing of equality” with 
himself, to commence business on the improved 
foundation. The Professor thinks that the men who 
“inflicted the Code of Procedure upon New York have 
passed in the profession, Heaven save the mark! neither 
for Austins nor for Eldons.”” This is severe, espe- 
cially when it is considered how infectious the “ in- 
fliction’’ has proved on both sides of the Atlantic. 
It is indeed to be regretted that men will go on build- 
ing labor-saving machines whose noise may disturb 
the slumber and scare the senses of respectable Rip 
Van Winkles dozing on the heights of metaphysics. 
When we hear such sentiments we are carried back in 
recollection about a third of a century, and seem to 
hear Daniel Webster saying to the veterans of Bunker 
Hill, *‘ venerable men, you have come down to us from 
a former generation.’’ The Professor’s sentiment on 
this score will be a quite appropriate contribution to 
the curiosity department of the approaching centennial 
exhibition in his peaceful city, and in any view can 
only be regarded with amusement. The essence of 
the Professor’s views about precedeuts is expressed in 
one sentence: ‘“*Take away the authority of prece- 
dent, and let the mind grapple with law, as it does 
with other sciences.’ Certainly, it is all right to 
“grapple ’’ until you have seized the object, but when 
it has once been grasped, what’s the use of a crowd of 
other people “‘grappling’’ forit? If there is any doubt 
or uncertainty about the seizure, we have no objec- 
tion to a fresh *‘ grapple,’’ but when a principle is once 
satisfactorily settled, it ought to have the authority of 
precedent, be there never so many abstruse meta- 
physical gentlemen standing hari by, with their 
sleeves turned up, all ready to “grapple.’’ Is not the 
“science? into which our author would fain convert 
law a vast collection of precedents? Pray, what is 
“science” but the knowledge of things which meu 
have previously found out for certain, and recorded? 
A science without precedents would be an anomaly. 
We have looked over this extraordinary production 
for the purpose of quoting some passages to give our 
readers an idea of the author’s style and thought. 
But really we cannot spare the space necessary to con- 
vey an adequate notion of either. He opens grand 
avenues that turn out cul de sacs. He plants ladders 
that lead us nowhere. We must content ourselves 
with one sentence, in which we are told where we are 
to look for the lawyers of the future: ‘It is the closet 
of the thinker, where the mind can concentrate itself 
upou a problem, and not be called off for other duty 
until the solution is found, that promises greater re- 
sults than can be expected from the rattling turn 
of a judicial treadmill.’ Doubtless if Napoleon had 
planned his campaigns and fought his battles only with 
wooden pegs on a fox and geese board he would have 
been a greater captain! So, probably, Lord Mansfield 
would have been a greater lawyer if he had thought 
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out the commercial law which he created, in his li- 
brary, and never gone into court! It is such vision- 
aries as the author who sneer at the men who devised 
the New York Code! 

We would be courteous to dignitaries, and we have 
no quarrel with Professor Parsons. But when we re- 
gard him as an instructor of youth in the law, and see 
his class of innocent bewildered young men asking 
him to publish this lecture, and sitting up nights, with 
wet napkins bound about their brows, trying to un- 
derstand it and imagining that this is law, we confess 
we lose our patience. We have no patience with this 
new school of legal scientists, legoloists, or whatever 
they are pleased to call themselves. They probably 
will not do much real harm, because they themselves 
don’t know what they want, and nobody else can 
guess. But human life is too short for the study of 
their profundities; possibly in the next world, where 
there is plenty of time, it may serve for occupation — 
or punishment. 


Blatchford’s Circuit Court Reports. Vol. XII. New York: 
Baker, Voorhis & Company, 1875. 

Among the Federal reports there is no series more 
interesting and important — excepting, of course, that 
of the Supreme Court—than is this series of Judge 
Blatchford. It embraces the judgments of the Circuit 
Court of the Second Circuit—a Circuit which has 
transacted within its borders a very large proportion 
of all the business of the country that could evoke the 
jurisdiction of the federal courts. And not only in 
the dignity and variety of the questions presented for 
adjudication, but also in the learning and ability of its 
judges is this Circuit conspicuous. The late Judge 
Woodruff was a jurist of the highest talent; Judge 
Johnson will sicceed him worthily; while of the dis- 
trict judges it may with great truth be said that they 
are without exception thorough and accurate lawyers 
and honest and able judges. 

This volume is rich in bankruptcy and patent cases — 
especially in the latter, of which we have counted 
some thirty. A few of the cases we notice briefly. 
In Cooke v. The United States, p. 43, the United States 
Treasurer had purchased treasury notes from Cooke, 
which were afterward found to be forgeries, and the 
United States sued Cooke to recover what it paid him. 
Held, that the government was not estopped. It was 
said by Woodruff, J., in his opinion, that the decision 
in The Bank of the United States v. Bank of Georgia, 
10 Wheat. 333, holding a bank concluded by receiving 
its own bills which had been fraudulently altered, de- 
pended upon the special circumstances of the case, 
and that in general an agent having authority to re- 
tire genuine notes of his principal cannot conclude 
his principal by purchasing forged notes. This case is 
one of great interest and we shall hereafter discuss it 
more fully. In the case of The Stuyvesant Bank, 179, 
chapter 257, Laws of New York of 1853, allowing savings 
banks to make temporary deposits in other banks, and 
providing that the assets of such banks on their becom- 
ing insolvent should, after paying the circulation, be 
applied to the payment of such deposits, was held to 
provide a rule of distribution merely and not to give 
the savings bank a lien. In re Jaycox, 219, it was 
held, among other things, that where a safe-deposit 
company, in violation of law, began the banking busi- 
ness and therein discounted notes for the bankrupt 
which were not paid, the notes were void, and a claim 
for the money loaned was illegal. In Beecher v. Clark, 





256, a voluntary conveyance of real estate by the owner 
to his wife, through a third party, was held void as 
having been made in fraud of the husband’s credit- 
ors, and this whether or not the wife knew of the 
fraudulent intent. In the case of Thomas, 370, it was 
held that an executive mandate is not a prerequisite 
to proceedings by a magistrate for extradition, unless 
required by treaty with the country asking the extra- 
dition. In some respects the most important case in 
the book is that of Joseph Stupp, alias Carl Vogt—an 
individual who has stalked through our courts during 
the last two or three years, about as the Ghost stalks 
throngh Hamlet—which decides a number of questions 
relating to extradition. 

Although several of the cases came up on appeal, we 
notice only one case heard before more than one judge. 
The authoritative force of each decision rests, there- 
fore, entirely on the individual character and learning 
of the judge making it. With the “gathered wis- 
dom” of such a Circuit Court as that we suggested 
last week, the Circuit Court reports would have a per- 
suasive force hardly less, if it were less, than that of 
the reports of the Supreme Court. 

The publishers of this volume deserve especial men- 
tion for the very excellent manner in which they have 
caused the printers and binders to do these works. 


—_——__>__—_—— 
DECISIONS OF THE COURT OF APPEALS. 


THE following decisions were handed down on Tues- 
day, November 23, 1875: 

Judgment affirmed— People v. Foster; People v. 
Adams.—— Order of general term reversing that of 
special term affirmed, with costs — Leavey v. Gardner. 
— Judgment reversed and new trial granted — Peo- 
ple v. Godfrey .—— Order reversed and motion granted, 
and proceedings remitted, without costs to either party 
upon this appeal — Bathgate v. Haskin. —— Judgment 
affirmed, with costs of all parties on the appeal by the 
executors to be paid out of the fund, and without 
costs of either party on the other appeal — McLaugh- 
lin v. McDevitt (sub nom. Doherty v. Glocken).— 
Judgment affirmed, with costs—Chipman v. Mont- 
gomery; Johnson v. Williams.— Judgment reversed 
and new trial granted, costs to abide event — Seaver v. 
The Mayor, etc.—— Order granting new trial reversed 
and judgment ordered on nonsuit, with costs — Wood 
v. Fisk.——Judgment reversed and complaint dis- 
missed, with costs—Geery v. Geery.——Order af- 
firmed, with costs— Wehle v. Conner; People ex rel. 
Buckley v. The Board of Police. 


—_— > 


NOTES. 


‘WHE Florence correspondent of the London Times, 

writing of the jury system in Italy, says: ‘“The juries 
in many instances take upon themselves the functions 
of legislation, and, finding fault with capital punish- 
ment and what they consider the general severity of 
the Code, they temper the law by admitting extenuat- 
ing circumstances in cases where the crime only ex- 
hibits the worst character of aggravation. This prac- 
tice is equally fatal to the administration of sound 
justice and to the integrity of the public conscience. 
What demoralizing effect this tampering with truth 
and justice may have upon all social and moral traus- 
actions it is easy to imagine. Of the many authors 
of great startling crimes, the enormity of which has 
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within the past twelvemonth shocked public opinion 
in Europe, some have never, owing to the inefficiency 
of the detective police, been brought to trial at all; 
others—such as the murderer of a popular man, 
known for his acts of beneficence, in the market-place 
of Sienna, the murderer of the Councillor of the Pre- 
fecture in the streets of Parma, and others—have 
been found guilty, but with “extenuating circum- 
stances,” and have escaped the gallows, which would 
have been only too good forthem. Apart from this 
misplaced tenderness, the juries in Italy are also per- 
plexed in the discharge of their duties by the compli- 
cation and confusion of the questions to which they 
must find an answer. There is no summing up of the 
case on the part of a judge, whose clear impartial state- 
ment may do away with false impressions wrought by 
the specious arguments of the advocates. The judge, 
without any explanation, or definition, merely lays 
before the jury a string of questions drawn up with 
the most refined subtlety of forensic casuistry. In 
the instance of the priest Plebano at Alessandria — to 
quote only one case—the questions were at least a 
score; they filled a column of a newspaper, and were 
couched in such puzzling and obscure language that I, 
for one, had I had the misfortune of being impaneled 
with eleven other men, should have been utterly unable 
to make head or tail of the case. The whole system of 
criminal proceedings in Italy seems to me wrong from 
beginning to end. Enamored of English institutions, 
the Italians have introduced trial by jury; they have, 
however, taken their model, not directly from Eng- 
land, but second-hand from France, where, owing to 
the over-refining and somewhat pedantic disposition 
of the national mind, the system had undergone modi- 
fications which almost completely altered its nature.”’ 


On their business cards and in ink of deep black, 

Messrs. Action & Fee, two young men of the law, 

To inform the great public what other men lack, 

But what they can perform with a linguistic jaw, 

In a phrase (for it is not a sentence), ’tis short and un- 
broken, — 

Have related that ‘‘ French, German and Spanish ” 
are “‘ spoken.”’ 

A suggestion I’ll make, and charge nothing therefor, 

That they now do illumine their front office door, 

Like a fashionable bootmaker’s shop in Broadway, 

With Geneva French, Ici l'on parle Francais ;” 

And thereunto add — a distinguishing token — 

The refined and poetic, “ Hier wird Deutsch ge- 
sprochen ;”’ 

And in meek emulation of some Spanish babbler, 

The laudation conclude with “‘ Espaviol se habia.” 

W. A. H. 


Singular cases sometimes arise in the construction of 
wills when some clerical error has been committed or 
some glaring but unintended inconsistency appears. 
The case of Moore v. Beagley, 33 L. T. Rep., N. S., 198, 
is one of these. The testator, says the Law Times, di- 
rected his trustees, after his wife’s death, to pay £600, 
part of the proceeds of his residuary estate, “unto my 
two daughters, Sophia and Eliza, in equal shares abso- 
lutely ; and if either or both of them shall happen to die 
in the life-time of my said wife, then the share intended 
foreach daughter so dying shall be in trust for such her 
child or children, as shall attain the age of twenty- 





one years, or, being a daughter or daughters, shall 
attain that age or marry under that age, and if more 
than one, in equal shares and proportions; and if 
there be one such child, then upon the trusts therein 
declared, concerning the other moiety of the said last- 
mentioned trust fund.’ The testator died, leaving his 
widow and two daughters surviving. His daughter 
Sophia died before the widow, who died in 1874 without 
having been married. The question was whether the 
surviving daughter was entitled to the whole fund. 
It was decided that the words “ one such child ’’ were 
to be construed “no such child,’’ and that the fund 
belonged to the daughter Eliza. It is no doubt a dan- 
gerous thing to tamper with the words of a will, how- 
ever absurd its provisions; but in this case the decis- 
ions of Jones v. Westcomb, 1 Eq. Ca. Abr. 245, in which 
a gift to a wife in succession to the child of which she 
was enciente, she not being really enciente, was estab- 
lished, and of Meadows v. Parry,1V. & B. 124, justify 
the opinion of the Vice-Chancellor. But the case 
might have been better put upon other grounds. The 
Vice-Chancellor asks why the testator should have 
preferred a surviving daughter to a single child of a 
deceased daughter, and adds that he clearly intended 
the £600 to go to the surviving daughter if the deceased 
daughter only left one child. But the learned judge 
ought to have noticed that there is a substantive gift 
to the single child of a deceased daughter; the words 
are ‘“‘ to such her child or children ”’ ** being a daughter 
or daughters.’’ And if there had been one child of a 
deceased daughter, we think the express gift would 
not have been canceled by the implication in the suc- 
ceeding clause. That clause would probably have been 
held void for repugnancy. And asa will ought to be 
construed as a whole, and could only be construed in- 
telligibly by rectifying what was obviously a mistake, 
the correction made by the Vice-Chancellor would 
have been made equally for the benefit of such a sur- 
viving child as for that of the remaining daughter. 


Itis worth while to point out, says the Solicitors’ 
Journal, that the proposition for which Lear v. Ed- 
monds, 1 B. & Ald. 157, is commonly cited, and which 
it certainly appears to warrant, must, after the decision 
in Lehain v. Philpott, 23 W. R. 876, L. R., 10 Ex. 242, 
be abandoned. That proposition is, that it isno answer 
to an action for rent that a distress has been taken and 
is still held. Following a series of decisions which 
really establish the contrary to that proposition beyond 
a doubt, the court held in the recent case that no 
action can be brought while the distress is still retained. 
If Lear v. Edmonds can be supported at all, it must be 
on the ground of a very special demurrer; but the only 
satisfactory way of dealing with it is to treat it as 
altogether overruled; and, indeed, it has been already 
disregarded as an authority in America. This view is 
more in accordance with the historical signification of 
distress as it is exhibited in Sir H. Maine’s History of 
Early Institutions, than the view accepted from Lear 
v. Edmonds; and witha remedy so extensive and vio- 
Jent as distress, it cannot be complained of as unreas- 
onable. The distinction must be observed between 
distress forrent, and the concurrent remedies open to 
a creditor whose rights rest on modern transactions 
which have in them more of the contractual element, 
as a mortgage or a pledge, where there is no doubt that 
both remedies may be pursued concurrently. 
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CURRENT TOPICS. 


HE efforts of the New York Bar Association, in 
behalf of a State association, ought to meet 
with a warm response from the lawyers of the State. 
For the sake of the profession, such an organization 
is every way desirable. But beyond and above this 
consideration, for the sake of the State—for the 
sake of jurisprudence—the administration of jus- 
tice —such an association is necessary. The six or 
seven thousand lawyers of the State wield, even 
without organization, a considerable influence; but 
associated, and their influence would be the most 
powerful in the State. In England, the bar is an 
important Factor of the government, because, from 
its location and its condition, it is unified. In this 
State, as in the other States, divided and dispersed, 
it has no collective force. Legal education, legal 
procedure, codification, statutory revision, legislation 
—the whole broad field of judicature — demand con- 
centrated, combined influence and action. In the first 
address of the executive committee of the Bar Asso- 
ciation of New York occur these words: ‘* We look 
forward to the forming of similar associations in 
other cities and counties, with which we hope to be 
affiliated, and if from them may grow an Association 
of the Bar of the State of New York worthy of the 
past history of that bar, powerful by its intelligence 
and learning, and influential by its integrity and 
patriotism, the benefits of such an association, not 
only to ourselves, but to the entire Commonwealth, 
can hardly be over-estimated.” That an effective 
State Association should be formed, local associa- 
tions are first necessary. They are easily formed, 
if rightly undertaken. With local associations in a 
half dozen cities, a State Association would be as- 
sured, and would grow in time to represent the 
whole State. 


The New York Evening Post is very hard on the 
Daily Register, the ‘‘ official law journal” of New 
York. The Post has recently undertaken to publish 
‘summaries ” of the cases argued in the Court of 
Appeals — that is to say, a recapitulation of the facts 
contained in the ‘‘ case,” which is prepared and sent 
to the Post directly after the argument, and to 
which the necessary ‘‘ affirmed” or ‘‘ reversed” is 
added so soon as the decisions are announced on 


Tuesday. The Daily Register, “ official law journal” 
as aforesaid, not to be behind-hand in enterprises of 


Vor. 12.— No. 23. 





a legal character, has been in the habit of ‘‘ appro- 
priating ” bodily this property of the Post. Where- 
upon the Post proceeded to copyright its “summary,” 
and to notify the Daily Register and all others to 
“beware.” As the ‘‘summaries” are only useful 
to show the facts that have been presented to the 
court, and are entirely silent as to what the court 
has decided, the readers of the Daily Register are 
not likely to be very serious losers. The Court of 
Appeals decisions seem to have become very attract- 
ive recently, for not only is the Daily Register so 
covetous of them as to be guilty of a literary piracy, 
but a periodical, cal'ed the ‘‘ Weekly Digest,” re- 
cently undertaken, is endeavoring to establish a 
foothold by representing that, ‘‘ by special arrange- 
ments with the Reporter,” it is to have, exclusively, 
abstracts of the decisions. Of course, all such state- 
ments are sheer fabrications. In the first place, the 
Reporter would hardly be able to long continue any 
such monopoly; in the second place, he would not 
attempt it. The Law Journa has, for six years, 
given abstracts of the Court of Appeals decisions, 
with hard!y any intermissions. We shall hereafter 
give them. 


The Commissioners to Revise the Statutes of this 
State have completed thirteen chapters of the new 
Revision, and intend to submit them to the Legisla- 
ture for adoption at the approaching session. They 
have also collected and arranged the material for 
the preparation of the repealing, explanatory and 
temporary acts which would be rendered necessary 
should these chapters be separately enacted. These 
thirteen chapters cover the jurisdiction of courts of 
record and the ordinary proceedings in an action. 
In a conversation with a Tribune reporter, Mr. 
Throop, the chairman of the Commission, stated 
that the Revision was, in principle, based on the 
present Code. While he was not prepared wholly 
to approve that system, the commissioners had found 
it in existence, and their Revision did not differ 
in essentials from it. But they had taken great 
pains to simplify the modes of procedure, to re- 
move difficulties and reconcile doubts arising in 
consequence of obscure language and conflicting 
decisions, and, so far as- was proper, they had in- 
corporated the third part of the old Revised Stat- 
utes in this part of the work. The dovetailing of 
this elder law with the more recent Code had re- 
quired great care and labor. The rest of the Code 
of Procedure —that relating to special remedies, 
such as replevin, dower, proceedings by and against 
executors and administrators, quo warranto, habeas 
corpus, matters and proceedings by limited and in- 
ferior courts—though in great part digested, Mr. 
Throop stated, would have to go over to the Legis- 
lature of 1877. The Commissioners have revised 
the chapters that they are about to submit, very 
thoroughly, in the light of suggestions made by 
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lawyers and judges, and have, in some instances, 
entirely re-written their original work. The ap- 
pointment of Judge Johnson to the Circuit Court 
creates a vacancy in the Commission which cannot 
easily be well filled. We notice that in speaking of 
the work of revising the original drafts, Mr. Throop 
nowhere speaks of Mr. Caverno, who holds a place 
on the Commission. We trust that he is usefully 
employed in forwarding the Revision. 


The idle gossip which has connected the name of 
Chief Justice Waite with the presidential candidacy 
has been effectually silenced by a letter from him, 
in which he says: ‘‘ Of course I am always grateful 
to my friends for any efforts in my behalf, and no 
one ever had those more faithful or indulgent; but 
do you think it quite right for one occupying the 
first judicial position in the land to permit the use 
of his name for political position? The office came 
to me covered with honor, and when I accepted, my 
chief duty was not to make it a stepping-stone to 
something else, but to preserve its purity, and, if 
possible, make my name as honorable as that of my 
predecessors. No man ought to accept this place 
unless he shall take a vow to leave it as honorable 
as he found it. There ought never to be any neces- 
sity for rebuilding from below. All additions should 
be above. In my judgment the constitution might 
wisely have prohibited the election of a Chief Jus- 
tice to the Presidency. Entertaining such a view, 
could I properly or consistently permit my name to 
be used for the promotion of a political combination, 
as now suggested? If I should do so, could I at all 
times and in all cases remain an unbiased judge, 
in the estimation of the people?” 

cetnnentipagnan 
NOTES OF CASES. 

\ E have received the opinion of Judge Shipman, 

«f the United States Circuit Court, in the case 
of Lathrop v. Stedman, the general principles in- 
volved in which, as is stated by the judge, ‘‘are of 
great importance, and concern pecuniary interests 
in this country of no ordinary magnitude.” The 
case was, in brief, this: The charter of the Ameri- 
can National Life and Trust Company provided that 
it ‘‘may be altered, amended or repealed at the 
pleasure of the General Assembly.” In pursuance 
of a statute of the State, Stedman, insurance com- 
missioner of the State, petitioned a court for a 
trustee of the property of the company for deficiency 
of assets. The petition was denied. Subsequently, 
the General Assembly, after a preamble setting forth 
the deficiency of assets of said company and its 
refusal to report, resolved that the said charter 
should be repealed and become void on a certain 
day; provided, however, that if it should make up 
its assets, and receive a certificate to that effect 
from the commissioner, the charter should continue. 
The company did not make good its assets, and the 











commissioner was about to take possession of the 
property of the company, as by statute provided, 
when certain creditors filed this bill in equity to 
restrain such commissioner, on the ground that the 
resolution of the General Assembly was void. The 
question before Judge Shipman was, whether a pro- 
visional injunction should be granted. On the ques- 
tion of the power of the General Assembly to repeal 
the charter—a question that has of late excited 
much interest —Judge Shipman said: ‘‘A charter 
is a contract between the State and the corporators, 
and the corporation takes the grant subject to the 
limitations which are contained in the act of incor- 
poration. If no power of repeal is reserved, none 
can be exercised; but when a charter itself in a 
general statute provides that the charter is subject 
to repeal by the legislature, at its pleasure, without 
restrictions or conditions limiting the power of re- 
peal, the legislature has the right to exercise its 
power summarily and at will; and its action, being 
a legislative and not a judicial act, cannot be re- 
viewed by the courts, unless it should exercise its 
power so wantonly and causclessly as palpably to 
violate the principles of natural justice; and in such 
case, a repeal like other legislative acts, which do 
thus palpably violate the principles of natural jus- 
tice, may be reviewed by courts. The power of the 
legislature, therefore, is not unlimited, for the pri- 
vate rights of persons are not subject to an unjust 
and despotic exercise of power by a legislature, 
without means of redress.” It is to be observed 
that the charter in the case was repealable ‘‘ at the 
pleasure of the General Assembly,” and was there- 
fore unlike the charters in the Pennsylvania cases of 
Erie, ete., R. R. Co. v. Casey, 26 Penn. St. 287, and 
Commonwealth v. Pittsburg & Connellsville R. R. Co., 
58 id. 46, which were subject to repeal only for 
abuse or misuse of the franchise. It was also unlike 
the charter in Allen v. McHeen, 1 Sumn. 276, wherein 
was reserved a right to limit, restrain or annul the 
powers conferred. 


In Hale v. Sherwood, 40 Conn. 332, the facts were 
as follows: Plaintiff and another deposited money 
with defendant as stakeholder upon an unlawful 
wager. Plaintiff, claiming to have won, demanded 
the entire deposit of defendant; but defendant re- 
fused to comply with the demand, and paid the 
money to the other party. In an action by plaintiff 
to recover the amount deposited by him, held (Park, 
J., dissenting), that plaintiff’s right was not defeated 
by the fact that his demand covered the whole 
amount of the stake, and was made in affirmance of 
the wager. The court remarked, with obvious satis- 
faction, that ‘‘the courts of this State have very 
seldom been called on to enforce” wagering con- 
tracts. The only case mentioned was Wheeler v. 


Spencer, 15 Conn. 28, where a plaintiff sought to 
recover his deposit from the stakeholder. 


Judge 
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Hinman, who gave the opinion of the court, after 
considering the questions involved, came to the fol- 
lowing conclusion: ‘‘ The doctrine to be extracted 
from all the cases is this, that money received by a 
third person, not a party to an illegal transaction, 
may be recovered back before it is paid over, as 
money had and received to the plaintiff’s use; and 
that where an illegal wager has been laid, either 
party may notify the stakeholder not to pay it over 
to the winner, and recover back the amount of his 
stake; and it is wholly immaterial whether the event 
upon which the money was staked has or has not 
happened, when the party chooses to recall it.” 
That the demand by plaintiff of the entire sum was 
no reason why he should not recover his deposit is 
supported by Hastelow v. Jackson, 8 Barn. & Cress. 
221; 15 E. C. L. 204. Bayley, J., says: ‘‘It has 
been urged that the money had been paid over be- 
fore the action was brought, and the plaintiff had 
done no act to rescind the wager, nor had even 
intimated that he claimed his own money, and that 
only. But if a stakeholder pays over money without 
authority from the party, and in opposition to his 
desire, he does so at his own peril. * * * And 
the defendant, having paid over the whole, after 
the plaintiff's prohibition, which was valid as toa 
moiety of the stakes, paid over that moiety wrong- 
fully, and is liable to refund it to the present 
. plaintiff.” « 


An interesting, though not novel, question relat- 
ing to the construction of wills was decided in 
Treharne v. Layton, 33 Law Times Rep. (N. 8.) 327. 
A testatrix bequeathed the residue of her real and 
personal property unto her granddaughter for her 
sole use during her life-time, and, after her death, 
to her children in equal parts. The will subse- 
quently contained a proviso, that in case the said 
granddaughter died leaving no issue, the whole of 
the above property should go to the next of kin. 
One child only was born to the said granddaughter, 
and died within a few hours of birth. Upon the 
death of the granddaughter, her husband brought 
ejectment for the real property bequeathed by the 
said will, as heir to the deceased child, against 
the next of kin, the defendants. Held, by the 
Exchequer Chamber (affirming the Queen’s Bench), 
that this vested gift to the children of the grand- 
daughter was not divested by the subsequent gift 
over upon her death, leaving no issue; and that the 
defendants had no right to the property. This 
decision was rested entirely on authority, with a sort 
of half concession that reason and right were the 
other way. The modern cases holding the same way 
are Hx parte Hooper, 1 Drewry, 264; White v. Hill, 
L. R., 4 Eq. 265, and Bryden v. Willett, 7 id. 
472. The rule established by the authorities is, 


that when there is a vested gift to children, subject 
to a tenancy for life by the parent, a gift over upon 





the death of the tenant ‘‘ without leaving children ” 
does not divest the interest which has been held by 
a child who has died before the parent. That is to 
say, the word ‘“‘having” is read for ‘‘leaving.” 
Maitland v. Chalie, 6 Madd. 248; Re Thompson’s 
Trust, 5 De G. & Sm. 667. This, of course, is not 
true of a contingent gift. Pollock, B., in his opin- 
ion, said: ‘‘I only desire to quote a remark of Lord 
Ellenborough, in Isherwood v. Oldknow, 3 M. & &. 
396: ‘It has been sometimes said communis error 
Jacit jus; but I say communis opinio is evidence of 
what the law is, not where it is an opinion merely 
speculative and theoretical, floating in the minds of 
persons, but where it has been made the ground- 
work and substratum of practice.’ Even if they 
were wrong, I think we cannot go behind these 
decisions, and upset the practice founded upon 
them.” 


In Chasemore v. Turner, 33 Law Times Rep. (N. 8.) 
323, the Exchequer Chamber decided the following 
point in relation to the Statute of Limitations: In 
answer to a plea of the Statute of Limitations in 
an action upon a promissory note, a letter from the 
defendant, written within six years of the com- 
mencement of the action, was put in evidence by 
the plaintiff: ‘‘The old account between us, which 
has been standing over so long, has not escaped our 
memory, and as soon as we can get our affairs 
arranged we will see you are paid; perhaps, in the 
meantime, you will let your clerk send me an ac- 
count of how it stands.” Held (Lord Coleridge 
dissenting), reversing the judgment of the majority 
of the Queen’s Bench, that this letter was a suffi- 
cient acknowledgment to bar the Statute of Limita- 
tions. In delivering judgment, Amphlett, B., said: 
‘There is fortunately no dispute as to the principle. 
There must be either an absolute unconditional 
acknowledgment of the debt, from which we can 
imply a promise to pay it, or if the promise to pay 
be expressed, we must consider whether it is con- 
ditional or not. If conditional, evidence must be 
satisfactory of the fulfillment of the condition. 
That is the principle laid down by Parke, B., in 
Smith v. Thorne, 18 Q. B. 134, from which it appears 
that a sufficient acknowledgment must contain a 
promise to pay on demand, or a condition which 
has been fulfilled. A condition, for instance, if the 
defendant has means to pay, as in Tanner v. Smart, 
6 B. & C. 603, casts the duty upon the plaintiff to 
show the defendant’s ability to pay before his liabil- 
ity accrues. Again, a hope to be able to pay is not 
a promise at all.” The true construction of the 
document in question was held to be this: ‘‘I, the 
defendant, absolutely acknowledge that the debt is 
due, and I assert my ability to pay it.” Lord 
Coleridge, however, while admitting the general 
principle as laid down in Smith v. Thorne, attached 
a different meaning to the letter. 
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SKETCHES OF EMINENT ENGLISH JUDGES. 


THURLOW. 
T isasingular circumstance, that two men, so simi- 
lar in manners and intellectual gifts, as Edward 
Thurlow and Samuel Johnson, should have lived 
contemporaneously in the same country; still more 
singular that they should have entertained a mutual 
admiration ; and most singular of all that they should 
have acquired, by sheer dogmatic force of character, 
so despotic an influence over their contemporaries. 
Both men were intellectual bullies, who scared their 
antagonists, by brow-beating and vociferation, into 
slavish and uncomplaining submission. Both were 
the traditional John Bull, with all the bellowing, 
and the pawing, and the reckless, blind, unreason- 
ing energy of that respectable animal. Thurlow 
has been compared to the lion and to the tiger; he 
had the roar of the one and the ferocity of the 
other, but he was more like the bull than like either, 
The points of resemblance between him and Johnson 
are too patent to dwell upon— dress, voice, dog- 
matic assertion, robust abuse, narrow intolerance, 
sycophantic toryism; but they had one important 
point of difference—Johnson had a conscience, 
Thurlow had none; Johnson was a moralist, and his 
influence was good, Thurlow was an immoralist —if 
we may coin the word—and his influence was 
degrading. Theinfluence of both has mainly passed 
away. Nobody any longer reads Johnson, except 
in the unapproachable diary of his toady, Boswell, 
and nobody thinks of Thurlow except as an example 
to be shunned. Thurlow, indeed, iost his influence 
before he died; men found him out when he de- 
scended from the woolsack and took his seat on an 
equality with others, and ceased to be afraid of him. 
He reminds us of Thackeray’s caricature of Ludovi- 
cus Rex; first, there was Ludovicus, a poor, bare, 
impotent-looking figure; then there was Rex, a big, 
empty wig, gorgeous clothes, sceptre, throne, etc. ; 
and the two put together made the awful Ludovicus 
Rex. 

Thurlow’s career was one of imposition from the 
outset, and displays a remarkable instance of a great 
nation being subdued and overawed by manner and 
pretense. He pretended to idle at college, but when 
any important examination approached, he ‘‘ sported 
his oak,” and came out with credit. Here he laid 
the foundation of that classic learning which was 
one of the very few alleviating traits in his charac- 
ter. But his profligacy and insubordination were so 
great that he was obliged to leave the university 
without a degree. Then, again, when a student at 
law, he affected the character of an idler, shutting 
himself up, when the necessity for application arose, 
and cramming for the occasion. He affected his 
rude manners and his eccentric old-fashioned dress. 
He long affected indifference in politics, but when 
he made a choice, he was careful to range himself 





on the side in command of the offices. He affected 
to be a champion of virtue, but was scandalously 
disregardful of its fundamental precepts. He af- 
fected a lofty independence, but his vanity was not 
proof against the flatteries of a fourth-rate poet, 
Haley. He was true to but one cause, and that was 
his own interest, and he was consistent in but one 
line of conduct, and that was his violent and scorn- 
ful way of promoting that interest. And yet this 
‘* great imitator of Garagantua”—as Lord Camp- 
bell calls him — exercised an influence scarcely in- 
ferior to that of Pitt, and, in the language of May, 
in his Constitutional History, ‘‘ made the House of 
Lords his plaything.” 

As a statesman, Thurlow was an unmitigated tory. 
He advocated the subjugation of the American col- 
onies, not with the moderation and charitable spirit 
of Mansfield, but with virulence and hatred, even 
going so far as impliedly to approve the proposed 
employment of the native savage tribes in the war. 
He deemed the abolition of African slavery an un- 
wise and Utopian scheme. He was the defender of 
Warren Hastings through thick and thin. He de- 
spised the jury system. He resisted the abolition of 
imprisonment for debt. He opposed the extension 
of copyright. He objected to the restoration of the 
Scottish estates, forfeited by the rebellion of 1745, 
to the heirs of the attainted owners. He struggled 
against the disfranchisement of the corrupt Crick- 
lade electors. With all these narrow and short- 
sighted notions, it is difficult to reconcile his com- 
paratively liberal views on the Roman Catholic 
legislation, except on the ground that he contemned 
all religions. 

As a judge, Thurlow has little fame for learning. 
This was generally furnished to him by his ‘ pro- 
vider,” Hargrave. He had neither patience nor 
diligence. His native good sense, however, fre- 
quently stood him in good stead, and his general 
contempt and hatred of everybody kept him free 
from the suspicion of corruption or partiality. The 
spirit of the man is well illustrated by two of his 
decisions, namely, one in which he held, that a bond 
given by an incumbent to the patron of a living for 
resigning on request, is lawful,— which was after- 
ward reversed by the lords;—and the other, in 
which he held, that a condition annexed to a legacy, 
that the legatee should not marry without the con- 
sent of her mother, is valid. One would suppose 
that a man of Thurlow’s temperament would have 
dispatched business, but great complaints were 
made of his indolence and indifference. True, 


Horace Walpole, speaking of a decree pronounced 
in his favor by the master of the rolls, ‘* with 
epigrammatic dispatch,” says, ‘‘surely the whip of 
the new driver, Lord Thurlow, has pervaded all the 
broad wheels of the law, and set them galloping,” — 
aremarkable compound of metaphors,-—— but his case 
seems to have been an exception. 


Thurlow pre- 
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ferred politics to law; indeed he used the latter 
only as a stepping-stone to his political preferments. 
In short, his character, both as a judge and a states- 
man, is well summed up by Lord Campbell, who 
says: ‘‘ Having been at the head of the law in this 
country for near thirteen years, he never issued an 
order to correct any of the abuses of his own court, 
and he never brought forward in Parliament any 
measure to improve the administration of justice.” 
Thurlow’s manner doubtless caused his oratory to 
be greatly overrated. Gibbon speaks of his ‘‘ma- 
jestic sense,” and this was probably the chief char- 
acteristic of his speeches. Unquestionably, he was a 
ready and forcible debater. He produced a pro- 
found impression in Parliament, and Mathias says 
of him and Loughborough: ‘‘ They separated the 
lawyer from the statesman. It was a proud day for 
the bar at that period; for never before that day 
were such irresistible overbearing powers and talents 
displayed by the official defenders of a minister: 


Hos mirabantur Athenze 
Torrentes, pleni et moderantes frena theatri! 


Lord North, indeed, when he appointed Thurlow 
and Wedderburne (his) attorney and _solicitor- 
general, meant no more than to give spirit, elo- 
quence, and argument to his measures; but in effect 
he hung a mill-stone on the necks of all their suc- 
-cessors.” The few specimens of Thurlow’s oratory 
that have been preserved fill us with surprise that it 
could have been so influential, and confirm us in our 
idea that he owed every thing to his awful appear- 
ance and bearing. Such was the case in respect to 
his speech as presiding officer on the arraignment of 
Hastings. ‘¢'This 
speech, uttered in a calm, equal, solemn manner, 
and in a voice mellow and penctrating, with eyes 
keen and black, yet softened into some degree of 
tenderness while fastened full upon the prisoner— 
this speech, its occasion, its portent, and its object, 
had an effect upon every hearer of producing the 
most respectful attention, and out of the committee 
box, at least, the strongest emotions in the cause of 
Mr. Hastings.” The only speech of his which pos- 
terity will care to read, and the one which presents 
him at his best in every point of view, is his cele- 
brated reply to the Dake of Grafton in the House of 
Lords, when the latter sneered at his obscure birth, 
and even that owed every thing to his unmatched 
assumption and arrogance. When Thurlow, in that 
voice of thunder and with that front of Jove, ex- 
claimed: ‘‘As a man—I am at this moment as 
respectable,—I beg leave to add,—I am at this 
moment as much respected —as the proudest peer I 
now look down upon;”—although that proud as- 
sembly then and always afterward quailed and 
shrank before him, yet they must have known, as 
we know, that the orator was uttering a colossal 
falsehood. He was then well known, as now, to be 
scandalously profane and licentious, selfish, ambi- 


Madame d’Arblay says of it: 





tious, and time-serving, and yet none dared resist 
his assumption. It was just as it was when Sam. 
Johnson put down an antagonist with some fero- 
ciously-uttered puerility — if his weapon missed fire, 
he kuocked down his enemy with the butt. Indeed 
this celebrated speech is an eminent example of the 
power of Satan to rebuke sin. The orator’s gigantic 
impudence was still more offensively exhibited in 
his advocacy of the very next measure brought for- 
ward, Bishop Barrington’s bill for the more effectual 
discouragement of the crime of adultery. So per- 
fectly shameless was he in regard to this measure — 
lecturing the peers on the ‘‘abominable practice,” 
and the importance of preserving the purity of the 
blood of their descendants, when at that very mo- 
ment, although keeper of the king’s conscience and 
first magistrate of the kingdom, he was openly living 
with his mistress and bastards — that Lord Campbell 
conjectures that he meant it asa grim joke. But 
certainly there is no more evidence that he was in 
jest than in his reply to Grafton. The truth is, the 
man was utterly destitute of moral sense, and so was 
the era which succumbed to his usurpation of 
authority. As the nation for years was in a panic 
terror at the apparition of the gray overcoat and 
cocked hat of the great Napoleon across the channel, 
so Thurlow’s big voice and big wig and savage 
frown overawed and quelled it. 

Fox said no man could be so wise as Thurlow 
looked. We have his portrait accurately sketched 
for us by several hands. His old-fashioned coat 
and ruffles, his big brown wig with three rows of 
curls, his piercing black eyes, his shaggy white eye- 
brows, and his deep sonorous voice, always filled 
the uninitiated with awe. Lord Campbell thus de- 
scribes him: ‘‘At last there walked in, supported 
by a staff, a figure bent with age, dressed in an old- 
fashioned gray coat — with breeches and gaiters of 
the same stuff—a brown scratch wig — tremendous 
white bushy eye-brows—eyes still sparkling with 
intelligence — dreadful crows’-feet round them— 
very deep lines in his countenance —and shrivelled 
complexion of a sallow hue.” Peter Pindar depicts 
him as 

“bony and big, 
With a voice like the voice of a Stentor, 
His old phiz in a bushel of wig.” 
Of his enormous hat—the only one of the fashion 
in the kingdom —a funny story is told by Grenville, 
as taking place when Thurlow was oscillating in his 
loyalty between the king, whose wits were appa- 
rently going out, and the prince who was to be his 
successor. He had been attending a state council 
at Windsor, and when he was ready to take his 
leave, his hat was not to be found. At length a 
page brought it, and handed it to him in presence 
of all the ministers, saying aloud, ‘‘ My lord, I found 
it in the closet of his royal highness, the Prince of 
Wales.” For once, it is said, Thurlow was confused, 
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His predicament was almost as embarrassing as that 
of the abbess, in Boccacio’s tale, who, being hastily 
summoned, donned a pair of breeches in place of 
her customary head-gear, and his virtue and his 
piety were as sincere as hers. Horace Walpole 
speaks of seeing Thurlow at the representation of 
an opera written by Lady Craven. He says: ‘‘The 
Chancellor was there en titre d’ojfice, not as head of 
the law, but as Cicisbeo to the authoress,—his 
countenance is so villanous that he looked more like 
assassin to the Husband. Lady Harcourt said he 
wanted nothing but a red coat and a black wig to 
resemble the murderers in Macbeth.” 

One of the most ludicrous traits of Thurlow’s 
character was his loyalty. This has always been a 
distinguishing characteristic of the English judges, 
but it has generally been a disinterested and laud- 
able sentiment, answering to what Americans de- 
scribe as patriotism. But in Thurlow it was a 
disgraceful attribute, exhibited only to mark his 
selfishness, and yet was so anomalous and extrava- 
gant as to be amusing. So when, with tears in his 
eyes, he exclaimed, ‘‘If ever I forget my king, may 
my God forget me,” Wilkes replied, with one of his 
diabolical leers, ‘‘ Forget you! he'll see you d d 
first!” Thurlow was the greatest of ‘‘ rats,” and 
having prematurely left his ship when he supposed 
it sinking, he vainly struggled to crawl back. So 
strong was his love of place and so bad his temper, 
that Horace Walpole wrote: ‘‘The papers pretend 
the Chancellor is out of humor and will resign; the 
first may be true, the latter probably not.” 

Thurlow’s wit was of the most savage description. 
He seems rarely to have exhibited it save as a vent 
for his ill-humor. Having no feeling himself, he 
spared nobody’s feelings. It is almost impossible 
to find a good-natured jest recorded of him. Con- 
sequently, we do not find that he was held by the 
bar either in affection or réS8pect. It is related that 
when he was going down from the bench, on his 
dismissal from office, he took ‘‘ French leave,” 
omitting the customary address to the bar; where- 
upon one of the lawyers observed, sotto voce, ‘* he 
might at least have said ‘d—mn you!’” Upon 
which Thurlow re-ascended the bench, and said a 
few words of farewell. At all events, he was impar- 
tial in his bad manners, and bestowed them upon 
the laity as well as the bar. Thus, being invited to 
dinner by a gentleman who apologized for the poor 
quality of his wine, he growled out, ‘‘I have tasted 
better.” 

Thurlow furnished a rich repast for the caricatur- 
ists and satirists of his time. His omnipotent influ- 
ence in affairs is illustrated by Gilray, in a print 
entitled ‘‘ Market Day — every man has his price,” 
in which the supporters of the ministry are depicted 
as horned cattle exposed for sale at Smithfield, and 
Thurlow as state farmer is represented as the princi- 
pal purchaser, with a big purse in one hand and the 











sceptre as a cane in the other. The same artist 
satirizes his championship of Hastings by a carica- 
ture entitled ‘‘ Blood on Thunder fording the Red 
Sea,” where the Lord Chancellor is wading through 
a sea of blood, strewed with the bodies of mangled 
Indians, with Hastings on his shoulders, dressed 
like an Indian prince, with his bags of rupees under 
his arms. In another caricature on the same sub- 
ject, entitled “ A Dish of Mutton Chops,” the king’s 
head is served up on a dish at a table around which 
are seated Pitt, Hastings, and Thurlow; the first is 
eating the tongue, the second is picking out the 
eyes, and the latter is devouring the brains. In 
Gilray’s parody on Fuseli’s picture ‘*The Weird 
Sisters,” the coquetry of Thurlow on the regency 
question is cleverly taken off;— Pitt, Dundas, and 
Thurlow are represented as contemplating the moon, 
which shows on its bright side the face of the queen, 
and on the obscured side that of the king, then suf- 
fering from mental darkness. Again, the Chancel- 
lor’s downfall is depicted in ‘‘The Fall of the 
Wolsey of the Woolsack,” and in ‘‘Sin, Death, and 
the Devil,” a parody on the scene from Milton, 
where Sin (the queen) rushes in to separate Death 
(Pitt) and the Devil, who exhibits the frowning 
countenance of Thurlow. Mathias in ‘‘The Pur- 
suits of Literature” most cleverly likens Thurlow in 
his unavailing struggle against Pitt for the favor of 
his successor Loughborough, to Polyphemus in the 
mythological tale of the loves of that Cyclops and 
the shepherd Acis for the nymph Galatea, which 
story was set to music by Handel: 


“ Nay, Thurlow once (’tis said) could sing or swear 
Like Polypheme, ‘I cannot, cannot bear ;’ 
For ah! presumptuous Acis wrests the prize, 
And ravishes the nymph before his eyes.” 


But the severest and cleverest satire upon him was 
that of the Rolliad, where he professes to recite an 
‘*Trregular Ode” to show his fitness for the vacant 
office of Poet Laureat. The first stanza is as follows: 


** Damnation seize ye all! 

Who puff, who thrum, who bawl and squall! 

Fir’d with ambitious hopes, in vain, 

The wreath that blooms for other brows, to gain. 
Is Thurlow yet so little known? 

By —— I swore, while George shall reign, 

The seals, in spite of changes, to retain, 

Nor quit the woolsack till he quits the throne! 
And now, the bays for life to wear, 

Gnce more with mightier oaths, by I swear! 

Bend my black brows that keep the peers in awe, 

Shake my full-bottom wig, and give the nod of law.” 


And the ode winds up with a perfect tornado, or 
rather flood, of d—mns. Peter Pindar, also, enu- 
merating those who participated in the public 
thanksgiving at St. Paul’s on the king’s recovery, 
speaks of 


“ A great law chief, whom God nor demon scares, 
Compell’d to kneel and pray, who swore his prayers,”” 


and describes the devil as standing behind and pat- 
ting the angry lawyer on the shoulder. Burke 





brought down the House of Commons, on the trial 
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of Hastings, in commenting on the latter’s arrest of 
arajah at his hour of devotions, by imagining the 
lord chancellor’s arrest at his devotions, and his 
sorrows at the prayers he had lost. His matchless 
impudence was celebrated by Sheridan in his im- 
aginary cast of the character in Ben Jonson’s 
Alchemist, in which he assigned to Thurlow the part 
of Face. 

On the other hand, the poet Cowper, his fellow 
student-at-law and early companion, paid a touching 
tribute to the merits with which his recollection of 
their boyish intimacy invested him, in some verses 
on his elevation to the woolsack. But the result 
showed that this sweet poet, who sung of his old 


friend: 
* Discernment, eloquence, and grace 
Proclaim him born to sway,” 
was not so accurate as the satirist who described 
him as 
“ The rugged Thurlow, who with sullen scowl, 
In surly mood at friend and foe will growl; ” 
“ A mastiff guarding on a market day 
With snarling vigilance his master’s tray ;”’ 


for the subject of his verses took no notice of them 
nor of the writer; they were pearls thrown before 
swine. It must in justice be confessed, however, 
that this seems to have been an exception to Thur- 
low’s ordinary conduct, for he interceded with the 


_crown, although vainly, for an increase of Johnson’s 


pension, to enable him to travel for his health. 
That he had no genuine affection for literature, 
however, is shown by his treatment of the destitute 
poet, Crabbe, who sent him some verses, and received 
an answer that his lordship’s ‘‘avocations did not 
leave him leisure to read verses.” To this the poet 
responded in a vigorous and manly strain, but no 
notice was taken of him. Afterward, Burke and 
Reynolds having interceded, he invited the poet to 
breakfast and gave him £100. He could not confer 
a favor spontaneously or gracefully, nor refuse one 
civilly. So when a deputation of Presbyterians 
asked him to assist in a repeal of the statutes dis- 
qualifying them from holding civil offices, he bluntly 
replied: ‘‘ Why, gentlemen, if your old sour religion 
had been the establishment, I might have complied; 
but as it is not you cannot’ expect me to accede to 
your request.” Lord Campbell says ‘* they retired 
smiling,”— probably because they had come off so 
well. But Campbell’s life of Thurlow is written 
throughout in a strain of apology. The biographer 
seems never to have recovered from the awe which 
came over him on his first sight of the great man, of 
which he gives us an impressive account. In regard 
to Thurlow’s irregular domestic relations, he says: 
‘*T must remind the reader that every man is chari- 
tably to be judged by the standard of morality 
which prevailed in the age in which he lived.” 
Would Lord Campbell have us believe that it was 
customary in Thurlow’s time for the first magistrate 
of the realm to curse and swear, and keep a mistress 





and publicly live with her and her children? Such 
was not the example of Mansfield, Kenyon, Ellen- 
borough, or Eldon, and it will be hard to find a 
precedent or parallel for Thurlow’s conduct in these 
particulars, 

A more singular bundle of contradictions than 
Thurlow was never seen in public life. In his personal 
demeanor and character he seemed to set at defi- 
ance the most fundamental rules of decency, and yet 
he was looked up to as a sort of moral oracle. He 
swore frightfully, but was the favorite and patron 
of the clergy; he lived publicly with his illegitimate 
family, and yet his influence carried the bill granting 
divorce on the petition of a wife for the incestuous 
adultery of the husband; he was brutally arrogant 
and overbearing, and yet was a fine classical scholar, 
had considerable poetical talent, and personally su- 
perintended the musical education of his daughters; 
when attorney-general, he moved the punishment of 
the pillory against the Reverend Horne Tooke, on 
conviction for libel—a sentiment which struck even 
old Sam. Johnson with horror, for he said he “ hoped 
they did not set the dog in the pillory; he had too 
much literature for that”—but afterward visited 
him in his retreat and discussed questions of 
philology with him; apparently unfeeling as he was 
really severe and inconsiderate, he would repeat 
Shakespeare’s description of the attributes of mercy 
with tears in his eyes; he was most obsequiously 
sycophantic to the throne, and most boldly defiant 
and abusive of the nobility; destitute of real moral 
principle, he preserved the judgment-seat pure and 
impartial. Characterized by small learning, consid- 
erable sense, great force, monstrous effrontery, and 
no principle whatever, he cannot for a moment be 
ranked with the great and good men who have 
filled judicial positions in his country, and while 
there was much of brilliance in his composition, it 
was not the steady luminousness of true genius and 
virtue, but the intermittent and appalling flashes of 
lightning illuminating for an instant the gloom of a 
forbidding expanse, and leaving the prospect more 
awful than before. 

——_>—_—__—__- 
IS CHRISTIANITY A PART OF THE COMMON 
LAW OF THE COUNTRY? 
To the Editor of the Albany Law Journal: 

Please grant me permission, dear sir, to lay, through 
the medium of your journal, before the learned jurists 
of America, the question, Is Christianity a part of the 
common law of this country? It is proper to state by 
what I have been induced to ask a thorough discussion 
of the question. 

A few weeks ago (Sept. 28) the Board of Education 
of the city of Chicago resolved that the Bible should 
not be read any more in the public schools of the city. 
A number of citizens, among them some lawyers, sent 
thereupon a protest to the Board, demanding that the 
Board rescind their action, and that they re-introduce 
the Bible into the schools. As one of the reasons for 
this demand the protest stated that “ ours is a Chris~ 
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tian civilization ” and that “this is a Christian State.” 
As such assertions appeared to me monstrous, un- 
founded and dangerous, I hastened to lay before the 
Board a counter-protest, in which I combatted the 
theories and denied the legal assumptions of the pro- 
test. The protest had no success, and the Board of 
Education did not undo their action of September 28. 

Soon thereafter I happened to meet a learned lawyer 
of this city, who said to me: “Mr. F., I have read 
your counter-protest, and I am decidedly with you in 
the main question; but, as to your saying that ours is 
not a Christian State, I regret that I must say that 
among the lawyers this is a mooted question. It is 
true that, as far as I know, no lawyer of reputation 
ever asserted in naked words that our States are 
Christian States. But in consequence of the teachings 
of many text-books of law, and in consequence of 
many decisions rendered by the highest courts in vari- 
ous States, it has almost become a legal axiom that 
Christianity is a part of the common law of the United 
States. There are also some jurists of eminence who 
entertain contrary ideas, but I think they are in the 
minority. However, such opinions ought to be 
weighed, not counted.” 

I must confess I was astonished at this informa- 
tion, and I asked: ‘‘ What meaning do the judges, 
and attorneys, and teachers of the law, connect with 
the term ‘ Christianity,’ when they base their decisions 
and pleas and teachings upon the assertion that Chris- 
tianity is a part of the Common Law?” 

“Christianity,” so my friend answered, “is one of 
those ambiguous and elastic terms for which different 
persons have at different times different definitions. 
Some judges and attorneys use the word as a synonym 
for ‘humanity ;’ others use it in a narrower sense, and 
understand it to mean the peculiar usages and institu- 
tions of the Christian church. If my memory serves 
me right, our law literature does not lack decisions of 
Supreme Courts which, upon the ground of this sup- 
posed part of the Common Law, and although no statute 
had been extant to such an effect, have laid it down that 
the Christian sabbath must be strictly celebrated accord- 
ing to the usages of the dominant church, and so forth.”’ 

* And may 1 ask your opinion, my dear sir, upon this 
question?’’ I ventured to ask. 

“Why not?’’ was the response; “it is my firm con- 
viction that that supposed legal axiom is based upon 
quicksand, and will not stand a rigid examination, 
Already a hundred years ago, Thomas Jefferson wrote 
a highly interesting, thorough, exhaustive, and unan- 
swerable disquisition on the subject, which disquisition 
is printed as an appendix to his ‘ Reports of Virginia 
Cases.’ Jefferson examined the question in an admi- 
rable genetico-historical method. He traced the asser- 
tion that Christianity is a part of the English, and 
consequently of the American, law system, back to 
its last sources; and he came finally to the conclu- 
sion that, partly by error and by misunderstanding of 
the words of a lawyer of the sixteenth century, and 
partly by usurpation of some judges, Christianity was 
adopted as having legal authority per se, and was in- 
corporated into the legitimate system of English law, 
but that these judges had not the least particle of 
legislative authorization so to do. Thomas Jefferson 
has never been proven to be wrong in this point, and 
he cannot be proven to be wrong.”’ 

‘** How comes it, then,”’ I asked, ‘‘ that lawyers con- 
tinue to quote, with a superstitious awe, that exploded 
axiom?” 








“Well, my friend,” I was answered, “‘ we lawyers are 
a peculiar class of people. Did you ever read Cha- 
miso’s ballad of that man of whom the poet said that 
for all time ‘der Zopf, der hiingt ihm hinten’ ?”” 

Here we were interrupted, and our discussion came 
to an end. 

And now I would respectfully ask that our American 
jurists re-examine the “ axiom,” and tell us non-jurists 
whether it is rotten or sound. Let it be examined as 
to its history, development, and present state; let us 
be informed how far the practical application of this 
assertion may possibly go. If it is rotten, all right; 
let it then be thrown to the rubbish of past ages, and 
let no judge apply it any longer. If the “axiom” is 
still maintained by some show of right, and if it can 
be shown that justly it yet adorns (adorns in a lueus-a- 
non-lucendo sense) some text-books and some judicial 
opinions and decisions, let, then, the people who desire 
that the principles of the Declaration of Independence 
do not remain mere glittering generalities, and that 
the various bills of right become a living truth—let, 
then, the people, I say, take the proper steps to have 
this un-American doctrine declared abolished. 

B. FELSENTHAL, Rabbi. 

CuicaGco, November 22, 1875. 





> —— 
RECENT AMERICAN DECISIONS. 


SUPREME COURT OF CONNECTICUT.* 
ACCIDENT. 

The defendant was driving through a city street 
in the evening, on the right hand side of the street, at 
a moderate speed, and in passing a team standing on 
the same side of the road was compelled to turn into 
the middle of the street, and in so doing necessarily 
occupied about two and a half feet of the left hand 
side of the street. In thus passing around the stand- 
ing team, he came into collision with the plaintiff’s 
vehicle, which was coming toward him. There was 
ample room for both teams, but neither driver discov- 
ered the other till the moment of collision, and both 
the plaintiff and defendant were using ordinary care. 
Held, that the defendant was not liable for the dam- 
age. Strouse v. Whittlesey. 

Such a case is one merely of misfortune and acci- 
dent, where each party must sustain the damage which 
happens to befall him. Ib. 

FAILURE OF CONSIDERATION. 

Where an article purchased proved worthless, the 
defect at the time being latent and unknown to both 
parties, but it had, at the time of the sale, a mer- 
chantable quality and a value in the market, it was 
held that there was not an entire failure of considera- 
tion. Drew v. Roe. 

GOLD COIN. 

Where goods purchased were to be paid for in gold 
coin or its equivalent in United States currency, it was 
held that it was not in any proper sense an alternative 
contract, to be declared on as such, but that the vendor 
might recover on a general count for goods sold, the 
provision as to payment in gold or its equivalent be- 
ing merely a mode of fixing the price. Moppin v. 
Etna Aale & Spring Co. 

And the plaintiff can recover on such a contract 
the value in currency of the gold coin at the time it 
was due. Ib. 





* From John Hooker, Esq., Reporter, to appear in 41 Con- 
necticut Reports. 
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LEASE OF PERSONAL PROPERTY. 
The plaintiff let to his two sons a photographer's 
car which he had made for their use, they to pay him 
a monthly rent, and he to have the right to take it 
back upon default of payment. The sons went about 
the country with the car, as photographers, and at 
various times and places one of the sons represented 
the car to be his property, offered to sell it, and finally 
turned it out to an officer who attached it in behalf of 
one of his creditors. The plaintiff had never author- 
ized or known of these representations, and on learn- 
ing of the attachment demanded the car of the at- 
taching creditor and of the officer, and upon their re- 
fusal to surrender it brought trover for it. The sons 
had some time before this made default in payment of 
therent. Held, 1. That the rights of the plaintiff were 
in no manner affected by the representations or acts of 
the son. 2. That having by the terms of the lease a 
right to demand a return of the property for the non- 
payment of rent, he had a right to demand it of the 
defendants, and on their refusal to give it up could 
maintain trover for it. Hodge v. Goodsell. 


LIFE INSURANCE, 


An agent of a life insurance company, whose au- 
thority was limited to receiving and forwarding appli- 
cations, and countersigning and delivering policies 
approved by the company, and collecting premiums, 
fraudulently put down answers to interrogatories in 
an application which were untrue in themselves and 
were not the answers given by the applicant, which 
application the applicant sigued without reading. The 
interrogatories were upon points material to the risk, 
aud it was made an express condition of the policy 
that the statements of the application were true. 
Held, that the company was not bound by a policy 
issued upon the application. Ryan v. World Life Ins. 
Co. 

Courts should never extend by implication the 
power of an agent, except to carry into effect the 
probable intention of the parties, or to prevent third 
persons dealing with the agent from being misled to 
their injury. Ib. 

And it will not be extended to an act done by the 
agent in fraud of the principal and for the benefit of 
the insured, especially where it is in the power of the 
insured, by the use of reasonable diligence, to defeat 
the fraudulent intent. Ib. 

The signing of an application, without reading it or 
hearing it read, is inexcusable negligence. A party is 
bound to know what he signs. Ib. 

The statements in such an application are warran- 
ties. Ib. 

The husband of the plaintiff took out a policy of in- 
surance upon his own life for the benefit of the plain- 
tiff, in the year 1854, in a life insurance company 
located in the State of Connecticut. The policy con- 
tained the usual provision, that if the annual premi- 
ums were not paid on or before the times fixed in the 
policy for such payment, the company should not be 
liable to pay the sum insured. At the time of taking 
out the policy the insured resided, and continued to 
reside till his death, in the State of South Carolina, 
and the insurance was effected through a local agent 
of the company in that State. The annual premiums 
were paid to this agent until 1860, when he was with- 
drawn, and the premiums for that and the next year 
were remitted to the company in Connecticut. When 


the premium for 1862 fell due the State of South Caro- 





lina, with the other Southern States, was in rebellion 
against the general government, and the President of 
the United States had by proclamation declared a 
State of war to exist, and had forbidden all commer- 
cial intercourse between the citizens of the loyal and 
those of the rebellious States, and from that time till 
the close of the war in 1865, no premiums were paid on 
the policy. At the close of the war the insured ten- 
dered to the company the amount of the unpaid pre- 
miums and interest, but the company refused to re- 
ceive them or to acknowledge any further liability 
upon the policy. No further premiums were paid. 
In 1869 the insured died, and the plaintiff brought a 
suit upon the policy, claiming the amount of the same, 
after deducting the unpaid premiums. Held, that the 
insurance company was not liable. Worthington v. 
Charter Oak Life Ins. Co. 

The payment of the annual premium as it became 
payable was a condition precedent to any subsequent 
liability on the part of the insurance company. Ib. 

By the payment of his first premium the insured ac- 
quired the right to insurance for the following year, 
and a further right, at his option, to make the further 
payments of premium and receive a corresponding 
further insurance. Ib. 

But there was no obligation to make these further 
payments. They did not constitute a debt in any 
sense. Ib. 

The principle that where there is a positive agree- 
ment to do a certain thing and it becomes unlawful to 
do it, the party is excused from performance, has no 
application to a case where, by the contract itself, it 
rests wholly in the option of the party whether to do 
the thing or not. In such acase no excuse for not 
doing it is needed. Ib. 

Besides, the question here is, not whether the insured 
is excused from performing, but what is the effect of 
non-performance. The prohibition to pay is not 
equivalent to payment. The ordinary effect of a non- 
performance, where the law intervenes to prohibit, is 
that no obligation is left on either party. Ib. 

But the law did not absolutely forbid the payment 
of the premium. It merely prohibited intercourse 
between enemies. As a consequence, payment, which 
required such intercourse, was incidentally prohibited. 
If it could have been made without such intercourse 
it would have been perfectly lawful. Ib. 

The supposed hardship of the case is not a reason 
why the equitable rule should be applied that is 
applied to certain cases of forfeiture. It is not a for- 
feiture in any proper sense. A man forfeits what is 
his own. Here the continuance of the insurance was 
his right only conditionally. The premiums previ- 
ously paid were in a great measure compensated by 
the insurance during the several years covered by 
them. The real loss was small, and the possibility of 
such a loss must be presumed to have been in the 
minds of the parties when they made the contract. Ib. 

And there is no reason for an equitable relief in such 
a case that does not apply to other cases where the 
failure to pay grows out of inevitable and unforeseen 
accident. Ib. 

Besides, such a rule would work hardship to the in- 
surance company. The business of life insurance is 
based on large calculations of risks and averages. If 
all the persons insured before the war in the rebellious 
States could now claim the benefit of their policies, 
such claim would be made only in cases of death or of 
lives not now insurable, while the better class of risks 
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would take out new policies and save all the interven- 
ing premiums. This would be very unequal. Ib. 

It cannot be regarded as an implication of the con- 
tract that the insurance company should keep an 
agent in the State during the life of the policy. Such 
an inference is not only unwarranted by any thing in 
the policy, but if there had been such an agent in the 
State during the war all the money received by him 
would have been appropriated by the hostile power in 
possession of the State,and the company would not 
have been benefited. Ib. 

The fact that the war was extraordinary and un- 
looked for, and so not probably in the contemplation 
of the parties, cannot be regarded as implying a quali- 
fication of the condition of prepayment of the pre- 
mium. It was a possible event, and could have been 
provided for in the policy as well as other possible but 
improbable contingencies. Ib. 

It is a rule that in the case of written contracts 
the law will imply nothing that may not fairly be pre- 
sumed to have been intended by the parties. Ib. 

The contract of insurance, when the premium had 
been paid for a year, became so far an executed con- 
tract; and as to the right of the insured to continue 
the insurance through his life, it was an executed con- 
tract. This right, however, was of no value except as 
he complied with the condition as to future premiums. 
Ib. 

At the expiration of the year following the last pay- 
ment of premium, it was an executory contract on his 
part. Ib. 

As the duty to pay the premium was not in any 
proper sense a debt, the payment resting wholly in the 
option of the insured, the war could not operate merely 
to suspend the duty as it might have suspended a debt, 
but by preventing the payment necessarily dissolved 
the obligation of the insurance company, the pay- 
ment being a condition precedent to the continuance 
of such obligation. Ib. 


_—___—_. 
COURT OF APPEALS ABSTRACT. 


CONSTITUTIONAL LAW. 


License fees: appropriation to charitable institutions. 
—By Laws of 1872, ch. 687, §1, the Commissioners of 
Excise of the City of Brooklyn are directed to pay to 
the treasurer of the Inebriates’ Home, for Kings 
county, twelve per cent of all moneys received 
by them for licenses. The commissioners having 
failed to comply with this section, a mandamus was 
prayed for compelling the payment of the twelve per 
cent to the treasurer of the Home. The commission- 
ers maintained that the act was repealed and annulled 
by the amendments to the Constitution, known as 
sections 10 and 11 of article 8 Held (affirming the 
judgment of the General Term), that the commission- 
ers were not in a position to contest the right of the 
relators to the portion of the excise moneys claimed by 
them. The amended charter of the city of Brooklyn, 
under which they derive authority to demand and re- 
ceive the excise (Laws of 1873, ch. 863) affirms their 
right to the twelve per cent of the moneys in suit, 
granted by the act of 1872. There being no other 
claimants to this part of the excise money, and the 
defendants, the commissioners, not having received 
it to their own use, but as public agents and in a min- 
isterial capacity, they cannot refuse to pay it over to 
the institution for which they received it. People ex 





rel. Buckley v. Board of Police and Excise of Brooklyn, 
appellants. Opinion by the Court. 

J. H. Knaebell, for appellants. 

D. M. Dewitt, for respondent. 


CRIMINAL LAW. 


1. Competency of accomplice as witness — indictment 
for murder.—The principal question in the case related 
to the competency of V., the confessed accomplice in 
the murder, as a witness for the prosecution. The 
objection made was, that the witness was a principal 
equally guilty with the accused in the commission of 
the offense. Held, that it was discretionary with the 
Court of Oyer and Terminer to grant or refuse the 
application of the district attorney to enter a nolle 
prosequi of an indictment against the accomplice, and 
the exercise of that discretion is not reviewable in this 
court; that accomplices may, in all cases, by the 
permission of the court, be used by the prosecution as 
witnesses in bringing their associates to punishment, 
and whether more or less guilty does not affect their 
competency; but the extent of their guilt and the 
nature of their offense go to their credit with the jury; 
that the term accomplice includes all the particeps 
criminis, whether considered in strict legal phraseology 
as principals or accessories. 

It is competent for the jury to convict upon the 
uncorroborated testimony of an accomplice; and where 
corroboration is deemed safe or necessary, the rule as 
to the manner and extent of the corroboration is not 
definitely settled. It being merely a rule of practice 
and not of law that an accomplice should be corrobo- 
rated to justify a conviction upon his evidence, it is 
not essential that the confirmation, when offered, 
should point directly to the defendant. Lindsay, 
plaintiff in error, v. People. Opinion by Allen, J. 

J. C. Hunt & Hiscock, for plaintiff in error. 

Wm. James, district attorney, and 

W. C. Ruger, for defendant in error. 

2. What constitutes conspiracy : official misconduct. — 
The defendants, commissioners of charities of the 
county of Kings, were indicted for misconduct in neg- 
lecting to advertise for proposals for supplies for the 
use of the poor of the county, as required by Laws of 
1871, chap. 491, and in purchasing supplies without 
awarding a contract therefor, contrary to the statute. 
The indictment also contained counts for conspiracy, 
charging that defendants maliciously, corruptly and 
unlawfully conspired to omit and willfully neglect to 
advertise for proposals for the supplies. The statute 
of 1871 provides that the board of commissioners shall 
‘advertise for proposals for all such things as shall be 
necessary to be used in and for the relief aud support 
of the poor of the county of Kings, and shall award 
contracts for the same to the lowest bidder,” ete. The 
defendants were acquitted on the counts charging offi- 
cial misconduct, and were convicted of conspiracy. 
The conviction was reversed at General Term, and the 
case comes before this court on writ of error. The 
court ‘of first instance charged the jury that if they 
should find that the defendants ‘“‘entered into an agree- 
ment or understanding by which they agreed and con- 
spired that they would not advertise for the articles, 
but would continue to take them as they previously 
had, and that this agreement was afterward carried 
into execution by the purchase of one or more articles 
of the description alleged in the indictment, this was 
all that was necessary in order to constitute the con- 
spiracy.”” Evidence had been given by defendants to 
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show that they did not at the time know of the exist- 
ence of the statute or that it was their duty to adver- 
tise, and that they acted in good faith, following the 
practice established in the department. The court 
refused to charge the jury that they must find a cor- 
rupt intent in order to convict, and that if they acted 
in good faith the jury could not convict. Held 
(affirming the judgment of the General Term), that 
the charge and the refusal to charge were error. 
The general rule is, that to constitute crime 
there must not only be the act, but also the 
criminal intention, and these must concur. In order 
to make an agreement between two or more persons 
to do an act, innocent in itself, a criminal conspiracy, 
it is not enough that the act which is the object of the 
agreement is prohibited by statute—the confederation 
must be corrupt. People, plaintiff in error, v. Powell. 
Opinion by Andrews, J. 
LIFE INSURANCE. 

Misstatement in application: concealment: prior dec- 
larations of subject insured.—In an application by 
plaintiff for insurance on the life of her husband, to 
the question whether his parents, brother or sister had 
been afflicted with scrofula, he answered “No.’’ To 
another question he answered that his mother died of 
scrofula. He further stated that one of his brothers 
died of an unknown disease, and one of his sisters died 
of disease of the blood. Held, that the answers taken 
together did not amount to a misstatement. 

It was claimed that the subject insured withheld in- 
formation of circumstances which made the insurance 
. more than ugually hazardous, and which ought to have 
been communicated to the insurers. Held, that, as he 
answered all questions put to him, the omission to 
state matter not called for by specific or general in- 
quiry was not concealment and would not affect the 
validity of the policy. Rawles v. Am. Mut. Life Ins. 
Co., 27 N. Y. 282; Mallory v. Travelers’ Ins. Co., 47 
id. 52. 

In reply to a question, the subject insured told the 
examining physician that he never had any scrofulous 
disease that he was aware of. He died, soon after the 
issue of the policy, of an abscess caused, as it appeared, 
by scrofula. It was a condition of the policy that, if 
the statements made by or on behalf of the insured 
should be found to be untrue in any respect, the policy 
should be void. Held (reversing the judgment of the 
General Term), that evidence of statements by the 
subject insured to different persons prior to the insur- 
ance, as to his health and the cause of ailments he then 
had and showed, was admissible. Rawles v. Am. Mut. 
Life Ins. Co., supra, distinguished. 

Prior declarations, when made at atime not too long 
before the application and examination, and when a 
part of the res geste of some act or fact exhibiting a 
condition of health which they legitimately tend to 
explain, are admissible against the policy-holder, to 
show knowledge in the subject of the insurance of his 
physical condition. Swift v. Mass. Mut. Life Ins. Co., 
appellants. Opinion by Folger, J. 

George Bliss, for appellants. 

George Bowen, for respondent. 


SURETYSHIP. 


Undertaking on appeal: liability of estate of deceased 
surety.—Action on an undertaking on appeal executed 
under secs. 334, 335 of the Code of Procedure, by defend- 
ant’s testator and one B. Judgment had been ob- 
tained against B., the surviving obligor; but- the exe- 





cution thereon had been returned unsatisfied. This 
action was then begun. Held (reversing the judgment 
of the General Term), that, by the death of the defend- 
ant’s testator, his estate was absolutely discharged, the 
obligation being joint. The contract on such an un- 
dertaking is one of suretyship. Wood v. Fisk, exra., 
appellant. Opinion by Miller, J. 

Homer A. Nelson, for appellant. 

George W. Stevens, for respondent. 


>—_——_ 


AGENCY.—CONSEQUENCES OF A RATIFICA- 
TION. 


) ee maxim of the common law, as we have seen, is 

that a ratification has the effect of a previous com- 
mand. In order, however, to see as clearly as possible 
the consequences which flow from a ratification, it 
will be well to consider the parties separately whose 
rights may be respectively affected. The relative 
rights, then, which may be affected by a ratification are 
those of 

(1) The principal and the agent. 

(2) The principal and third parties. 

(3) The agent and third parties. 

In the first place, the consequences of a ratification as 
it affects the relative rights of the principal and agent 
will be considered. The general rule is, that if an act 
done for another by a person not assuming to act for 
himself, but for such other person, though without 
any precedent authority whatever, it becomes the act 
of the principal if subsequently ratified by him. In 
such a case the principal is bound by the act whether 
it be to his detriment or for his advantage, and whether 
it is founded on a tort or a contract to the same ex- 
tent and with all the consequences which follow from 
the same act, if done by his previous authority. Wéil- 
son v. Tumman, 6 M. & G. 236; 6 Scott, N. R. 894; 1 
D. & L. 513. Hence, if an agent incur expenses by de- 
parting from his instructions, and the principal after- 
ward ratify such departure, the agent is entitled to 
recover the expenses 80 incurred. F'rivione v. Tagliu- 
fero, 10 M. P. ©. C. 175. In Hovil v. Pack, 7 East, 164, 
the same rule was stated more briefly. If you adopt 
A as your agent on your own behalf, you must adopt 
him throughout and take his agency cum onere. See, 
to the same effect, Ramazotti v. Bowring, 7 C. B., N. 
S., 851, per Erle, C. J.; Attwood v. Small,6 CL. & F. 
232. The act done must be for the benefit of the prin- 
cipal. Wilson v. Barker, 4 B. & Ad. 614; Goodtitle v. 
Woodward, 3 B. & Ald. 689. 

A ratification must extend to the whole of a trans- 
action. Sv well established is this principle that if a 
party is treated as an agent in respect of one part of a 
transaction, the whole is thereby ratified. Wilson v. 
Poulter, 2 Str. 859; Small v. Attwood, 6 Cl. & F. 232. 
From this maxim results a rule of universal applica- 
tion, namely, that where a contract has been entered 
into by one man as agent for another, the person on 
whose behalf it has been made cannot take the benefit 
of it without bearing its burdens. The contract must 
be performed in its integrity. Bristowe v. Whitmore, 
4 L. T. Rep., N.8., 622. 

The master of a ship entered into a charter-party 
whereby he was himself to receive the freight. As a 
consideration for this he was to convey troops, and to 
fit the vessel for that purpose. He advanced moxey 
out of his own pocket, and drew bills on the owner for 
the rest of the expenses, to enable the ship to earn: the 
freight. The contract was ratified by the owner. The 
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House of Lords held that the owner could not take 
the benefit of the contract and leave the onerous parts; 
that the master, if sued by the owner for the freight 
as money had and received, would have had a right at 
law to deduct the money so advanced without plead- 
ing a set-off, and that he had a right in equity to be re- 
imbursed out of the freight so earned, such a case not 
falling within the rule that the master has not, in or- 
dinary circumstances, alien on the freight for wages and 
disbursements. Ib. Lords Wensleydale and Chelms- 
ford dissented from the opinion of the majority of the 
noble lords, on the ground that there was no question 
of ratification, and that the master should therefore 
look to the owner only for reimbursement in the usual 
way. They did not dissent from the principle above, 
stated. The maxim, “ Qui sentit commodum sentire 
debet et onus,’ requires little to be urged in its sup- 
port, founded as it is upon just and equitable grounds. 
Where a ratification is proved the principle applies, 
but it is not always easy to decide whether the facts in 
a particular case support the inference of a previous 
but implied authority, or whether not going to that 
length they prove a ratification. Of course, in the 
former case, the principle has no application. See 
Bristowe v. Whitmore, supra. 

We now come to the second question, namely, the 
effect of a ratification upon the relative rights of the 
principal and third parties. As soon as there is a rati- 
fication the principal steps into the place of the agent. 
He becomes immediately invested with all the rights 
and all the duties that flow from the transaction, or 
conduct by him ratified. The person whose conduct 
is ratified sinks into a subordinate position, and ex- 
changes his original rights and duties, so far as these 
were due to the particular transaction, for the rights 
and duties of a duly authorized agent. Hence, where 
ap unauthorized person entered into and signed as 
agent of the owner an agreement for the sale of an 
estate, and the owner afterward signed it, expressing 
at the same time on the face of his instrument his 
sanction and approval of the agent’s conduct, the 
agent could not be rendered personally liable upon the 
contract, the purchaser’s remedy being against the 
principal. Spittle v. Lavender, 2 Brod. & Bing. 452; 
and see Kendray v. Hodgson, 5 Esp. 228. So if a con- 
tract in writing is made for a principal without au- 
thority, and the principal subsequently ratifies the 
contract, the ratification renders the agent authorized 
to enter into the contract under the statute of frauds. 
Maclean v. Dunn, 5 Bing. 722. See also Wilson v. Tum- 
man, 6 M. & G. 236; Bird v. Brown, 4 Ex. 786; Mac- 
lean vy. Dunn, 4 Bing. 722; Hilbury v. Hatton, 2H. & 
C. 822; Soames v. Spencer, 1 Dow & Ry. 32. 

One of the most recent cases upon the question of 
the operation of the Statute of Frauds in cases of rati- 
fication came before the Court of Queen’s Bench this 
year (The Leather Cloth Company v. Hieronimus, 10 
L. R. (Q. B.] 140): A verbal contract for the delivery 
of three cases of leather cloth to the defendant at 
Cologne was entered into in February, 1870, between 
the defendant’s son, A., and the plaintiffs. The goods 
were to be sent from London, by Ostend. When the 
goods were ready, the plaintiffs had given up their 
Ostend route and returned to the Rotterdam route. 
They shipped the gvods in March, and sent an invoice 
to the defendant, together with a notification of the 
change in the route. The defendant did not auswer 
this letter, but ordered more goods, which were for- 
warded in the same way. In the voyage, the three 








cases were much damaged. The defendant, in a letter 
dated July 5th, refused to pay for them, on the ground 
that the instructions were to send them via Ostend. 
Two questions on the above facts were raised at the 
trial: First, whether there was sufficient memorandum 
in writing signed by the defendant; secondly, whether 
he had, by his silence and subsequent conduct, assented 
to the changed route before the loss. Both questions 
were answered in the affirmative. The full court up- 
held the ruling of the learned judge at the trial. “It is 
impossible to say,’’ said Lord Chief Justice Cockburn, 
“that there was not, in this case, a written memoran- 
dum of the original contract, and that the departure 
from the terms of that contract in the mode of deliv- 
ery cannot be ratified by the other party without 
writing. If he receives the goods, or if he has ratified 
the mode by which they were sent, he cannot be heard 
to say that it was a new contract, and cannot be en- 
forced, because it was not in writing. There was sufli- 
cient evidence, in the present case, for the jury that 
the defendant had ratified the route by which the 
plaintiffs had forwarded the goods.” Mr. Justice 
Blackburn spoke to the same effect: ‘‘ The first part of 
the letter of the 5th of Juiy, in the most distinct terms, 
refers to the plaintiff’s letter of the lst of March, and 
clearly admits that all that was said in it was quite 
true. * * * This letter was signed by the defendant 
or his agent, and, therefore, the statute has been satis- 
fied, and there is a memorandum in writing by the 
defendant, the party to be charged, or his agent. But, 
it was argued, that though there was that letter of the 
defendant to the plaintiff, there was no assent in writ- 
ing to the substituted coutract.’’ But, as his lordship 
pointed out, the plaintiffs did not rely on a substituted 
contract, but on the original contract. —[Law Times. 
> 
BOOK NOTICE. 


The Medical Jurisprudence of Insanity, by J. H. Balfour 
Browne, Esq., of the Middle Temple, Barrister at Law, 
etc. Second edition, with references to the Scotch 
and American decisions. San Francisco: Sumner 
Whitney & Company, 1375. 


\ R. BROWNE is a lawyer, and therefore theoreti- 
4"k cally not so well adapted to write of the medical 
jurisprudence of insanity as a professor of the medi- 
cal science would be. Medical jurisprudence had its 
origin in the fact that there is an intimate relation and 
correspondence between the physical in man and the 
mental and moral, and that these have a reciprocal in- 
fluence over character and action. It is the science of 
Law enlightened by Medicine. It is the province of 
jurisprudence to avail itself of the light of Science in 
the adoption and application of principles, and there- 
fore in dealing with certain classes of phenomena it 
calls scientific medicine to its aid. Theoretically, 
then, the one who responds to the call should be a 
professor of scientific medicine. Nevertheless it,is in 
fact possible, we suppose, for one, not a professor of 
medicine, to answer the requirements by means of in- 
dustry and ability in collecting and marshaling the 
labors of others in the same field. And herein, if we 
mistake not, lies the value of Mr. Browne’s book. 

Municipal laws are predicated upon the assumption 
that men are rational beings, and civil capacity and 
legal respensibility alike rest upon this fact. But civil- 
ized society has always recognized three classes of per- 
sons as not within the discipline of the law, viz.: 
those who have not the natural ability to reach the 
standard of competency, as, for instance, idiots; those 
who have uot yet reached it, as infants under the age 
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of discretion; and those who having once reached it 
have relapsed, as insane persons. But as to the latter 
class there has long existed and there still exists a seri- 
ous difficulty, which consists in determining who are 
really insane within the meaning of the law. Mr. 
Browne makes the assertion that there has been some 
confusion introduced into this question by the use of 
the word “‘insane;”’ “but,” he adds, *‘ with the ex- 
planation that the term insane, as used in law, does 
not include all those who are insane in fact, but only 
those who are not entitled to perform certain acts of 
citizenship and those who are not punishable in respect 
of any crime they may commit — an explanation which 
has been repeatedly overlooked —no evil can arise 
from the use of the term insane as applicable to that 
class, to which the laws are not applicable and for whom 
it is necessary to legislate specially ’’— an explanation 
which in no perceptible degree removes the difficulty 
surrounding the subject. ‘The trouble has arisen — not 
only from the inclusion of * all those who are insane in 
fact,’’ but also from an attempt to include all those 
who manifest an unusual amount of moral depravity 
or diabolism. 

The task which Mr. Browne set for himself, in 
his first chapter, was to answer the question : 
“What is this insanity which incapacitates a man 
from making a will, from managing his own affairs, 
and which, in case he commits a crime, will protect 
him from the ordinary consequences of such an act?’’ 
The last question he first considers. After devoting 
One section to some “foreign rules of law,’’ i. e., the 
“rules ’’ in Scotland, France and New York, and after 
having disposed of **The former English rules” in 

- two sections, with the remark that ‘It seems to us 
quite unnecessary to dwell longer upon the decisions 
which were given before that time,’’ he comes to the 
Answers of the judges to the questions proposed by 
the House of Lords with refereuce to McNuauyhten’s 
case. There were a series of these answers, but the 
principal one was this: 


“The jury ought to be told in all cases that every man is 
to be.presumed sane and to possess a sufficient degree of 
reason to be responsible for his crimes until the contrary 
be proved to their satisfaction ; and that to establish a de- 
fense on the ground of insanity it must be clearly proved 
that at the time of committing the act the accused was 
laboring under such defect of reason, from disease of the 
mind, as not to know the nature and quality of the act he 
was doing, or if he did know it, that he did not know he was 
doing what was wrong.” 


Now, this test has been pronounced untrustworthy 
by such authorities as Reynolds, Bricknell, Maudsley, 
Ray and Ordronaux, because contrary to the law of 
nature and the psychological effects of insanity, inas- 
much as it rejects the volitive or the power to choose 
between the right and the wrong, as an element of re- 
sponsibility. It has ceased to be a debatable ques- 
tion among experts in insanity that there may be, in 
fact, aform of insanity in which the capacity of dis- 
tinguishing right from wrong exists without the power 
of choosing between them. At the annual meeting of 
the British Association of Medical Officers of Asylums 
and Hospitals for the Insane, held in London, July 14, 
1864, at which were present fifty-four medical officers, 
it was unanimously “ Resolved, That so much of the 
legal test of the mental condition of an alleged criminal 
lunatic as renders him a responsible agent, because he 
knows the difference between right and wrong, is in- 
consistent with the fact, well known to every member 





of this meeting, that the power of distinguishing be- 
tween right and wrong exists very frequently among 
those who are undoubtedly insane, and is often asso- 
ciated with dangerous and uncontrollable delusions.”’ 
See Ordronaux’s ‘“ Proper Legal Status of the Insane.” 

Mr. Browne goes very earnestly at the work of de- 
fending the judges’ test from this objection, but he 
does it by way of confession and avoidance. ‘To fill 
up the notion of a crime, you require not only the 
knowledge of good and evil, but the power to choose 
the one and refrain from the other.’’ Again he says: 

“Tt would seem, then, that the present test is unsatisfac- 
tory, but we cannot doubt that this seeming unsatisfactori- 
ness is due rather to a mistake and misapprehension as to 
the true meaning of the test than to any inherent defect 
in the test itself. Those who censure it do not seem to 
have taken the trouble to ascertain what the test really is. 
The words of the judges are these: ‘ That before a plea of 
insanity should be allowed, undoubted evidence ought to be 
adduced that the accused was of diseased mind, and that 
at the time he committed the act he was not conscious of 
right and wrong.’ ” 

It is worth while to note, as an instance of our au- 
thor’s loose method, that these were not the words of 
the judges. He continues: 

“ We cannot but think that any one who reads these words 
will be convinced that it is not the knowledge of right and 
wrong which one may speculatively entertain in calm mo- 
ments which is meant to be the test of insanity, as many 
persons seem to imagine, and as the arguments above al- 
luded to take for granted ; but that it is the active idea of 
right and wrong which a man has when thought is passing 
over into action that is relied upon as the distinguishing 
mark of sanity. * * * This knowledge of right and 
wrong, then, is the capacity which a man has, at the par- 
ticular moment of the deed, of being influenced by mo- 
tives—the power he has of refraining from the act in 
question.’’ 

Now, we venture to assert that the judges, in mak- 
ing their answer, were entirely innocent of any such 
meaning as Mr. Browne has attempted to give their 
words; and, further, that on no rational theory of 
construction can their test be made to include capacity 
of refraining. Indeed, in Flanigan’s case, 52 N. Y. 
467; S. C., 11 Am. Rep. 731, the Court of Appeals of 
this State, expressly following the rule as laid down by 
the judges in McNaughten’s case, held that the law 
does not recognize a form of insanity in which the 
capacity of distinguishing right from wrong exists 
without the power of choosing between them. Mr. 
Browne would, we presume, agree with us, that a good 
definition of insanity — such insanity as would relieve 
from criminal responsibility — should be both true and 
plain — scientifically exact and easily understood. But 
the judges’ answer is either not the one or the other. In 
our view it is not true; according to Mr. Browne it is 
any thing but plain. — 

After what we have said it is hardly necessary to 
add that Mr. Browne is ‘‘ constrained to hold that the 
answers of the judges are a most satisfactory state- 
ment of the law, and that no better test of responsi- 
bility could, at the present time, be devised than that 
which makes knowledge of right and wrong at the 
time of the commission of the act the means of judg- 
ing of the punishability of the person who has com- 
mitted a criminal offense.’’ On the next page he con- 
tinues: ‘*‘ What it (the law) does set itself to do is to 
ascertain whether the individual knew what he was 
doing; if he did not, he is not responsible; if he knew 
what he was doing, and yet could not refrain from 
doing it, then stiJl he is irresponsible.” So that our 
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author’s test of responsibility may be fairly summed 
up as follows: Knowledge of right and wrong at the 
time of the commission of the act, with a power of 
refraining from the wrong. We may notice, in passing, 
that the New Hampshire judges are rather sharply 
handled, for ‘“‘some of the New Hampshire decisions 
which have been repudiated by every other American 
judge who has thought it worth his while to notice 
them.”’ This is severe, but — we believe — not true. 

The pathology of insanity does not come properly 
within the province of medical jurisprudence; but our 
author has devoted his second chapter to a considera- 
tion of “‘The cause of insanity,’’ on the ground that 
it would help to an intelligent understanding of his 
subject. And we think he has done wisely. In a com- 
paratively few pages he has gone over a wide field and 
has gathered and presented many useful hints if not 
much useful information. Amentia, Mania, Moral 
Mania, Melancholia. Dementia and Epilepsies, and the 
legal relations of each, are very fully discussed. 

On the subject of Moral Mania Mr. Browne will be 
found a safer guide than Dr. Ray or Pinel. He classes 
moral insanity, irresistible impulse, and emotional 
insanity as substantially the same thing. He quotes 
the conclusions reached by Mr. David Dudley Field 
in his able paper on Emotional [nsanity (7 Alb. Law J. 
273) —a paper which, by the way, is frequently cited in 
this work — which, he says, ‘‘so far as we can see, in 
no way differ from the law as it is at present under- 
stood.” He adds: 

“ After what has been said no doubt can, it seems to us, 
be felt in reference to the law of moral or emotional in- 
sanity. That it does occur is a fact beyond dispute. That 
in every case in which it is set up as a defense it should be 
proved in such a way that the jury cannot doubt that, in 
relation to the act in question, the prisoner was not sane 
and had not the power of choosing or refraining, or, in 
other and clearer words, that even while he did it, it was 
not his act, we have seen ought to be imperative, and that 
such proof will very seldom be forthcoming, as the dis- 
ease is in itself very rare, we must believe.” 

Is not our author a trifle inconsistent in criticising 
so sharply Dr. Gray for having maintained, ‘‘in the 
witness-box, that mania might be so brief as to come 
on in an instant, simply from seeing a person against 
whom you had some feeling that you had been wronged, 
and disappear instantly with the firing of a pistol or 
plunging of a dagger in his heart ’’ (§ 165), when he had 
himself asserted just before (§ 14) that ‘“‘a man may be 
sane this minute, insane the next, and sane again the 
next.’" We fail, too, in discovering any sufficient rea- 
son for placing the sections on “ Suicide in relation to 
Insurance” in the chapter on The Legal Relations of 
Moral Mania, rather than in the part devoted to ** Sui- 
cidal Mania.” 

The other chapters are devoted to Somnambulism, 


Drunkenness and its legal relations, Aphasia and Aphe- 


nia, Delirium, Lucid Intervals, Feigued Insanity, 
Concealed Insanity, The Admissibility of the Evi- 
dence of the Insane, Examination of Persons sup- 
posed to be of Unsound Mind, Medical Experts and 
Proof of Insanity. We have not space to follow Mr. 
Browne further, although the subject is fruitful. Of 
the general plan and execution of this edition we have 
come to entertain a very good opinion, after having 
commenced its examination with some little prejudice 
against the work, engendered by the former edition. 
But most of the eccentricities and flippancies that 
then stirred our ire have been trimmed out, while the 
book has been vastly improved in other and more im- 





portant particulars. Although by an English author, 
this edition is substantially an American work. It is 
not only published by an American house, but it con- 
tains a fuller discussion of American cases and writers 
than any of our purely American treatises. Indeed, 
the industry and research that Mr. Browne has ex- 
hibited are something unusual. Nothing seems to 
have escaped him, whether in the latest report, or in 
some pamphlet printed but not published. He is 
neither so good a reasoner nor so elegant a writer as 
Dr. Ray, nor so philosophical as Dr. Wharton, but his 
work will, nevertheless, be found to be oftentimes 
more practical and valuable than the treatise of either 


of those writers. 
———>—____—_ 
OBITUARY. 


Hon. JoHN WELLS. 


if ON. JOHN WELLS, one of the Associate Justices 

of the Supreme Judicial Court of Massachusetts, 
died at Salem on the 23d ult., at the age of fifty- 
five. His home was in Brookline, but he was suddenly 
seized with pneumonia while holding acourt at Salem, 
and was unable to be removed till his death. By this 
event the Bench has lost one of its ablest judges, and 
the State a citizen eminent in all the relations of life 
for the qualities which command the respect and 
esteem of a whole community. He rose to the high 
position he attained by diligence and fidelity, and as 
the fruits of an honorable and busy life. In this he 
illustrated the promise which the profession holds out 
to industry and high purpose in the rewards it brings 
to merit and desert, irrespective of the adventitious 
claims of birth or party influence. Judge Wells was 
born in Rowe, a town of inconsiderable wealth or 
pepulation, in the north-western part of Massachusetts. 
He was graduated at Williams College in 1838, in 
the same class with his associate upon the bench, 
Judge Colt. He practiced law in Chicopee, and 
was appointed to the Supreme Court in the place 
of Judge Dewey, deceased, in September, 1866, at 
the age of forty-six. He had proved himself an 
able and successful lawyer and advocate at the bur, 
and had won the confidence and esteem of his associ- 
ates and the public for his learning, his skillful con- 
duct of his cases, and his honorable and manly bearing 
in his profession, as well as in every thing he under- 
took. He was repeatedly elected to represent his fel- 
low-citizens in the legislature, where his influence was 
extensively felt as that of a sound, high-minded legis- 
lator. His appointment to the bench was received 
with great favor by the bar and the public for the repu- 
tation he brought to it; but it may be said, with 
confidence, that his eminent qualities for the office 
were being developed more and more every year that 
he held it. 

Without attempting to give an outline of his judi- 
cial life, or to discriminate as to the department of 
the law in which he exhibited special aptitude or 
ability, his opinion in the case of Lowell v. Boston, 111 
Mass. 454, may be referred to as an able expo- 
sition of an interesting question in constitutional 
law, involving important principles in which eminent 
counsel had been engaged. The case excited much 
able discussion; and the thorough analysis to which 
the matter was subjected, in the opinion given by 
Judge Wells on behalf of the Court, evinces judicial 
qualities of a high order. As a Nisi Prius judge, he 
was held iu high esteem for his patience, his impar- 
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and statement, and commanded unqualified confidence 
on the part of the bar, the jurors and the suitors in 
court. All this indeed might be true without imply- 
ing any special brilliancy of parts, or remarkable origi- 
nality or breadth of views. His were the attainments 
of diligence sustained by good sense, earnest convic- 
tions and clear intellect. 

He made his mark upon the bench; and the volumes 
of its reports during the nine years that he held office 
will be lasting memorials of his judicial qualities and 
attainments asa jurist; while those only who knew 
him could appreciate, as they deserve, his personal 
claims to the respect and affectionate regard which 
grow out of the relations of private and social life. In 
these he was always a gentleman, dignified, affable and 
courteous, against whom no one could carry ill-will or 
an unkind feeling. The regard in which he was held 
in his private as well as his public relations was evinced 
by the spontaneous action of his neighbors and friends 
ata public meeting of his fellow-townsmen, wherein 
resolutions were unanimously adopted expressive of 
their appreciation of the loss they had sustained; as 
well as at a meeting of the bar of the Commonwealth, 
at which his eminent merits as a jurist and a judge 
were recognized in fit and eloquent terms. 

Springing, as he did, from the ranks of an intelligent, 
independent yeomanry, educated at a country school 
and college, his early and middle life were spent under 
the healthy influences of such associations; and he 
borrowed from these many of the traits which charac- 
terized him in the last and practical knowledge of men 
and things which brougbt him into sympathy with 
those with whom he had to deal, while it detracted in 
no respect from the amenities of cultivated and refined 
society. In private life he was as true to his better 
nature as he was to the calls of duty in what concerned 
the public. His wife was the daughter of the late Ed- 
ward Dwight, Esq., an eminent merchant of Boston, 
who, with their two children, survives him. 

Nor let it be said that the death of such a man is not 
a proper subject of notice in a work like this, dedicated 
to a broad and liberal jurisprudence. He was an honor 
to the bar and bench of a sister State; and whoever 
attains to a like distinction in the higher walks of the 
profession has claims upon the consideration of all who 
respect talent, learning and high purpose, devoted to 
the elevation of the law and the advancement of the 
cause of justice and human right. 

Among the many distinguished men of whom his 
alma mater might boast, she regarded Judge Wells as 
worthy of her distinguished recognition. She be- 
stowed upon him the honorary degree of LL. D. in 
1870, and at the time of his death he was the president 
of her Alumni Association. While he was ever true to 
his religious and political convictions, he knew how to 
vindicate his opinions and consistency without sacri- 
ficing courtesy or doing injustice to the sensibilities of 
others. He owed his success far more to self-discipline 
and the intellectual growth of a well-balanced mind 
than to any special gift of genius; and his life is an 
example full of encouragement and promise to young 
men who have yet a place and a reputation to win. 


Tue Rieut Hon. Sir E. V. WILLIAMs. 
The Right Hon. Edward Vaughan Williams, formerly 
a judge of the Court of Common Pleas, and a legal 
writer of note, died in England on the 2d ult., in the 





seventy-eighth year of his age. He was the son of the 
late John Williams, sarjeant-at-law, well known as the 
editor and annotator of Saunders’ Reports. He was 
called to the bar in 1832, and in 1847 he was appointed 
a judge of the Court of Common Pleas from which he 
retired in 1865. He was the author of a “Treatise on 
the Law of Executors,’’ which he lived to see pass 
through seven editions, and which was reprinted in 
this country. Besides this work, he published, in con- 
nection with Mr. Justice Patteson, an edition of 
Saunders’ Reports, extending and reforming his 
father’s notes thereto. He also aided in bringing out 
an edition of ‘* Burn's Justice.’’ In 1871 he published 
a new edition of the ‘‘ Notes to Saunders’ Reports,” 
re-written and adapted to the changes in the law. 
These reports, it has been very justly observed, were, 
by Mr. Sarjeant Williams, so enriched with legal 
learning as to render the work a standard book and a 
treasury of English law; and the son rendered the 
work still more valuable by further contributions of 
his own. This book was one of those which mated the 
ancient law with the modern, and was for many gen- 
erations the ‘‘ Bible’’ of the pleaders and the chief re- 
pository of old common-law learning. The late judge 
was regarded with great confidence as an able lawyer. 
———_.¢—__—___ 


CORRESPONDENCE. 


A QUESTION AS TO A CONTINGENT RIGHT OF DOWER. 
LEONARDSVILLE, N. Y. 
To the Editor of the Albany Law Journal: 

DEAR Str—I am perplexed with my inability to 
solve the following problem: 

A married man is entitled to the sum of $896.86, part 
proceeds of sale in partition, subject to the inchoate right 
of dower of his wife therein. The husband is 22 years 
of age; nearest birthday, 23. The wife is 17 years of 
age; nearest birthday, 18. What is the present value of 
the wife’s interest therein? 

The text-books refer the student and practitioner to 
Jackson v. Edwards, 7 Paige’s Ch. 386-408, for the rule 
for such computation. 

The Chancellor says, page 408: 

‘*The proper rule for computing the present value of 
the wife’s contingent right of dower, during the life 
of the husband, is to ascertain the present value of an 
annuity for her life equal to the interest in the third 
of the proceeds of the estate to which her contingent 
right of dower attaches, and then to deduct from the 
present value of the annuity, for her life, the value of a 
similar annuity depending upon the joint lives of her- 
self and her husband; and the difference between 
those two sums will be the present value of her con- 
tingent right of dower. McKean’s Pr. L. Tables, 23, § 
24; Hendry’s Ann. Tables, 87, prob. 4.” 

A practical solution of this problem, together with a 
table from which the present value of an annuity, de- 
pending upon two joint lives, may be computed, will 
be of great practical value to me, and, I doubt not, to 
the profession at large. 

I have not been able, after considerable inquiry 
among the profession, to gain the desired information ; 
and having had occasion to note, on various occasions, 
that the ALBANY LAw JOURNAL omits no opportunity 
to make itself of such value as to be indispensable to 
the profession—however much of ignorance of mathe- 
matics in myself the request may imply—may I not ask 
that at an early day you will give this subject space in 
your columus? ‘Truly yours, H. M. AYLESworRTH. 
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{The present value of an annuity of one dollar at six 
per cent (84th Rule Sup. Ct.), on a single life at the age 
18 is 12.562; the value of an annuity of one dollar at 
the same rate, depending on the joint lives at the ages 
of 18 and 23, according to McKean’s Tables, is 10.140. 
Multiplying each by the sum representing the interest 
on one-third of the principal sum, and subtracting the 
lesser product from the greater, gives $43.44 and a frac- 
tion as the present value of the wife’s contingent right. 
If it be desired to calculate upon the ages 17 and 22, the 
present value of one dollar is 12.655 on the single life 
and 10.239 on the joint lives. It would be quite out of 
our power to give, in the Law JouRNAL, McKean’s 
Table for computing annuities depending on joint 
lives, as it is a diagram some feet square, and can only 
be used in that form. We are able to state, however. 
that Mr. John D. Parsons, Jr., will shortly print a 
small edition of those Tables and the accompanying 
rules and problems. So far as we know, the only copy 
in the State is contained in the State Library.—Ep. 


A. L. J.J 
—_——__@—___—_— 


COURT OF APPEALS DECISIONS. 
HE following decisions were announced in the 
Court of Appeals on Tuesday, November 30: 

Order granting new trial affirmed, and judgment ab- 
solute for plaintiff in accordance with opinion of Su- 
preme Court— Chandler v. Hoag.—— Judgment af- 
firmed -— People v. Evers; People v. Raw.— Motion 
denied with ten dollars costs—(1) Wade v. De Leyer; 
(2) Wade v. De Leyer; Camblos v. Butterfield.——Order 
affirmed with costs — Fryer v. Rockfeller; The Union 
Trust Co. v. The Monticello, etc., R. R. Co.; Place v. 
Chesebrough.— Order granting new trial affirmed, 
and judgment absolute for defendant on stipulation 
with costs — Cardat v. Barney.—— Judgment reversed 
and new trial granted, costs to abide event —Brownson 
v. Chapman; Clearwater v. Brill; Thomson v. Smith. 
— Judgment of General Term reversed, and the pro- 
ceedings and assessment of the commissioners affirmed 
with costs — People ex rel. Howlett v. The Mayor.—— 
Judgment affirmed with costs — Abercrombie v. Hol- 
den; Burgher v. Hughes.— Judgment reversed and 
proceedings of commissioners of highways affirmed -— 
People ex rel. Bowen v. Jones.— Appeal dismissed 
with costs--Morrell v. North Second Street, etc., Rail- 
way Co.; Church v. Cagger; Baker v. Home Life In- 

surance Co. 

————_—@—__—_——_— 
NOTES. 

Gj OULD & SON have in press a treatise on the Law 
J of Fixtures, by R. H. Tyler, the author of the 
treatises on Infancy and Coverture, Ejectment and 
Adverse Possession, etc.— The American Psychologi- 
cal Journal, for November (McDivitt, Campbell & Co.. 
New York), contains, besides articles of a strictly 
medical nature, the report of a lecture by Dr. Hazard, 
of St. Louis, on ‘“ Cronenbold’s Case,” involving the 
question of insanity as a defense in murder cases, and 
an interesting article by Dr. Hamilton on “Suits for 
Malpractice in Surgery — their causes and remedies.” 
— One of the most convenient of recent law cata- 
logues is that issued by Mr. John D. Parsons, Jr., 
which, in addition to a comparatively full list of re- 
ports and text-books, contains ap excellent table of 
Abbreviations used in references to American law re- 
ports, and to English, Scotch and Irish law bvoks. 
This table contains not only the abbreviations, but the 
date of the report or treatise and the number of vol- 





umes. As a handy book for one’s table it is very 
useful. 


A parliamentary paper has just been issued, contain- 
ing a copy of replies to questions from the English gov- 
ernment, concerning the law of foreign countries on 
the subject of marine insurance. The answers are 
from France, Austria, Sweden, Norway, Denmark, 
Holland, Belgium, Italy, Germany and the United 
States. The replies, except those from France and 
Belgium, are in the English language. With regard to 
the United States, it is stated *‘ policies are sued upon 
in the common-law courts almost invariably, although 
the admiralty courts have occasionally taken jurisdic- 
tion of such cases. That the latter courts have not been 
more frequently resorted to has no doubt been owing 
very much to doubts as to their jurisdiction; but it in- 
dicates also that the common-law courts have given 
satisfaction. In the latter courts the trial is by jury.” 
The English government sent twenty-four questions 
to the foreign countries touching their law on marine 
insurance. 





The old maxim nemo debet bis vexari pro e@ddam causa 
was applied in a somewhat novel form in the case of 
Wemyss v. Hopkins, 23 W. R. 691. The defendant, by 
whipping a horse on which a woman was riding, had 
caused her to be thrown and injured, and for this he 
was, in the first place, summoned and convicted under 
statute 5 and 6 Will. 4, c. 50, s. 78, for having ‘* caused 
hurt or damage to a person passing or being 
upon the highway.’’ He was afterward summoned 
and convicted under statute 24 and 25 Vict. c. 100, s. 42, 
for an assault on the woman, and it was this conviction 
which, on the above maxim, the Court of Queen’s 
Bench quashed. It is to be observed that this was not 
the application of a statutory provision making a pre- 
vious conviction “for the same cause”’ a defense (such 
as 24and 25 Vict. c. 100, s. 45), but was an application 
vf the common-law principle above stated; and it 
seems to show that, so far as concerns the effect of an 
acquittal or a conviction, these statutory provisions 
add nothing to the law; they are operative only upon 
subsequent civil proceedings, or where the summons 
is dismissed on the ground of the assault being 
“ trifling,’ without either an acquittal or a convic- 
tion. The decision also affirms the principle that the 
“cause ’’ may be the same, although the “offense ”’ is 
technically different, as in the recent case, under a 
different statute. But the previous cases seem tu go 
even farther, and to show that although the first pro- 
ceeding did not (as in the present case it did) involve 
proof of all the facts which are necessary to support 
the second proceeding, yet, if the transaction is the 
same, the plea will avail. Thus in Reg. v. Elrington, 
10 W. R. 13, the first proceeding, under which a certifi- 
cate was given in pursuance of statute 9 Geo. 4, c. 3i, 
s. 27, was for a common assault; yet the certificate 
was held to bar a subsequent indictment for an 
assault causing ee bodily harm. And in ike 
Thompson, 9 W. R. 203, it seems to have been thought 
that a conviction before justices for a common assault 
would bar a subsequent indictment for rape. In Leg. 
v. Morris, 15 W. R. 999, L. R., 1 C. C. R. 90, however, it 
was held that a conviction for assault did not bara 
subsequent proceeding for manslaughter. From this 
decision Kelly, C. B., dissented, and it is to be regretted 
that the reasoning of the case is so slight and unsatis- 
factory. Probably the ground on which it is to be 
supported is, that at the time of the first conviction 
the facts did not exist which made the second pro- 
ceeding possible; it was only the supervening death 
of the injured man which completed the felony for 
which the defendant was indicted. 
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CURRENT TOPICS. 


\ we question of how far a lawyer may go in the 

interest of his client is one upon which there is as 
much difference of opinion now as there was a hun- 
dred or two years ago. Sir Edward Creasy, in a 
recent address, said that the relation of lawyer and 
client involved no right for the professional advocate 
to employ any artifice or scheme of attack which 
would not be fairly open to the litigant himself, if 
conducting his own case. A few years ago, an 
eminent English advocate (Lord Brougham) had 
stated, in open court, that ‘‘the first great duty of 
an advocate is to reckon every thing suhordinate to 
the interests of his client.” But the Lord Chief 
Justice rebuked him; and Sir Alexander Cockburn 
had declared that ‘‘the arms which an advocate 
wields he ought to use as a warrior, not as an assas- 
sin. He ought to uphold the interests of his client 
per fas, but not per nefas.” As for the objection 
that no one should plead a cause unless he thor- 
oughly approved it, Sir Edward Creasy thought that 
the answer was as true as old, that, until a case is 
tried, you cannot, in general, know which side is 
right or wrong, or rather, you cannot know on which 
side right or wrong preponderates. We have always 
been of the opinion that an advocate has the right 
and the duty to use all the means which the law has 
placed in his power in behalf of his client. No good 
or great lawyer has ever neglected to do this. 


The liability of a telegraph company, in case of 
failure to transmit a message, was considered in 
the General Term of the New York Court of Com- 
mon Pleas in Sprague v. Western Union Telegraph Co. 
The plaintiff delivered to the company a message to 
be sent to a distant city, asking that a suit be put 
off. Getting no reply, as the message was not sent, 
plaintiff proceeded to the place where the suit was 
to be tried, taking with him counsel, at an expense 
of $60 and $250 counsel fees. On his arrival he 
found that the suit had been adjourned.. The 
majority of the court holds that the failure to send 
the message was not ‘‘a mistake or delay in the 
transmission or delivery, or a non-delivery,” within 
the conditions of the printed regulations which 
limit the company’s liability. It was an entire 


breach of the contract, rendering the company lia- 
ble for all damages which were the natural and 


Von. 12.— No. 24. 





proximate consequences of their total neglect to do 
what they had contracted to do. A judgment for 
$310 was therefore affirmed. Judge J. F. Daly 
dissented from this conclusion, and held that the 
charge for counsel fees and counsel’s expenses should 
not have been included in the judgment, as there 
was nothing in the message itself, or the statements 
to the company’s agent, to show that such an ex- 
pense would follow the failure of defendants to 
execute their contract. 


The liability of a mail carrier to arrest on civil 
process was considered in Te United States v. Bean, 
a case which recently arose in Maine. The person 
arrested was a sworn driver and carrier of the mail, 
and, in the performance of his duty, he went to the 
post-office to get the mail, at the time of day when 
his duties as driver and carrier began. While he 
was waiting for the mail, and before he had obtained 
actual possession of it, the arrest was effected. It 
was held that the carrier was, at the time, engaged 
in the publie service relating to the mails, and was 
therefore exempt from arrest. In United States v. 
Harvey, 8 Law Rep. 77, it was held that a warrant 
in a civil suit against a mail carrier was no justifica- 
tion to the ministerial officer executing it, although 
he may have acted without knowledge of the laws 
of Congress on the subject, and did not detain the 
carrier longer than was necessary for the execution 
of the warrant. In that case the detention was only 
a few minutes, and the carrier got to the next office 
at the usual hour. This doctrine was affirmed in 
United States v. Kirby, 7 Wall. 482, where it was 
held that all persons in the public service are exempt, 
as a matter of policy, from arrest upon civil process 
while thus engaged; and where the acts which 
create the obstruction are in themselves unlawful, 
the intention to obstruct will be imputed to their 
author, although the attainment of other ends may 
have been the primary object. 


In the published correspondence of the State de- 
partment at Washington, during the last year, we 
find interesting information relating to the legality 
of marriages performed at foreign legations. It 
appears that the instructions of the department of 
State are, ‘‘ that a ceremony of marriage performed 
within the precincts of a legation may nevertheless 
be deemed to be performed in the country within 
which the legation is situated, and, therefore, ought, 
in all respects, to comply with the requirements of 
the laws of that country, in order to insure validity.” 
The secretary of legation at Paris supposes the case 
of two citizens of Massachusetts presenting them- 
selves to the legation for the purpose of having a 
marriage ceremony performed, and upon their being 
informed of the instructions to the legation, insist- 
ing that they shall be married according to the 
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Massachusetts Statute, which prescribes that ‘‘ mar- 
riages celebrated in a foreign country by a consul or 
diplomatic agent of the United States shall be valid 
in this State, and a copy of the record, or a certifi- 
cate from such consul or agent, shall be presumptive 
evidence of such marriage.” Mass. Gen. Stats., ch. 
106, § 23. Mr. Fish replies to this supposed: case, 
stating that a federal officer is not bound to execute 
a State statute, unless required so to do by an Act of 
Congress. This would require, from the parties ask- 
ing to be married according to the law of a partic- 
ular State, the production of a very high authority 
to use the legation for their private arrangements. 


An instance of the application of what we believe 
to be a false doctrine, in relation to the test of 
insanity, may be found in the recent trial of Scannell, 
in New York, for murder. The judge charged the 
jury as follows: ‘‘The test of responsibility is the 
capacity to distinguish between right and wrong at 
the time of, and with respect to, the act complained 
of. Now, gentlemen, apply the facts as they have 
been adduced to the rule I have laid down: Did the 
prisoner, or did he not, at the time he shot Donohue, 
know that he was shooting him? Did he, or did he 
not, know the nature and quality of the act he was 
doing? If he did, did he, or did he not, know that 
it was wrong to do it? That is the question, and 
the only question, for you to determine on that 
branch of the case. When he drew the pistol and 
fired the shot, did he know the nature and quality 
of that act, and did he know that to do it was 
wrong? If he did, he is responsible.” While this 
is the test as laid down in England in MeNaughten’s 
Case, and in this State as declared in F'lanigan’s Case, 
52 N. Y. 467, yet, as we last week pointed out, it is 
quite deficient in leaving out the volitional element. 
Inasmuch as it is a well-recognized fact, among the 
medical profession, that a person may know what he 
is doing and know that it is wrong, and yet not be 
able to control his insane impulses, the test surely 
ought to cover this state of facts. 


The President’s Message shows the condition of 
the Alabama Claims Commission. This Commis- 
sion was organized July 22, 1874, and, by the terms 
of the act under which it was created, it was to 
exist one year. The work of the Commission was 
not completed within that time, and the President, 
by proclamation, and in accordance with the power 
vested in him by the act organizing the Commission, 
extended its duration six months. Up to the 1st of 
November, thirteen hundred and eighty-two claims 
had been presented, of which six hundred and 
eighty-two had been decided. Arguments are being 
made and decisions rendered as fast as possible, but 
it is thought another extension of time will have to 
be given to the Commission. The President renews 








his recommendation that a Court of Alien Claims be 
constituted, or that the necessary jurisdiction be 
conferred upon some appropriate tribunal for the 
consideration and determination of the claims of 
aliens against the government, which have arisen 
within some reasonable limitation of time, or which 
may hereafter arise. The executive department of 
the government cannot give proper attention to these 
claims. The President might have urged, as an 
additional reason for the legislation demanded, that 
nearly every European country has its Court of 
Alien Claims, and we ought not to be behind other 
nations in this respect. 


It seems that in England the rule, that judges 
shall not dispose of causes relating to companies of 
which they are shareholders, leads to much incon- 
venience. The Law Times says that actions in 
which railway companies are parties must come to a 
dead lock if the rule is to continue. In the Court 
of Appeal, not long since, there was only one judge 
out of four who was unexceptionable as being with- 
out shares in the company whose interests were 
involved. In the Common Pleas, a case went over 
because the Chief Justice was interested as trustee 
under a marriage settlement. Another case was 
found on the same day, three judges being on the 
bench, when it appeared that the Chief Justice alone 
had no shares in the company concerned. Lord 
Coleridge thinks the judges ought to be very careful 
in this respect, but our contemporary does not 
believe that any harm can happen to the bench from 
the abrogation of the rule, and hopes that Parlia- 
ment or the common consent of the judges will get 
rid of it. 


—_——__>___— 


NOTES OF CASES. 


[* Cumnvings v. Cheshire Mut. Fire Ins. Co., a case 

recently decided in the Supreme Court of New 
Hampshire, it appeared that the company insured 
A on his dwelling-house a certain sum, and ‘‘on 
furniture and clothing therein ” a certain other sum. 
A sold the real estate to B, and assigned the policy 
to him with the consent of the company. A did 
not sell his furniture or clothing to B, but removed 
it. B took possession of the house, and placed 
therein furniture and clothing of the same kind and 
value, and it was burned in the house. Held, that 
B could recover of the company the amount of the 
original insurance upon the furniture and clothing 
of A. This decision is based on the ground that 
insurance is a contract of indemnity appertaining to 
the person or party to the contract, and not to the 
thing which is subjected to the risk against which 
the owner is protected. It is not a contract running 


with the land in the case of real estate, nor running 
with the personalty in the case of a chattel insured. 
Carpenter v. Insurance Co., 16 Pet. 495. 


“The 
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principle of indemnity is the general principle which 
runs through the whole contract. A contract of 
indemnity is given to a person against his sustaining 
loss or damage, and cannot properly be called one 
that insures the thing, it not being possible so to do, 
and therefore, as Lord Hardwicke has said, it must 
mean insuring the person from damage —that is, 
damage to the thing or to his property.” Angell on 
Ins., § 1. See, also, May on Ins., §§ 2, 6; 2 Bl. Com. 
459; Lucena v. Crawford, 2 Bos. & Pul. (N. R.) 300; 
Saddlers’ Co. v. Badcock, 2 Atk. 554; Wilson v. Hill, 3 
Metc. 66; Ellis on Ins. 1; Wms. on Pers. Prop. 179; 
1 Phill. on Ins. 1; Lane v. Maine Mut. Fire Ins. Oo., 
12 Me. 44, 49. 


In Mann v. Oriental Print Works, 7 Leg. Gaz. 378, 
the liability of master for injury to his servant was 
considered by the Supreme Court of Rhode Island. 
It appeared that a fireman, employed to tend a sta- 
tionary engine, was called upon by the engineer to 
assist in throwing on a belt which worked a pump 
used to fill the boiler, and, in dving this, the fire- 
man received an injury, for which he brought action 
against the company employing himself and the 
engineer. The following points were held by the 
court: 1. That if the fireman, although employed 
only for a fireman, was placed under the orders of 
the engineer, and was by him suddenly called upon 
to assist in throwing on a belt, out of his own sphere, 
but within the sphere of duty of the engineer, and 
was thus subjected to a risk with which he was not 
acquainted, or to a peculiar and greater risk at that 
time, and of which he was not informed or cautioned, 
the defendants would be liable. 2. That if the 
fireman was placed under the engineer as his supe- 
rior, and this superior had a right to give orders in 
his departinent, the case did not come within the 
principle regulating liability in cases of fellow- 
servants, and that the engineer must be looked upon 
as representing the employer. 3. That unless the 
plaintiff fireman had been instructed not to obey 
the engineer except in the line of the fireman’s 
employment, the engineer was authorized to call 
upon him for assistance in any matter within the 
engineer’s department, and the defendants would be 
liable, even if there was another person who might 
more properly be called upon. 4. That if the plain- 
tiff tireman was instructed not to obey the engineer 
out of the line of his employment, and he chose 
notwithstanding to obey, he could not hold the 
defendants liable. 5. That if the throwing on and 
off of the belts was not in the engineer’s department, 
but was confined by the corporation to a belt-fixer, 
the defendants would not be liable. Upon this 


question, see opinion of Robertson, Ch. J., in 
Louisville, ete., R. R. Co. vy. Collins, 2 Duv. 114; 5 
Am. Law Reg. (N. 8.) 265, 272; Waller v. 9. EZ. 
Railway Co., 2 H. & C. 102; Am, Rep. Dig., title 
Master and Servant. 





That religious instruction is not included in the 
list of what are known as ‘‘ necessaries,” was sub- 
stantially held in St. John’s Parish v. Bronson, 40 
Conn. 75. That was an action for pew rent, and 
the defendant alleged that the pew was hired and 
used by his wife without his consent. This was 
held to be a good defense. Judge Park said: ‘‘It 
is said in the books that necessaries consist only of 
food, drink, clothing, washing, physic, instruction, 
and a suitable place of residence. Shelton v. Pendle- 
ton, 18 Conn. 417; Whitingham v. Hill, Cro. Jac. 490; 
Clancy on Husb. and Wife, 23; 2 Kent’s Com. 146; 
Finch, 103; Co. Litt. 172, a; 1 Woodeson’s Lect. 
402; Bing. on Inf. 87; Baker v. Lovett, 6 Mass. 80; 
Munson v. Washband, 31 Conn. 303. By instruction 
is here meant some degree of education as taught in 
the schools. Stanton v. Wilson, 3 Day, 47; Mete. 
on Cont. 69; Middlebury College v. Chandler, 16 Vt. 
683. No case can be found either in England or 
in any of the United States where the definition of 
instruction has been carried so far as to include 
religious instruction. And indeed in this country, 
where there is no established church, and every one 
is permitted to worship God according to the dic- 
tates of his own conscience, no distinction could be 
made among the thousand different tenets and pre- 
cepts that are taught upon the Sabbath under the 
name of religious instruction.” 


In Mather v. Chapman, 40 Conn. 382, it was held 
that sea-weed cast upon the shore between high and 
low-water mark belongs to the public, and may be 
lawfully appropriated by any person. mans v. 
Turnbull, 2 Johns. 313, was relied upon by the 
counsel as an authority for a contrary doctrine, but 
the court said: ‘‘The judgment in that case is pro- 
nounced by a judge of profound learning, whose 
opinion upon the point now under discussion, if 
really given, would be entitled to great weight; but 
we are inclined to think that the sea-weed in that 
case was cast upon the land of the plaintiff. The 
main argument at the bar and on the bench relates 
to the title to the locus in quo. Chief Justice Kent 
says: ‘If the marine increase be by small and imper- 
ceptible degrees, it goes to the owner of the land. 
The sea-weed must: be supposed to have accumulated 
gradually.’” The English courts have not fully 
settled the question. In the case, however, of 
Bagott v. Orr, 2 Bos. & Pul. 472, the court expressed 
doubts upon the right of the public to come upon 
the shore and take shells which had been thrown up 
and left there by the tide. In the case of Blundell 
v. Catterall, 5 Barn, & Ald. 268, there occurs a very 
learned and interesting discussion upon the right of 
the public between high and low-water mark, but 
the precise question now under consideration is not 
made the subject of comment. The question is also 
very ably discussed in Hall’s Treatise on the Sea- 
Shore, 2d Lond. ed., 195. 
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SKETCHES OF EMINENT ENGLISH JUDGES. 
BRovuGHaM. 


attempt to convey an adequate idea of Brougham 
in a short sketch is like trying to crowd the oak 
back into its acorn, or compress the ocean into a 
bucket. His character is so vast and many-sided, 
and the materials for his biography are so ample and 
various, that one may well despair of success in 
the endeavor. His biographer has not only to por- 
tray a lawyer, but an author, a philosopher, a 
scientist, a statesman, a hnmanitarian, and a re- 
former. To give any satisfactory account of his 
broad comprehension, his brilliant wit, his vast 
learning, his enormous industry, his powerful ora- 
tory, his fearless independence; his vanity, eccen- 
tricity, simplicity, generosity, and integrity ; his 
vaulting ambition; his gigantic triumphs at the 
bar and in the senate; his permanent and valu- 
able contributions to art, science, and literature; 
his magnificent achievements in the causes of hu- 
man liberty, charity and education, and above all 
in the reformation of the law, requires volumes 
rather than an essay. Born while the Ameri- 
can colonies were struggling for independence, 
he did not pass away from earth until the abolition 
of American slavery was a fixed fact. He was the 
most extraordinary character and the greatest genius, 
in civil life, of the nineteenth century, and in what 
he achieved and in what he attempted but one 
other man can be compared with him. Brougham 
was as great in peace as Napoleon in war. 
Brougham was possessed of a marvelous energy 
and versatility. Unlike many other great men, he 
made the period of his retirement from office the 
most useful of his life. Of this period, Knight says 
in his History of England: ‘‘It was a painful situa- 
tion for one of such restless activity. To deliver 
elaborate judgments in the Court of Chancery; -to 
be ready for every meeting of the Cabinet; duly to 
be in his place on the woolsack at three o’clock, 
rarely abstaining from taking a part in debate; after 
the adjournment of the House sitting up half the 
night writing out his judgments; occasionally to 
dash off an article for the Edinburgh Review; dis- 
coursing, writing, haranguing on every subject of 
politics, or science, or literature, or theology; and 
then suddenly to have all the duties of official life 
cut away from him; * * * after the lapse of a 
quarter of a century, we look back upon the un- 
official labors of this remarkable man, to whom 
repose was an impossibility, and measuring him 
with the most untiring of recorded workers, deem 
it marvelous that he has accomplished so much, 
and with few exceptions has accomplished it so 
well.” Lord Dudley writes of his opening speech 
in defense of the queen: “ At half-past twelve to-day 
Brougham concluded a most able speech with a 
magnificently eloquent peroration. The display of 





the power and fertility of his mind in this business 
has been amazing; and these extraordinary efforts 
seem to cost him nothing. He dined at Holland 
House yesterday, and stayed till eleven at night, 
talking ‘de omni scibili’—French cookery, Italian 
poetry, and soon.” The historian of Holland House 
records that he stayed over night on this occasion, 
and that ‘‘ Lord Holland seeing him the next morn- 
ing busily occupied writing, naturally expected to 
find him copying out the peroration; but no,—he 
was drawing the clauses of an Education Bill!” 
During an adjournment of the same trial, he amused 
himself by attending the assizes at Yorkshire, and 
engaged in a cause in behalf of a poor old woman, 
upon whose pig-cote a trespass had been committed, 
and got a verdict of forty shillings damages for her! 
Matters which absorbed the whole of another man’s 
being were to Brougham but an episode. Romilly’s 
reformation of the penal code, Clarkson’s abolition 
of slavery, the cause of popular education, the free- 
dom of the press, and the scheme of religious toler- 
ation, all found in Brougham their mightiest advo- 
cate. In short, he was as versatile as Dryden paints 
Shaftesbury, without his frivolity and inconstancy. 

Of the multifariousness of his learning, there is 
plenty of contemporaneous testimony, even from 
his enemies. Campbell says: ‘‘If shut up in a 
tower without books, at the end of a year he would 
have produced (barring a few ludicrous blunders) a 
very tolerable ‘ Encyclopedia;’” and Rogers said 
of his departure, ‘‘This morning Solon, Lycurgus, 
Demosthenes, Archimedes, Sir Isaac Newton, Lord 
Chesterfield, and a great many more, went away in 
one post-chaise.”” He commenced his scholastic ex- 
ploits, at the age of twenty, by sending to the 
Royal Society of London a paper on Porisms, and 
at the age of seventy-one he enlivened his existence 
by addressing the Imperial Institute of France, in 
their own language (or Broughmee, as Macaulay 
called his French), on experiments in Light. He 
used to amuse himself, when time hung heavy, by 
writing Greek epigrams to Lord Wellesley. Accord- 
ing to Greville, when he visited Buxton’s brewery, he 
explained every thing to the other visitors—‘‘ the 
mode of brewing, the machinery, down to the feed- 
ing of the cart-horses,” and criticised the manner of 
keeping the books; and when he accompanied Lady 
Sefton to the British Museum, he elucidated every 
thing there, even to the minerals, dashing off his 
explanations ‘‘as if he had been a Buckland ora 
Cuvier.” Greville speaks of ‘‘his wonderful in- 
formation, and the facility with which he handles 
every subject, from the most grave and severe to the 
most trifling, displaying a mind full of the most 
varied and extensive knowledge, and a memory 
which has suffered nothing to escape it; I never saw 
any man whose conversation impressed me with 
such an idea of his superiority over all others.” 
It has been said that Brougham’s attainments were 
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superficial. In a measure this must have been true. 
But is it not better that a man should know some- 
thing of all things than all of one thing? The thirst 
for universal knowledge is noble, although impossi- 
ble of gratification. A certain rich man having 
died, another said to his lawyer, ‘‘So old Smith is 
dead?” ‘‘ Yes,” was the reply. ‘Well, he left a 
good deal, didn’t he?” said the inquirer. ‘ Yes, 
he left every thing; he didn’t take any thing with 
him,” answered the lawyer. That could not have 
been said of Henry Brougham. He took more with 
him than any other man of this century. Every man 
can take something with him, if he will; how much, 
depends considerably on himself. 

Brougham’s contributions to literature are of high 
and permanent value. He was one of the brilliant 
coterie of wits who founded the Hdinburgh Review, 
and as Lockhart says, ‘‘ dipped the concern deep in 
witty whiggery.” This venture attained a great 
influence in British politics, and made the fortunes 
of several of the young men who wrote for it, 
Brougham, Sydney Smith, and Macaulay, among 
them. ‘‘ Projected in a lofty attic by two briefless 
barristers and a titheless parson, the former are 
now lords and the latter is a snug prebendary.” 
Brougham’s published works on theology and science 
are certainly very respectable, but he reaches his 
best in his biographical sketches of the philosophers, 
men of letters, and statesmen of the reign of George 
Third. In the latter particularly are to be found 
the most brilliant and fascinating rhetoric, and the 
soundest and justest and most generous estimates of 
character. Whipple speaks of Brougham’s “ impe- 
rious scorn, passionate strength, and swelling dic- 
tion.” Mr. Prescott, on the other hand, does not 
think highly of his literary powers, because he 
underrated the great Unitarian, Channing. Crabbe 
Robinson, himself a lawyer, does full justice to his 
versatility, if not to his literary powers, when he 
says: ‘‘I read Brougham’s Introduction to the 
Library of Useful Knowledge, remarkable only as 
coming from the busiest man living, a lawyer in full 
practice, a partisan in Parliament, an Edinburgh 
Reviewer, and a participator in all public and party 
matters,” and tells us that he read the provf-sheets 
of a German translation of Brougham’s ‘ Natural 
Theology.” With such a talent in literature, and 
owing so much to it, it is a little singular that he 
should have declined to interest himself in an inter- 
national copyright law, although, according to 
Robinson, he gave as his reason, that ‘‘he was so 
insignificant a writer, which,” the diarist mischiev- 
ously adds, “ many will believe to be more true than 
the speaker himself seriously thinks.” He exhibited 
his interest in letters, however, after he became 
chancellor, by writing to Southey for his opinion on 
the sort of patronage which might usefully and 
safely be given by government to literature. It must 
be recorded as a singular fact of his literary career 





that the only dull and tedious composition that ever 
came from his pen was his own Life and Times! 
One of the few just things in Lord Campbell’s spiteful 
sketch of his life is his prediction that Brougham’s 
autobiography would be a failure. Some idea of his 
prodigious acquirements and versatility may be 
formed from the fact that in a single number of the 
Review were articles of his on a ‘‘New Mode of 
Performing the Operation of Lithotomy,” ‘‘The 
Dispute as to Light between the Emissionists and 
the Undulationists, ” and the “ Music of the Chinese,” 
and the first number of this famous magazine con- 
tained articles of his on “ Wood’s Optics,” “ Acerbi’s 
Travels,” and ‘‘The Crisis of the Sugar Colonies.” 
He failed as a novelist, and for a wonder he seems 
not te have attempted poetry. 

It may well be imagined that a man of Brougham’s 
energy and decision startled the practitioners in 
Chancery, accustomed to Eldon’s dubitations and 
delays. The Shepherd, in the Noctes, depicts him 
for us, with a pun on his name, as ‘‘the besom of 
destruction, soopin the Court of Chancery, like a 
strang wun, the chaff frae a barn-floor. See that 
he does na scatter in the air the wheat that o’ richt 
belangs to the suitors. Auld Eldon used to lay ’t 
up carefully in heaps, that it might be carried awa 
afterwards by the richt owners, aften difficult to be 
determined.” Some one said, ‘‘if Brougham only 
knew a little law he would know a little of every 
thing.” Brougham’s judgments were the subject of 
considerable contemporaneous criticism, and doubt- 
less he will not pass with posterity as a Hardwicke 
oran Eldon. However much Erskine and Brougham 
might have distinguished themselves by a mastery 
of the artificial and technical law pertaining to 
chancery, still the jealousy of human nature would 
always have denied to them the double merit of 
learned lawyers and great advocates. Still, it is 
foolish to underrate Brougham’s attainments as a 
lawyer. Erskine truly said that no man can become 
a great advocate without becoming a considerable 
lawyer. Brougham’s four years’ tenure of the office 
of chancellor was insufficient for him to do his 
powers justice in that difficult position, but doubt- 
less he would always have shone with greater splendor 
as a champion than ‘as an arbiter. Campbell con- 
cedes that ‘‘he disposed very reputably of most of 
the cases which came before him, and notwithstand- 
ing some few mistakes and eccentricities which 
caused momentary mirth, he commanded the respect 
of the bar and of the public;” and he speaks in 
general commendation of his opinions delivered in 
the House of Lords. Doubtless if Brougham had 
not known so much of other subjects, and talked 
and written so much of them, he would have been 
deemed a more profound lawyer, but men will not 
tolerate an assumption of universal knowledge, al- 
though it may be well founded. 

As an advocate, Brougham must be ranked with 
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Erskine and Scarlett, although perhaps not so suc- 
cessful as either. It must be confessed that he was 
not quite so much in earnest in verdict-getting as 
they were. His speech in the case of the Durham 
clergy shows, however, that he could press hard on 
Erskine when he put forth his full powers. But as 
an orator outside of the law courts he was immeas- 
urably above either. Greville pronounces his open- 
ing speech on Queen Caroline’s trial the most 
magnificent heard in years, and that he was an 
orator in every sense of the word. In Parliament 
he spoke on every occasion and every subject. In 
one session he made two hundred and thirty speeches, 
and Campbell thinks that of all the sons of men, 
since the flood at least, he had uttered the most 
words by far. But Campbell is wrong in thinking 
that posterity will not read his speeches. They are 
doing it now with delight, and will continue to do 
it longer than they will read Campbell’s Lives, and 
in reading his life of Brougham they will be apt to 
remember what Brougham said of him: ‘‘ Don’t 
mind what Jack Campbell says; he has a prescrip- 
tive privilege to tell lies of all chancellors dead and 
living.” Of all the orators who ever spoke in Par- 
liament, Brougham comes next to Burke in compre- 
hension, cogency, variety, and splendor, while 
in the magnitude and usefulness of the topics of his 
orations he excelled him. 

Brougham’s oratory was characterized by great 
vehemence, sarcasm, invective, and wit, but lacked 
the softer graces. We get an amusing, although 
jaundiced, view of it early in the Noctes: 

* North. What stuff is spoken about the oratory of pulpit 
and parliament! 

“Tickler. Brougham is a volcano—an eruption —a de- 
vouring flame — a storm — a whirlwind — a cataract — a tor- 
rent —a sea—thunder and earthquake. You mightapply the 
same terms, with the same truth, to a Billingsgate fish-wife. 

“ North. Brougham’s invective is formidable chiefly for 
its vulgarity. One hates, loathes, feais to be pelted with 
the mud and missiles of an infuriated demagogue — just as 
agentleman declines the proffered combat with a carman, 
although conscious that in three rounds he would leave the 
ruffian senseless in the ring. 

“ Tickler. That sometimes occurs—as in the case of Can- 
ning. 

“ North. The straight hitting of the Foreign Secretary 
soon dorses your round-about hand-over-head millers, like 
Harry Brougham. 4 

“ Tickler. Yet how that outrageous violence and fury, 
arms aloft, eyes agog, cheeks convulsed, and lips quivering, 
passes with the multitude for demonstration of strength 
and science! 

“ North. Brougham never fights at points—he throws 
away his blows —and beyond all the other men lays him- 
self open to fatal punishment; although he has weight, 
length, and reach, and generally enters the ring in good 
condition, and after long and severe training, yet has he 
lost every battle. His backers are never confident — yet in 
a casual turn-up, it must be allowed that he is an ugly cus- 
tomer.” 


This, it must be remembered, was written in 1825. 
Six years later North wrote: ‘* Brougham is a great 
orator as orators go.” Robinson describes his speech 
at a great dinner after the repeal of the test and 





corporation acts, as of ‘‘ great mastery, both as to 


style and manner.” Prescott, the American histo- 
rian, writing from London in 1850, when Brougham 
was seventy-two years old, speaks of him as ‘‘ flying 
up and down, thumping the table with his fist, and 
foaming at the mouth, till all his brother peers, 
including the old Duke, were in convulsions of 
laughter.” But so gentle and ladylike a person as 
Prescott would hardly appreciate the earnestness 
of a man like Brougham. 

It was as a reformer that Brougham rose to his 
grandest heights. As a law reformer his services 
to mankind have been incalculable. With Romilly 
and Campbell he effected ameliorations and alter- 
ations of the legal system that entitle him to the 
lasting gratitude of every man who loves justice and 
reverences the law. Mr. May, in his Constitutional 
History, speaking of Brougham’s great first speech 
on law reform, says: ‘‘ Suggesting most of the law 
reforms which have since been carried into effect, 
and some not yet accomplished, it stands as a monu- 
ment to his fame as a lawgiver.” And in summing 
up what was effected, May continues: 

“The procedure of the Court of Chancery was simplified; 
its judicial establishment enlarged and remodeled; its 
offices regulated. Its delays were in great measure averted, 
and its costs diminished. The courts of common law un- 
derwent a like revision. The effete Welsh judicature was 
abolished; the bench of English judges enlarged from 
twelve to fifteen; the equitable jurisdiction of the Court 
of Exchequer superseded; the procedure of the courts 
freed from fiction and artifice; the false system of pleading 
swept away; the law of evidence amended; and justice 
restored to its natural simplicity. The law of bankruptcy 
and insolvency was reviewed ; and a court established for 
its administration, with wide general and local jurisdic- 
tion. Justice was brought home to every man’s door by 
the constitution of county courts. Divorce, which the law 
had reserved as the peculiar privilege of the rich, was made 
the equal right of all. The ecclesiastical courts were recon- 
stituted; and their procedure and jurisdiction reviewed. 
A new Court of Appeal, — of eminent learning and author- 
ity, — was found in a judicial committee of the Privy Coun- 
cil; — which as the court of last resort from India and the 
colonies, from the ecclesiastical courts and the Court of 
Admiralty, is second only to the House of Lords in the 
amplitude of its jurisdiction. The antiquated law of real 
property was re-cast; and provision made for simplifying 
titles and facilitating the transfer of lands. Much was 
done, and more attempted, for the consolidation of the 
statutes ;”’ etc., etc. 

Lord Campbell, whose continual boast, and indeed 
principal claim to the gratitude of mankind, was 
his libel bill, constantly underrates Brougham’s 
merits as a law reformer, in his Life, and when he 
is compelled out of decency to speak well of him, 
damns him with faint praise. His Life of Brougham 
is mainly valuable as unintentionally exposing the 
selfishness and depravity of British politics in his 
day. But the facts which Campbell narrates of 
Brougham’s Herculean labors in law reform speak 
louder than any praise he could utter, and raise 
Brougham in this respect infinitely above every other 
lawyer of any age. 

(10 BE CONCLUDED.) 
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DR. SPEAR ON THE LEGAL TENDER ACTS. 


E find in this pamphlet a series of articles which 
have recently appeared in ‘“‘ The Independent.” 
The Legal Tender Acts are considered in almost every 
conceivable aspect. The questions of power, of con- 
flict, of necessity, of policy and of economy are clearly 
stated and illustrated. The author writes as one moved 
by strong convictions, yet held in restraint by the na- 
ture of his subject. He seeks to find some authority 
or reason for what he asserts, and foliows out his pur- 
pose with logical persistency. The citations are lib- 
eral; the arguments, inferences, analogies and criti- 
cisms evince patient and profound study and reflec- 
tion. The style is severely chaste. 

As the subject discussed is of moment to the public, 
and of interest to the profession, it may be well to 
present an outline of the argument. But the reader, 
whether he bea lawyer or a statesman, may feel some 
surprise in respect to the author and to the medium 
through which these articles were first given to the 
public. Dr. Spear has been an associate editor of The 
Independent since 1870, having special charge, it is un- 
derstood, of the political, the politico-legal and the 
financial departments of that paper. Previous to that 
time he had been the pastor of the South Presbyterian 
Church of Brooklyn for about twenty-eight years, and 
had been in like service for several years prior in a 
church in Lansingburgh, in this State. Looking back 
and beyond his course of theological study, under the 
celebrated Dr. Beman of Troy, we find him a well- 
accepted, and, it is said, a well-prepared physician, in 
practice for two years or more at Ballston Spa. The 
location may not have been favorable, as the mineral 
waters had been discovered, remedies cheap if not 
officinal. The young doctor, under some inspiration, 
happily threw medicine, if not to the dogs, as Shakes- 
peare recommends, to his successors, and went into 
other training. And now, after a life devoted to con- 
tinuous and liberal study, to the logical treatment of 
the most difficult problems affecting the race, with a 
mind too sturdy and consistent, at least since the con- 
flict with the surplus minerals of the Spa was given 
up, to accept the words ‘fail’’ or ‘“‘ compromise,” 
what shall be the measure or limitation of intellec- 
tual performance? Members of our profession are 
wont to claim as peculiar, if not exclusive, to them- 
selves, exact and critical knowledge of the law and 
the constitution, but they are too generous to refuse 
friendly service, even from alayman. They recollect 
that Shakespeare knew something of law, that Dr. 
Johnson could state legal principles with precision, and 
write speeches upon constitutional questions for mem- 
bers of parliament. They know that aman of culture, 
trained to habits of thought in other professions, 
comes very near to the confines of their profession; 
that he has been reasoning ali his life as they have 
been about the moral elements of the law. They may 
be pleasantly surprised, but not startled, when this 
athlete, crowned with the honors of other schools, 
leaps over the boundary line and claims to be heard on 
some legal questions, as if ‘‘to the manner born.” If 
he cannot apprehend all the metaphysical subtleties 
that characterize the law of evidence, or cross-exam- 
ine a hostile witness, he may discern the nature and 
effect of enactments, the theory and policy upon which 
our fathers acted in framing our institutions, and the 
evil tendencies, occult or open, which hinder the 
public progress and imperil the public safety. It is 





proper to state, in this connection, that in our late 
domestic contention Dr. Spear rendered us signal ser- 
vice by numerous discourses advocating the war, as a 
bitter necessity forced upon us, about twenty of which 
were published. We are inclined to regard that as a 
preparatory training for the substantial service he has 
since rendered. 

The conservative course pursued by The Independent, 
80 far as it appears to be in contrast with its previous 
service as a strict party paper, is material to our pres- 
ent purpose. Before the war the paper was against 
slavery. All its teachings were in that direction. 
During the war, in common with other journals, it was 
against the rebellion. But, asa party paper, it con- 
tributed powerfully to the election of Mr. Lincoln and 
of Mr. Grant, and was regarded as a chief exponent of 
the republican party, and, in the better sense, may, we 
suppose, be still so regarded. The poiut of departure 
was in regard to the policy of the party as indicated 
by special legislation, believed to be unwise and un- 
constitutional. In a series of articles by Dr. Spear, 
prior to the present collection, he examined the legis- 
lation of congress which had been professedly based on 
the 13th, 14th and 15th amendments of the constitution. 
The fundamental error underlying that legislation, 
appearing in varied forms in the enforcement acts of 
1870 and 1871, consists in assuming that when the con- 
stitution forbids a State to do a specified thing, and 
authorizes congress to enforce the prohibition by “ap- 
propriate legislation,’’ it gives authority to enact a 
municipal code applicable to individuals, without re- 
gard to any action or omission by the State. The con- 
stitutional amendments, in clear and express terms, 
impose limitations and restraints upon States only, 
considered as political entities, and designate certain 
things which they shall not do. Those prescribed lim- 
itations constitute the entire scope of the enforcing 
power granted by theamendments of the constitution, 
and yet Congress went quite beyond and outside of 
that power, and enacted laws dealing with individuals, 
instead of with the State. Thus we have a large mass 
of unconstitutional law in the statute book, to be got 
rid of by the decisions of the courts, or by repeal. The 
country is largely indebted to Dr. Spear for the series 
of articles in whieh this error is exposed. They should 
be collected and put in the hands of every student. 

Dr. Spear’s views, published in The Independent, as 
to the Louisiana trouble, and in condemnation of the 
course pursued by the President, have been so largely 
rehearsed as to have become familiar, and need no 
present statement. While the distinguished member 
of the New York bar, now the attorney-general of the 
United States, remains in office, no repetition of such 
usurpation of power will occur. 

As by a natural transition, or rather progression, Dr. 
Spear next turned his attention to the legal tender 
policy inaugurated in the earlier stages of the war, 
and continued through it, out of which, as an inherit- 
ance, we have received our system of paper money. 
His labors appear in the articles before us, under the 
title, ‘‘ The Legal Tender Acts, considered in relation 
to their constitutional and their political economy.” 
Those laws are the Loan and Currency Acts of February 
and of July, 1862, and of March, 1863, authorizing the 
issue of four hundred and fifty millions of dollars in 
the form of Treasury notes, and making them “ lawful 
money and a legal tender in payment of all debts, pub- 
lic and private, within the United States,’’ except du- 
ties on imports and interest on the public debt. 
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The government, during its previous history, had 
resorted to the issue of Treasury notes some twenty 
times, as a convenient mode of relieving temporary 
embarrassments ; but never until 1862 had attached the 
legal tender quality to such notes. Never but once 
before had the proposition to give such notes that 
character been made in Congress, and then it was voted 
down. Up to 1862 the legislation and policy of the 
country had proceeded upon the fact that the money 
of coinage, and not that of the paper-mill and printing 
press, was the money of the constitution. 

The first seven articles in Dr. Spear's pamphlet are 
devoted to the constitutional question. The argument 
is so compact, analytical, terse and consecutive that no 
mere statement would do it justice. The question is 
whether Congress having the power to authorize the 
issue of Treasury notes, as one of the methods of bor- 
rowing money, had the right to attach the legal tender 
quality to the debt obligations of the government. 
That power Dr. Spear expressly denies, and supports 
the denial by a series of cumulative arguments amount- 
ing to a demonstration. He refers to the Madison 
papers to show that those who framed the constitu- 
tion did not intend to grant such a power; that a 
clause in the proposed constitution which would have 
granted it was struck out. Mr. Madison, in a note to 
the history, remarks: ‘The striking out of the words 
would not disable the government from the use of 
public notes, so far as they could be safe and proper, 
and would only cut off the pretext for a paper currency, 
and particularly for making the bills a tender, either 
for public or private debts.’’ There cannot be a doubt 
that when the Federal Convention adjourned, after 
having prohibited the States to coin money, to emit 
bills of credit, or make any thing but gold and silver 
coin a tender in payment of debts, its members sup- 
posed that, as remarked by Chief Justice Marshall, 
they had cut up the paper money system by the roots. 
This aspect of the subject is fully presented by Dr. 
Spear in the first two articles. The next five articles 
give us these several propositions: 1. That the con- 
stitution grants to Congress no implied authority, as 
incidental to any express power, to bestow the legal 
tender property upon mere paper evidences of debt. 
2. That the exercise of such authority is inconsistent 
‘with the letter and spirit of the constitution,’ and 
virtually provides for a system of repudiation in re- 
spect to debts previously contracted. 3. That the 
money of the constitution, and the only money au- 
thorized by it, is that of coinage. 4. That the power 
of the States to make gold and silver coin a tender in 
payment of debts is, by necessary implication, reserved 
to them in that clause of the constitution which for- 
bids them to make any thing but gold and silver coin 
a tender in payment of debts, and, if so, that Con- 
gress cannot pass a legal tender law which contravenes 
this reserved State right. 5. We quote, as he com- 
pactly puts it, * That it is not a legitimate exercise of 
the law-making power of any government, whether 
placed under any express restraints or not, to alter 
*the standards of quantity and value,’ or substitute 
new and different ones for them, or add new and dif- 
ferent ones to them when they have once been estab- 
lished, and, as such, have entered into the language 
and terms of lawful contracts, and, at the same time, 
to make these contracts legally solvable, not according 
to the old standards, under which they were made, 
but according to the new and different standards sub- 
sequently adopted.”’ 








But we need not extend this deseriptive enumera- 
tion. The express constitutional powers granted, and 
the implied powers, are stated, and the character of 
each defined. The discussion as to the implied powers, 
their use and their perversion, is so forcible and happy 
that we would gladly reproduce it, in spirit if not in 
form, did the space permit. Suffice it to say that, ac- 
cording to Dr. Spear’s exposition, those implied powers 
cannot be applied legitimately in aid of the notion that 
the legal tender quality appropriate to gold and silver 
can be imparted to mere paper. The questions of 
policy and economy are considered in the later arti- 
cles in the book with such spirit, ingenuity and force 
as to deserve more deliberate attention than we can 
now give to them. , 

The relations of the Supreme Court of the United 
States to this question are freely discussed, but we feel 
a strong indisposition to say any thing as to those rela- 
tions. It is to be deeply regretted that the conflict- 
ing decisions of the court should have given occasion 
for criticism. 

On the whole, we regard the argument on the con- 
stitutional question as complete and exhaustive. We 
know of no exposition of the subject as profound, 
adequate and valuable. We think that for this timely 
service Dr. Spear deserves, and will receive, the thanks 
of the profession. 

It is believed that the people are beginning to com- 
prehend this subject in its true light. and are accept- 
ing the opinion that, if that legal-tender device was 
expedient when it was resorted to, it is expedient no 
longer. They would be led out of this morass back to 
solid ground, a return which may be safe if not pre- 
cipitate, the progress step by step as the business of 
the country can be accommodated to the reformation. 
There is reason to apprehend that the sudden calling 
in of the paper currency would be ruinous. 

But in a higher and more enduring sense is it ruin- 
ous to trifle with the constitution by framing laws evad- 
ing its spirit and terms; ruinous tothe mind and heart 
of the people to find in the national councils perverse, 
artificial and time-serving methods of legislation. 
Better and more exemplary by far, if, with dignity 
and self-respect, we could amend the constitution and 
authorize expressly what is now done evasively, even 
though we depart from the traditions which have come 
down to us from the wise men of our early history. 

J. NEILSON. 
———______- 


COURT OF APPEALS ABSTRACT. 


EMINENT DOMAIN. 


Appropriation — when complete : Laws 1870, ch. 579.— 
Action by the contractors for the construction of 
Ocean avenue, Kings county, to recover the value of - 
wood and timber removed from lands forming a por- 
tion of such avenue. The defendant was the owner 
of said land, and the ground of the claim is that the 
land, including said wood and timber, had been appro- 
priated under the statute (Laws 1870, ch. 579) prior to 
the cutting and removal thereof. By the statute the 
trees, timber, etc., in the land condemned were to be 
subject to the disposal of the commissioners, unless 
otherwise agreed with the owner, and compensation 
therefor was to be included in the award of damages. 
The plaintiffs, by agreement with the commissioners, 
were to have the “timber and cord-wood within the 
limits of the road.” 

The commissioners authorized by the act to appro- 
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priate land for the road were required to lay out and 
map the avenue, and to cause a map thereof, as laid 
out, signed and acknowledged by them, to be filed in 
the office of the register, etc. Held (affirming the 
judgment below, 4.N. Y. 8. C. 399; 2 Hun, 115), that 
the appropriation was not complete until the map 
designating the land to be taken had been adopted by 
the commissiouers and filed according to the statute. 

The act gave the owners power to apply for the 
appointment of commissioners of estimate, and pro- 
vided compulsory machinery for assessing and collect- 
ing the money and paying compensation. Semble (the 
point was not made on the trial, and was not necessa- 
rily involved), that within the principle that, where 
certain and adequate means are provided for obtaining 
satisfaction for land taken by the power of eminent 
domain, compensation need not be paid in advance» 
this act would seem to differ from the Washington 
Park Act (Jn re Washington Park, 56 N. Y. 144) and the 
General Railroad Act. Rider v. Stryker. Opinion by 
Church, Ch. J. 


FOREIGN CORPORATION. 

Action against: attachment: judgment.— A citizen 
of this State may commence an action against a for- 
eign insurance company in the Supreme Court, the 
Superior Court and Common Pleas of New York city, 
by the service of a summons, or summons and com- 
plaint, as provided in the Code, without issuing or 
serving an attachment or other process then or after- 
ward. The summons required is the ordinary sum- 
mons of the Code, and the action so commenced is one 
general in character, not directed against particular 
property, and the judgment therein is one capable of 
being collected from any property of defendant in the 
jurisdict‘on. 

Before an action is commenced against a foreign 
corporation, either by the personal service or the pub- 
lication of the summons, there must either be property 
of the defendant in the State or the cause of action 
must have arisen therein — one fact or the ‘other must 
exist, but either will suffice. 

The service of a summons upon the agent of a for- 
eign corporation, designated in pursuance of the stat- 
ute as the person upon whom process in any suit to be 
commenced against it may be served, gives the courts 
of record of this State such jurisdiction of the matter 
and of the defendant as that they can render a per- 
sonal judgment, which will be valid in this State and 
enforceable against any property of the defendant 
found within it. Judgment affirmed. Gibbs v. The 
Queen Fire Ins. Co. Opinion by Folger, J. 

E. C. James, for appellant. 

J. A. Hathaway, for respondent. 


FRAUDULENT CONVEYANCE. 


Conveyance from husband to wife: consideration.— 
The wife of B. purchased real estate and paid there- 
for, but the conveyance was made to her husband 
upon a promise on his part to convey to her on request, 
which he did. During all the time her husband held 
title she was in possession, receiving the rents and 
paying the taxes and charges on the property. In an 
action by a creditor of B. to set aside as fraudulent 
the conveyance from B. to the wife, held (affirming the 
decision below, 5 N. Y. S. C. 195), that the plaintiff 
was not entitled to the relief. 

Although the conveyance from the husband was 
voluntary, it was not for that reason necessarily or 
presumptively fraudulent as against his creditors un- 





der 2 R. 8S. 137,84. It is a circumstance bearing upon 
the question of fraud, and in connection with other 
circumstances may establish it. The absence of a con- 
sideration does not alone ‘authorize a judgment for 
the plaintiff. Holden v. Burnham. Opinion by An- 
drews, J. 

INTOXICATING LIQUORS. 

Lager —sale of, on Sunday. — Indictment for selling 
intoxicating liquors and wines on Sunday. On the 
trial defendant admitted that on the days charged in 
the indictment he sold lager beer by the glass as a 
beverage, having a license under the excise law. Evi- 
dence was given tending to prove that lager beer is 
intoxicating, and the judge charged the jury that if 
they found it to be intoxicating they should convict. 
The defendant excepted; the jury found him guilty. 
Held (affirming the judgment below), that the charge 
was correct. In case of well-known beverages, such as 
whisky, brandy, gin, etc., the court, without proof, 
will take notice that they are intoxicating; but in the 
case of beverages whuse character is doubtful, the 
question is for the jury on proof. If the jury find 
lager to be intoxicating, it comes within the provision 
of § 21, ch. 628, Laws 1857, as amended by Laws 1873, ch. 
549, §5. Raw v. The People. Opinion by Earl, J. 

W. H. Bowman, for plaintiff in error. 

Angus McDonald, for defendant in error. 


INSURANCE. 

Fire policy: condition in policy.— A policy of insur- 
ance against fire provided that the company would pay 
the loss or damage occasioned by the peril: insured 
against within sixty days after due proof thereof in 
conformity to the conditions annexed to the policy. 
One of the conditions was that ‘“‘the assured shall, if 
required, produce copies of all bills and invoices, the 
originals of which have been lost.” A fire happening, 
the books and papers of the insured, including the 
invoices, were destroyed. The company demanded 
certified copies of the bills and invoices, which de- 
mand the assured neglected to comply with, nor was 
compliance shown to be impossible. In an action on 
the policy the judge instructed the jury that the as- 
sured was not bound, as a condition precedent toa right 
of action, and as a part of the preliminary proof, to 
furnish certified copies of the bills of purchase, but 
was bound to furnish only those which he had in his 
possession, and left it to the jury to say whether he 
had given the insurers all the information he had, and 
the jury were told that if he had done so he had com- 
plied with the condition, and was entitled to recover, so 
far as that objection was concerned. Held (reversing 
the judgment below), that this instruction was errone- 
ous; the condition was lawful, and a full compliance 
with it was indispensable to a right of action upon the 
policy, unless a compliance was impossible, or was 
waived by the insurers. (Citing Worsley v. Wood, 6 T. 
R. 710; Columbian Ins. Co. v. Lawrence, 2 Pet. 52; Jube 
v. Brooklyn Fire Ins. Co., 28 Barb. 412; Jennings v. 
Chenango Mut. Ins. Co., 2 Denio, 75; Savage v. Howard 
Ins. Co., 52 N. Y. 502.) O'Brien v. Commercial Fire 
Ins. Co. Opinion by Allen, J. 

Ww. Allen Butler, for appellant. 

Amasa J. Parker, for respondent. 


PAYMENT. 


A railroad company issued its bonds, with interest 
coupons attached, and also executed and delivered to 
the plaintiff a mortgage upon its property to secure 
the payment of its bondsand coupons. Default having 
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been made by the company, the mortgage was fore- 
closed and the premises sold, the’ proceeds being less 
than the amount of the face of the bonds. A reference 
was ordered in the action to ascertain among other 
things the holders of the bonds and coupons who were 
entitled to share in the proceeds. It appeared upon 
such reference that, prior to the foreclosure, the com- 
pany being unable to make the quarterly payments of 
coupons, one Smith made an agreement with its presi- 
dent to advance the money therefor, and to hold the 
coupons for his security. In pursuance of such agree- 
ment he deposited with plaintiff, where the coupons 
were payable, the money to pay them, they agreeing 
with him to takeand deliver to him said coupons un- 
canceled. The bondholders presenting the coupons 
for payment knew nothing of the arrangement. The 
question now presented was whether said Smith was 
entitled to share in the proceeds pro rata with the other 
holders of bonds and coupons. The refereejdisallowed 
his claim, and his decision was sustained both at 
Special and General Terms. Held, correct. The coupons 
were valid in Smith’s hands as against the company; 
but the holders of the coupons did not assign or trans- 
fer them to him; they had a direct interest in having 
the coupons paid so as to preserve the value of the 
security. They delivered them up to the plaintiffs for 
payment and supposed they were paid. Had they 
known ofthe facts they might have refused to transfer 
the coupons, and have them kept alive, to the impair- 
ment of the security, but could have caused an imme- 
diate foreclosure of the mortgage. The Union Trust 
Company v. Monticello & Port Jervis Ry. Co. Opinion 
by Earl, J. 
Daniel T. Walden, for appellant. 
Heury Day, for respondent. 
PRACTICE. 

Report of referee: appeal from judgment rendered 
on: finding of facts.— It is the settled doctrine in this 
court that the party who seeks to reverse a judgment 
rendered upon the report of a referee, upon the ground 
that it was not warranted by the facts proved, must 
procure a finding of facts upon the question upon 
which he relies. and that the court, when there are no 
findings upon the question presented, will not look 
into the evidence to see whether facts were proved 
which, if found, would subvert the judgment. (Fabbri 
v. Kalbfleisch, 52 N. Y. 28; Pratt v. Ins. Co., 55 id. 505, 
and cases cited.) Holden v. Burnham. Opinion by 
Andrews, J. 

AGENCY — CONSEQUENCES OF A RATIFICA- 
TION. 
ta same learned Judge could not see why the as- 
sent to a substituted mode of performing one of 
the terms of a contract need be in writing, though the 
contract must have been in writing, there being totally 
different things involved, ‘*the proof of a substituted 
contract of the proof of a ratification or approval, 
after performance, of the substituted mode of per- 
formance.”’ A careful examination of this case will 
show no undue relaxation of the principle requiring 
substantial proof of aratification (vide supra). In the 
first place, the substituted mode of delivery was the 
usual one when the port was open; secondly, the de- 
fendant made no objection before the loss, nor for four 
months after receiving notice of the change; thirdly, 
during this period the defendants sent several orders, 
and the goods were sent by the route on which the loss 
occurred. 








In Cheetham v. Mayor, etc., of Manchester, L. Rep. , 10 
C. P. 201, an attempt was made to maintain the exist- 
ence ofa qualified kind of ratification. A town clerk, 
acting on behalf of the corporation, directed the sur- 
veyor who had certified, as required by 3 Vict. c. 36, 
§ 38, that there was imminent danger from a building of 
which the plaintiff was the owner and occupier, to 
cause the buildings mentioned in his certificate to be 
taken down or repaired in such manneras he should 
think fit. By section 39 of the above Act the expenses so 
incurred may be recovered from the owner. Assum- 
ing that the acts of the officers were ratified, it was con- 
tended by the Solicitor-General that a ratification 
might suffice to protect the agent from liability, and 
yet not make his acts the acts of the corporation ; that 
the ratification might be valid as against the defend- 
ants, and have no further effect. The argument fell to 
the ground. No case was cited in its support, nor, 
upon principle, can any thing be urgedin its favor. If 
a ratification means any thing, it means that the party 
ratifying has, by his act, become invested with the 
rights and duties of a principal in relation to third 
parties, and to the individual whose conduct is ratified. 
Wherever a ratification is proved there can be no doubt 
that this isthe general effect. 

As regards the consequences of a ratification in the 
case of the agent and third parties, the rule is that 
whereveran agent acts without authority he is per- 
sonally liable. East India Company v. Hensley, 1 Soy. 
112; Polhill vy. Walter, 3B. & A.113; Bowenv. Morris, 
2 Taunt. 385. As between the principal and agent the 
want of authority is entirely remedied by a subsequent 
ratification (supra). But in considering how a ratifica- 
tion affects the relative rights of the agent whose con- 
duct is ratified and third parties, a distinction must be 
made between contracts and torts; when the contract 
of anagent is duly ratified, his rights and liberties 
arising from that contract are wholly transferred to the 
party ratifying, and the agent occupies a position iden- 
tical with that of one invested with full authority to 
do the act ratified. He can neither sue in his own 
right nor be rendered personally liable. See cases cited 
above. When, onthe other hand, an individual duly 
ratifies atort committed by another on his behalf, the 
ratification has not the same wide effect. For whilst 
on the one hand it avails tojshield the agent from any 
liability to the principal from the conduct so ratified, 
it does not take away his liability by third parties who 
have suffered a tort at his hands. This distinction 
applies universally, except in cases of ratification by the 
Crown. Baron v. Denman, 2 Ex. 67. 

In Stephens v. Elwall, 4 M. & 8. 256, decided in 1815, 
Lord Ellenborough applied the principle in an action of 
trover brought against an agent. Wherever an agent 
is so sued, it is no answer that he acted under author- 
ity from another who had himself no authority to 
dispose of the property. So where a servant or other 
agent has done some act amounting to a trespass in 
assertion of his master’s right, he is liable, not only 
jointly with his master, but for every penny of the 
damage, nor can he recover contribution. Id. 261. It 
is well established that an agent is liable in trover for 
a conversion to which he isa party, though it be for 
the benefit of his principal. Perkins v. Smith, 1 Wil. 
328; Cranch v. White, 1 New. Ca. 414; Davies v. Ver- 
non, 6 Q. B. 443; and Hilbery v. Hatton,10 L. T. Rep. 
N. 8S. 39, per Martin, B. The Crown may ratify the 
torts of its agents, and sucha ratification has a novel 
effect upon the relative rights of the agents and third 
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parties. If an individual ratifies an act done on his 
behalf, the nature of the act remains unchanged, it is 
still a mere trespass, and the party injured has his 
option to sue either; if the Crown ratifies an act, the 
character of the act becomes altered, for the ratifica- 
tion does not give the party injured the option of 
bringing his action against the agent who committed 
the trespass, or the principal who ratified it, but a 
remedy against the Crown only, if there is any remedy 
at all,and exempts from all liability the person who 
commits the trespass. Per Parke, B., in Baron v. 
Denman, 2 Ex. 167.—Law Times. 


———__2——_——_—_——. 
UNITED STATES SUPREME COURT DECISIONS. 


THE following decisions were announced in the 
United States Supreme Court on Monday, Decem- 
ber 6, 1875: 


MARRIAGE, 

Separate property of wife.— No. 45— Jackson v. Jack- 
son. Appeal from the Supreme Court of the District 
of Columbia. The contest was between parties form- 
erly husband and wife, on the question whether the 
property, which was held in the wife’s name, was her 
separate estate, and had been purchased by her own 
means, or whether it was the result of the joint earn- 
ings of the twe. The court below found that it be- 
longed equally to both, and ordered the conveyance of 
one-half to the husband. This court hold that, notwith- 
standing the rule of the common law existing in the 
district at the date of the marriage of the parties made 
the husband the absolute owner of the property of the 
wife, still by his assent she could retain as her own; 
and that fifteen years of acquiescence in the holding 
of the land in her own name, the wife, and in her 
making improvements thereon with her earnings, 
ought to be deemed satisfactory evidence of the hus- 
band’s original authorization of the investments. Re- 
versed. Mr. Justice Field delivered the opinion; 
dissenting, Mr. Justice Davis. 


PARTNERSHIP. 


Liability of partners. — No. 48— Beauregard and May 
v. Case, receiver. Error to the Circuit Court for the 
District of Louisiana. This was the action of Case, 
the receiver of the First National Bank of New Or- 
leans, to recover of the plaintiff in error and one 
Graham, operators of the New Orleans and Carrolton 
Railroad Company, upward of $237,000, alleged to have 
been overdrawn from the bank on their account. The 
questions were, whether there was a copartnership 
formed between Beauregard and the other defendants 
by the agreement made between them for the opera- 
tion of the road, so as to make him jointly liable for 
the partnership debts before their advances were reim- 
bursed; whether, if a copartnership was thus created, 
and Beauregard became from its beginning jointly 
liable with the other defendants, the indebtedness of 
the copartnership to the bank was compensated for 
and extinguished by the indebtedness, at the time, of 
the bank to May; and whether the verdict should have 
been against the defendants jointly for the whole sum 
claimed, instead of severally against each for one-third 
of the amount as found. The court find that there 


was an ordinary partnership formed under the law of 
Louisiana, by which Beauregard was bound; and that 
under this statute the verdict against each for his 
third of the debt which still existed was correct. 
Justice Field delivered the opinion. 


Mr. 





PRACTICE. 

1. Assignment of errors: Proceedings in court below.— 
No. 47— The Baltimore & Potomac R. R. Co. v. The 
Trustees of the Sixth Presbyterian Church. Error to the 
Supreme Court of the District of Columbia. In this 
case the court affirm the judgment below, the plaintiffs 
in error having failed to make the affidavits, constitut- 
ing the basis of the theory of fact, involved iu the 
errors assigned as affecting the merits of the contro- 
versy, a part of the record, thus leaving the errors 
assigned without legal foundation. Whether the in- 
quisition, to the affirmance of which the writ of error 
is taken, is correct or not, is not, therefore, decided. 
As to the preliminary objection, that the warrants for 
the summoning of the jury to assess damages was not 
authorized by law, and that the oath required by law 
was not administered, the decision is also in favor of 
the church. The objection to the jurisdiction of the 
court below, because the case was not removed into 
that court of appeal from the Special Term, is held to 
be without merit, and the course pursued is said to be. 
fully justified by the act of Congress. Mr. Justice 
Clifford delivered the opinion. Mr. Justice Bradley 
did not sit in the case. 

2. Rehearing. — No. 483 — Roener v. Simon et al. Ap- 
peal from the Circuit Court for the District of New 
Jersey. This was a motion to remit the cause to the 
Circuit Court for a rehearing, and is denied, the court 
holding that it is clear that, after an appeal in equity 
to this court, it cannot, upon motion, set aside a decree 
of the court below and grant a rehearing, or modify 
the decree appealed from, and that upon a hearing of 
the cause. Mr. Chief Justice Waite delivered the opin- 
ion. 

8. Action by trustee.—No. 49—Carey et al. v. Brown. 
Appeal from the decree of the Circuit Court for the 
District of Louisiana. In this case it is held that 
where the suit is brought by the trustee to recover 
the trust property vr to reduce it to possession in no 
wise affecting his relation with his cestwi que trust, it 
is unnecessary to make the latter parties, and that 
thisis the settled rule of equity pleading and practice. 
On the facts of the case it is said that the doctrine of 
condition precedent contended for by the appellants 
can have no application. Affirmed. Mr. Justice Swayne 
delivered the opinion. 

4. Final judgment: Appeal.—No. 647— Atherton et 
al. v. Tower etal. Error to the Supreme Court of Cali- 
fornia, In this case it is held that where the Supreme 
Court of the State reversed and modified the judg- 
ment of an inferior court, anddid not permit further 
proceedivgs of the inferior court, if the defendants 
consented to the modification, and the defendants did 
consent, the judgment was final, and a writ of error 
based upon it as a final judgment will be sustained, 
Motion to dismiss denied, Mr. Chief Justice Waite 
delivered the opinion. 


— + 


POWERS OF CONSULS— JUDICIAL NOTICE OF 
FOREIGN LAWS. 


N Dairtese v. Hale, the United States Supreme Court, 
Mr. eth Bradley delivering the opinion, decided 
“the following points: 1. Judicial powers are uot neces- 
sarily incident to the office of consul, although usually 
conferred upon consuls of Christian nations in Pagan 
and Mahometan countries, for the decision of contro- 
versies between their fellow-citizens or subjects resid- 
ing or commorant there, and for the punishment of 
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crimes committed by them. 2. ‘The existence and ex- 
tent of such powers depend on the treaties and posi- 
tive laws of the nations concerned. In Turkey, for 
example, the judicial powers of consuls depend on the 
treaty stipulations conceded by the government of 
that country, and on the laws of the several States 
appointing the consuls. 3. The treaty between the 
United States and Turkey, made in 1862 (if not that 
made in 1830), has the effect of conceding to the United 
States the same privilege in respect of consular courts 
and jurisdiction which are enjoyed by other Christian 
nations, including civil as well as criminal jurisdic- 
tion; and the Act of Congress of June 22, 1860, estab- 
lished the necessary regulations for carrying the juris- 
diction into effect. 4. But, as this jurisdiction is, in 
terms only, such as is allowed by the laws of Turkey, 
or its usages in its intercourse with other Christian 
nations, those laws or usages must be shown in order 
to know the precise extent of the jurisdiction. 5. The 
court cannot ordinarily take judicial notice of foreign 
laws and usages. A party claiming the benefit of them, 
by way of justification, must plead them. 6. The de- 
fendant, as consul-general of Egypt, iu 1864, issued an 
attachment against the goods of the plaintiff, there 
situate; neither the plaintiff nor the persons at whose 
suit the attachnient was issued being residents or 
sojourners in the Turkish dominions, but both being 
citizens of the United States. For this act the plain- 
tiff brought suit to recover the value of the goods at- 
tached. The defendant pleaded his official character, 
and, as incident thereto, claimed jurisdiction to enter- 
tain the suit in which attachment was issued. Held, 
that the plea was defective for not setting forth the 
laws or usages of Turkey upon which, by the treaty 
and Act of Congress conferring the jurisdiction, the 
latter was made to depend, and which alone would 
show its precise extent, and that it embraced the case 


in question. 
——_______. 


CONTRACTS PAYABLE IN CONFEDERATE 
CURRENCY — IMPAIRING OBLIGATION 
OF CONTRACTS. 


HE Supreme Court of the United States, in Wil- 

mington & Weldon R. R. Co. v. King, ex’r, Mr. Jus- 
tice Field delivering the opinion, the following points 
were decided: 1. Contracts made during the war in a 
confederate State, payable in confederate currency, 
but not designed in their origin to aid the insurrec- 
tionary government, are not, because thus payable, 
invalid between the parties. 2. In actions upon such 
contracts, evidence as to the value of that currency at 
the time and in the locality where the contracts were 
made is admissible. 3. A statute of North Carolina of 
March, 1866, enacted, that in all civil actions “for 
debts contracted during the late war, in which the 
nature of the obligation is not set forth, nor the value 
of the property for which such debts were created is 
stated, it shall be admissible for either party to show 
on the trial, by affidavit or otherwise, what was the 
consideration of the contract; and that the jury, in 
making up their verdict, shall take the same into con- 
sideration, and determine the value of said coutract 
in present currency, in the particular locality in which 
it is to be performed, and render their verdict accord- 
ingly.” Held, that in so far as this statute authorizes 
the jury in such actions, upon the evidence before 
them, to place their own estimate upon the value of 





the contracts, instead of taking the value stipulated by 





the parties, it impairs the obligation of such contracts, 
and is, therefore, within the inhibition upon the state 
of the federal constitution. Accurdingly, in an ac- 
tion upon a contract for wood sold in that State dur- 
ing the war, at a price payable in confederate cur- 
rency, an instruction of the court to the jury that the 
plaintiff was entitled to recover the value of the wood, 
without reference to the value of the currency stipu- 
lated, was erroneous. 

Mr. Justice Bradley dissented from the judgment of 
the court, and held that the true method of ascertain- 
ing the purchasing value of confederate currency is to 
ascertain the true value of the consideration or thing 
purchased. ‘‘ Where a regular current ratio exists be- 
tween a paper currency and specie, or other lawful 
money, of course it ought to be used as the rule to 
ascertain the true value of contracts; but when no such 
regular marketable value does exist, then the next 
best mode of getting at the value of the contract, or 
of the currency mentioned therein, is to ascertain the 
true value of the subject-matter about which the con- 
tract was made.”’ This is what the legislature of 
North Carolina (in the view of Justice Bradley) prop- 
erly authorized to be done, and it was a most “sensible 


and just law.”’ 
—_——__>______- 


RESCISSION OF CONTRACT UNDER THE 
STATUTE OF FRAUDS. 


T is difficult to evade the strict reasoning by which, 
in Goss v. Lord Nugent, 5 B. & Ad. 58, and Marshall 
v. Lynn, 6 M. & W. 109, it was held that the alteration 
of aterm in an agreement makes in effect an entire 
new agreement, so that a contract within the statute 
of frauds cannot be sued upon as varied by parol. But 
in Stead v. Dawber, 10 A. & D. 57, this principle was 
pushed toa point which is not consistent with more 
recent cases, for it was held that a parol agreement to 
vary the day of delivery actually vacated the original 
contract, though, not being in writing, it furnished no 
new agreement to the parties. But in Noble v. Ward, 
14 W. R. 397; L. R., 2 Ex. 135, which was essentially 
identical in circumstances with Stead v Dawber, it 
was held, following Moore v. Campbell, 10 Ex. 323, 
that the original valid contract was not rescinded by 
the subsequent invalid contract, the implied rescission 
being dependent on the validity of the substituted 
contract; or that it was at least a question for the jury 
(the answer to which would not be doubtful) whether 
the parties intended to rescind in all events. 

The principle of Noble v. Ward seems more than to 
cover the recent case of Hickman v. Haynes, 23 W. R. 
872; L. R., 10 C. P. 598. In the latter case the de- 
fendant, being unable to receive a certain delivery of 
iron which he had purchased of the plaintiff, requested 
him to hold it ‘over, which the plaintiff consented to 
do; but there was no memorandum in writing. When 
the plaintiff afterward required the defendant to ac- 
cept delivery, and, on his refusal, sued for breach of the 
original contract, the defendant set up that the origi- 
nal contract was gone by reason of the substituted 
one, which again could not be sued upon for want of 
writing. The Court of Common Pleas disallowed the 
defense, holding that the original contract had never 
been rescinded, that the plaintiff had been in fact 
ready and willing to deliver according to the coutract, 
or that at least the defendant was estopped from deny- 
ing it. As Lord Coleridge, C. J., said: ‘‘ The proposi- 
tion that one party to a contract should thus discharge 
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himself from his own obligations by inducing the other 
party to give him time for their performance, is, to say 
the least, very startling;’’ yet certainly if Stead v. 
Dawber, 10 A. & E. 57, is right to its whole extent, this 
follows. For the only distinction which the court 
could find between Hickman v. Haynes and Stead v. 
Dawber was that, in the latter case, a definite day was 
substituted for the day originally fixed; not so in the 
former. But this is really no difference with respect 
to the observation just cited; in order to produce the 
“startling’’ result, it only needs that the defendant 
should, in his request for delay, have named a day 
when he will receive. The only way of evading Stead 
v. Dawber is by adopting the reasoning of Noble v. 
Ward, where a substituted day was definitely named, 
that is, refusing to make the inference of fact made in 
Stead v. Dawber, of an absolute substitution of one 
contract for the other, or, in other words, of a rescis- 
sion of the original valid contract by means of the 
subsequent invalid one; and the strange thing is, that 
the court seems not to have recognized the full force 
of Noble v. Ward in untwisting the links forged by 
Stead v. Dawber. The conclusion in Hickman v. Haynes, 
however, carries out the same principle. The result of 
these cases appears to be that neither a plaintiff nor a 
defendant can at law avail himself of a'parol agree- 
ment to vary or enlarge the time for performing a con- 
tract previously entered into in writing, and required 
so to be by the statute of frauds. ‘‘ But so far as this 
principle has any application to the present case, it ap- 
pears to us rather to preclude the defendant from 
setting up an agreement to enlarge the time for deliv- 
ery, in answer to the plaintiff's demand, than to pre- 
vent the plaintiff from suing on the original contract 
for a breach of it. There was in truth in this case no 
binding agreement to enlarge the time for delivery.” 
The reasoning, it is true, goes farther than the judg- 
ment; for the court, whilst referring to, without adopt- 
ing, the view of Martin, B., in Tyers v. Rosedale and 
Ferryhill Iron Company, 21 W. R. 793; L. R., 8 Exch. 
805, that a stipulation for delay in the delivery is not 
within the statute of frauds (a view hardly consistent 
with unquestioned decisions), refer to, and adopt as 
applicable, the observations of Blackburn, J., in Ogle 
vy. Lord Vane, 16 W. R. 463; L. R., 2 Q. B. 275, to the 
effect that there was in fact no contract at all, but only 
a ‘voluntary waiting.’’ If this is so, of course the 
whole defense fails; but it is plain that, if the court had 
held that there was a contract binding but for the 
statute, they would have equally decided for the plain- 
tiff. 

The damages, of course, followed the rule in Ogle v. 
Lord Vane. 

The question suggests itself — will it make any differ- 
ence whether the contract is one, like Noble v. Ward, 
Moore v. Campbell, and the present case, under the 17th 
section of the statute of frauds, by which the contract 
is not to be “‘ allowed to be good,” or under the 4th 
section, by which “‘ no action shall be brought?’’ Can 
the defendant rely upon the rescinding power of a con- 
tract not actionable, but yet not declared by the statute 
to be more than merely not actionable? We cannot 
see why it should make any difference. 

Apart from the consideration that the distinction 
between the operation of the sections, though often 
taken, has never prevailed, can it be said that if, in 
Noble v. Ward, one of the parties had signed a note 
embodying the alteration, and the other had not, the 
decision would have been different, because then there 





would have been a contract which, according to 
Reuss v. Picksley, L. R., 1 Exch. 342, must have been 
“allowed to be good ” against one of them? That can- 
not be, because the question was as to the implied rescis- 
sion, and this must have had the consent of both par- 
ties, and the court, in effect, held that it was not acon- 
clusion of law against either party that he had agreed 
to rescind, notwithstanding that he had no effectual 
contract substituted for the old one. And the same 
argument applies here, where the parties had nothing 
ou which an action could be brought, that is, no effectual 
contract, and therefore not that which is the basis of 
the implied rescission .—Solicitors’ Journal. 
——__>__—_ 
BOOK NOTICES. 
A Treatise on the American Lawof Elections. By Geo. ¥ 


peoUrary.. Keokuk, Iowa: R. B.Ogden. Chicago: E. B. 
Myers, 1875. 


NE of those specialties with which the modern law 
literature abounds is the “‘Law of Elections,” 
which Mr. McCrary has expounded in the volume 
which lies before us. His experience as member of 
the House of Representatives of the United States, 
and Chairman of the Committee on Elections, has 
given him a practical knowledge of the subject, and 
entitles him to speak authoritatively. It will be seen 
from thelist of the topics treated in this work, that a 
treatise embodying a systematic view of the law relat- 
ing thereto is not only a novelty but an indispensable 
acquisition to the lawyer and the statesman. Among 
the topics treated are the following: 1. The Qualifica- 
tions of Electors; 2. The Qualifications, Powers and 
Duties of Election Officers; 3. The Time, Place and 
Manner of Holding Elections; 4. Notice; 5. The Prima 
Facie Right of Office; 6. Eligibility to Office; 7. Ten- 
ure; 8. Practice and Evidence in Contested Election 
Cases; 9. Imperfect Ballots; 10. Violence and Intimi- 
dation, etc., etc. The author, when discharging his 
duties on the Committee on Elections, found that the 
law of the subject was “in a state of chaos,’’ and that 
‘it had to be gathered from the cases, wherever he 
could find them, and even the search for the cases 
was a matter of more than usual difficulty.” 

If Mr. McCrary has succeeded in bringing together, 
in a compact and convenient form, the adjudica- 
tions relating tothe matters of elections, he has 
accomplished a great task; but he has done more 
than this—he has digested the cases and present- 
ed the result of his investigation in a systematized 
form. The appendix contains the Laws of the United 
States relating to ‘‘The Elective Franchise; Election 
of Senators; Election of Representatives; Organiza- 
tion of Meetings of Congress; Contested Elections; 
and Presidential Elections.’’ Also, a discussion of the 
question of residence asa qualification for voting, 
being part of areport of the Committee of Elections 
in the House of Representatives in the case of Cessna 
v. Myers. There isatable of cases cited and a good 
index; but no table of contents, except a recital of 
topics in the preface. No onecan read this work with- 
out feeling that it supplies a great want in our political 
jurisprudence. 


Repernart nf Wisconsin 0. M. Conover, Official Reporter, 
Vol. XVI. Chicago: Callaghan & Company, 1875. 
This volume contains cases decided in the Supreme 
Court of Wisconsin at the June term, 1874, and the 
January term, 1875. Among the cases of general in- 
terest we notice the following: Craker v. Chicago & 
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Northwestern Ry. Co., p. 65, relates to the liability of a 
railroad company for the insulting acts of the conduc- 
tor. Plaintiff was a passenger on defendant’s railroad, 
and she and the conductor were left alone in the car, 
whereupon he threw his arms around her and kissed 
her. Held, that the defendant company was liable, 
but that only compensatory damages were allowable. 
But this should include not merely pecuniary loss, but 
also compensation for mental suffering. One thousand 
dollars was held not to be excessive in this case. Hunt 
v. Town of Winfield, p. 154, holds that where a statute 
provides that “if any damage shall happen to any per- 
son, his team, carriage or other property, by reason of 
the insufficiency or want of repair of any * * * road 
in any town, in this State, the person sustaining such 
damages shall have a right to sue for and recover the 
same against such town.”’ a married man may recover 
under this statute for loss of the services of his wife, 
and expenses of her sickness, resulting from an acci- 
dent caused by a defective highway. There are a 
number of other cases relating to the law of railroads 
and of highways, which we have not the space to give 
at present. There are also a considerable number of 
insurance cases, and a valuable case in the law of 
nuisances. The volame is of more than usual interest 
and well reported. 
—_——_>___—_——. 


COURT OF APPEALS DECISIONS. 


THE following decisions were handed down in the 
New York Court of Appeals on Tuesday, December 
7, 1875: 

Judgment affirmed with costs—Carter v. Dolby; 
Demarest v. Wickham; Coulter v. Board of Educa- 
tion; Justice v. Lang.—~ Judgment reversed and new 
trial granted, costs to abide event — The Bowery Na- 
tional Bank v. The Mayor, etc., of New York; Muller 
v. The Mayor.— Order affirmed, with costs—In the 
matter of the petition of the New York Central, etc., 
Railroad v. The Metropolitan Gaslight Co. ; People ex 
rel. Jermain v. Thayer; Guernsey v. Dexford. —— 
Order reversed with costs, and proceedings remitted to 
special term for rehearing — The Equitable Life Asso- 
ciation v. Stevens.—~ Appeal dismissed, with costs — 
Townsend v. Van Buren.—— Order of general term 
reversed and order of special term affirmed, with costs 
of this appeal— Dalrymple v. Williams.— Motion 
for re-argument denied, with $10 costs— Price v. 
Keyes. 

—_—___—_ 
OBITUARY. 


Ira HARRIS. 


UDGE IRA HARRIS died at his residence in 
e? Albany, December 2, 1875. He was born at Charles- 
ten, Montgomery county, May 31, 1802. He was a stu- 
dent of Homer Academy, Cortland county, N. Y., 
and graduated at Union College in 1824. Among his 
classmates were Judge Sutherland and William Tracy 
of New York, and Judge Amasa J. Parker was a stu- 
dent at Union College at the same time. Judge Harris 
studied law with Ambrose Spencer at Albany, and in 
1829 was admitted to the bar. His first political posi- 
tion was that of Member of Assembly, to which he was 
elected in 1844. In 1846, he was elected State Senator, 
and the same year he was elected delegate to the Con- 
stitutional Convention, which gave us our present 
constitution, with some modifications. Among other 
mvcmbers of the same convention were Samuel J. Til- 
den and Charles O’Conor. In 1847, Judge Harris was 





elected Justice of the Supreme Court of this State, 
and served for twelve years. In 1861, he was elected 
to the United States Senate, his competitors being 
Horace Greeley and William M. Evarts. He was a 
personal friend of Abraham Lincoln and Charles 
Sumner. His term as Senator expired in 1867, and he 
was chosen delegate-at-large to the State Constitutional 
Convention of 1867. Since that time, he had devoted 
himself principally to his duties as Professor of the 
Albany Law School, with which he had been connected 
for twenty years —ever since its establishment. He 
maintained conspicuous relations with various insti- 
tutions of learning, including Rochester University 
and Union College. As a lawyer, a judge, a senator, 
an educator, a citizen, he was honored and admired; 
and his distinguished career is universally acknowl- 
edged to be a great benefit to his profession and his 
fellow-men. 
—_—__>____—- 


CORRESPONDENCE. 


Mr. CAVERNO AND THE STATUTE REVISION. 


150 BrRoapway, New York, } 
December 6, 1875. f 
To the Editor of the Albuny Law Journal: 

Srr—I regret very much that the article in the New 
York Tribune, giving an account of an interview be- 
tween a gentleman representing that paper and myself, 
should have suggested to you a doubt whether my col- 
league, Mr. Caverno, ‘“‘is usefully employed in for- 
warding the revision.’’ The interview between the 
reporter and myself was hurried; and the failure, in 
the article, to refer to the work performed by Mr. 
Caverno, whether it proceeded from the reporter’s or 
my own omission, was owing partly to the fact that 
Judge Johnson occupies a much larger share of the 
public attention than either Mr. Caverno or myself, 
and partly to my wish to give prominence to the fact, 
that, notwithstanding Judge Johnson’s appointment 
as United States Circuit Judge, before the com- 
pletion of the bill to be reported to the legislature at 
the next session, every portion of the bill has had the 
benefit of his great ability, learning and experience. 
For these reasons the chief prominence was given to 
the share of the work performed by Judge Johnson, 
and to the manner in which it was performed; no 
special reference having been made to Mr. Caverno, 


-because his work was done separately at Lockport, 


while Judge Johnson and I labored together during 
the summer at Utica. But in fact Mr. Caverno not 
only reviewed, in the first place, every part of the bill, 
and sent us his suggestions, but conferred with us at 
Utica twice or three times, during the summer, and 
from time to time, as a chapter was finished, reviewed 
the results of our Jabors upon it, before it was sent to 
the press. Respectfully yours, 
MontGomery H. THROOP. 


Hon. O. 8S. Ferry, oF CONNECTICUT. 
New York, December 3, 1875. 
To the Editor of the Albany Law Journal: 

My Dear Sir— As you occasionally make room in 
your excellent journal for succinct obituary notices 
of distinguished lawyers of neighboring States, I take 
the liberty of briefly recounting some of the many 
noble qualities of the late United States Senator, O. 8. 
Ferry, of Connecticut, who died November 21st. Mr. 
Ferry was 52 years old when he died. He had been 
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eight years United States Senator, two years in the 
House of Representatives, two years in the Connecti- 
cut State Senate, and several years the occupant of 
various other positions of trust and distinction. In 
each position he displayed high honor and great ability. 
But I desire to confine this letter to his talents asa 
lawyer. Mr. Ferry was a finished orator, a profound 
logician, a thoroughly instructed jurist. It was my 
good fortune to be present at the trial of numerous 
cases in which he participated. Upon each occasion I 
was particularly struck with his remarkable gifts, 
power and culture as aspeaker. His oratory reminded 
me of Pericles and Demosthenes; it was solid and 
ingenious argument, expressed in elegant,concise, vehe- 
ment language. His diction was rich and varied. In 
the use of ornament he was very sparing; he never 
brought it from afar; he had enough to accord with his 
cultured classical taste in that which sprang spontan- 
eously from his subject. Noble sentiments and sublime 
action were what he appeared chiefly to aim at for 
embellishment. I never listened to delivery so perfect 
as his, and I have heard all our famous speakers. His 
voice was deep and melodious; his articulation dis- 
tinct; his gestures were very graceful and forcible; his 
attitudes always dignified and polished. He had un- 
bounded command of language, and wonderful fluency 
of speech. All these accomplishments were set off 
with asingularly beautiful and commanding person. 
In form he was some six feet high; with full beard, 
which he wore closely cut; his beard and hair were 
dark, thickly sprinkled with grey; he had full regular 
features, fair complexion, high forehead, and large, ex- 
pressive, black eyes. It was Mr. Ferry’s misfortune 
to have practiced law in an obscure locality. In Fair- 
field county, Connecticut, he monopolized all the im- 
portant law business; his practice extended indeed 
throughout the eastern section of the State. Had he 
practiced law in New York city, [ feel confident he 
would now havea fame, in the annals of the Bar, like 
that of Choateand Erskine. 

When he entered the United States Senate, his 
triends expected to see him become as illustrious in 
history as Clay and Webster; but their fond hopes 
were not realized; a fatal disease seized him in its 
deadly grasp and prevented his taking that active part 
and foremost place to which his eloquence, learning and 
intellect so deservedly entitled him. Even as it was, 
he made several speeches; in each he showed those 
high qualities of utterance and of mind to which I have 
alluded. He was no relative of mine, either by affinity 
or consanguinity. I write this asa simple act of justice 
to the memory of a truly great man. 

Yours, truly, B. 


— 
NOTES. 


\ R. DAVID DUDLEY FIELD is engaged in pre- 

paring a second edition of his International Code, 
which will be issued in about three months. Mr. 
Field’s Code of International Law has been translated 
into French and Italian.— Judge Johnson, of the 
United States Circuit Court, has rendered a decision 
sustaining the constitutionality of the act of congress 
of March 3, 1875, by which the rate of postage upon 
third-class mail matter is increased from one cent for 
two ounces to one cent an ounce.— A remarkable 
custom relating to the excuses of bail has, it seems, 
prevailed in the New York Court of Common Pleas. 
This court has been, for several years, in the habit of 





excusing bondsmen whenever they subsequently sur- 
rendered the prisoner. This practice has been abused, 
as is stated in some of the opinions of the court, so that 
professional bondsmen arranged with criminals to avoid 
trial when first called, but when the principal witnesses 
were away, or when, for some cause, a conviction was 
considered improbable, to surrender themselves. The 
court, at general term, then decided that the bonds- 
man must show that the nolle prosequi, or acquittal of 
the prisoner, was not the result of the delay of the 
trial. The court has now still further restricted the 
excuses of the bondsmen, and has decided that * it 
should be made to appear to the court that the prose- 
cutor, or the witnesses for the people, had notice of 
the subsequent arraigument and proceedings in court 
when the nolle prosequi was entered, or the prisoner 
acquitted for want of proof. A copy of the evidence 
upon which the indictment was found should be pro- 
duced to the court, and the principal witnesses for the 
people or the complainant should be examined as to 
whether they or he were subpoenaed to appear in court 
when the prisoner was arraigned.”’ 


Governor Beveridge, of Illinois, has called a special 
election for the 21st inst. to fill the vacancy on the 
Supreme Bench caused by the resignation of Judge 
McAllister. Van H. Higgins and T. Lyle Dickey are 
mentioned as candidates for the position.— Mr. 
James W. Gerard, in a paper recently read before 
the New York Historical Society, gives an account of 
the administration of criminal justice in the 17th cen- 
tury in New York. The punishments inflicted were 
fines, banishment, the pillory, flogging, etc., etc. 
Branding on the cheek was employed for hardened 
criminals. Violators of the Sabbath were severely 
punished. The only witchcraft trial on record in New 
York is this: In 1670 the people of the town of West- 
chester, which was settled mostly by New Englanders, 
were very much disturbed. There came among them 
a poor old widow, who was fleeing from Connecticut. 
The Westchesterians prayed the governor that the old 
woman be removed from them. The governor scouted 
the petition of those who “‘ pretended their fears to be 
of a public concern;”’ and she having given bonds for 
her “civil carriage and good behavior,”’ the ensuing 
court of assizes held at New York peremptorily or- 
dered the bonds to be discharged, and declared “ that 
she hath liberty to remain in the town of Westchester, 
where she now resides, or anywhere else iu the govern- 
ment during her pleasure.’’ 


The Solictors’ Journal says, that a day or two 
ago in the Court of Appeal a discussion arose as to the 
propriety of citing to the court the opinions of text- 
writers. Mr. Justice Brett mentioned the often-re- 
peated rule that no text-writer’s opinions should be 
quoted in court until he is dead, to which Lord Jus- 
tice Mellish added the qualification, ‘‘or has become 
a judge.’’—— The London legal periodicals are full of 
decisions under the new judicature act. The Law 
Times says: ‘The effect of the judicature act upon legal 
business is hardly such as was contemplated. The old 
business is being rapidly disposed of— more rapidly 
indeed than suitors seem to like. New business is 
growing very slowly — slowly and painfully — for prac- 
titioners and judges are feeling their way, and suitors 
are by no means anxious to be the subjects of experi- 
ment. In the country nothing is being done—the 
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district registry clauses of the act are almost a dead 
letter. As to the expenses attendant upon the new sys- 
tem, it is found that the number of applications to the 
judge or the court, which are necessary, will be much 
larger than heretofore, and there is every prospect that 
barristers and special pleaders will not be content with 
the old fees for pleadings. Statements of claim and 
defense are very much more difficult to draw than 
the old declarations and pleas, and entail a much 
larger expenditure of time and trouble. The ad- 
vantages of the new system are, however, rapidly ap- 
pearing, as will be seen by our reports of proceedings 
at Judges’ Chambers.’”’” We predict that the advant- 
ages of the change, which the Law Times promises to 
deal with “‘more at length by and by,” will soon be 
found to greatly overbalance the disadvantages.—— 
Mr. Gifford, Q. C., has been appointed solicitor-gen- 
eral in succession to Sir John Holker, who becomes 
attorney-general. 


Dr. 8. T. Spear has an article in The Independent, of 
December 9th, on ** A Compositive State,” in which he 
reviews the nature of our State and National Govern- 
ments. Dr. Spear says: ‘‘The nation, as the creature 
of Providence, historically preceded the Constitution ; 
and so did the original thirteen States. Both have 
their basis in the facts of history, and both have their 
status and sphere of action in the provisions of the 
Constitution. The national aspects of the instrument 
give us a National Government, with defined and lim- 
ited powers; and the Federal aspects of the same in- 
strument give us the doctrine of separate States, with 
their respective governments. The Constitution is the 
fundamental law of a nation, and at the same time the 
fundamental law of a confederation or union of sepa- 
rate political societies. The nation in its internal 
structure is so organized that it cannot exist without 
the latter. If we destroy the States the ‘national idea 
to which the Constitution sets its seal is also de- 
stroyed. The two ideas, though different, live 
together under the same Constitution, and are prac- 
tically developed by their distinct agencies. Divis- 
ion of political sovereignty is the elementary princi- 
ple which lies at the bottom of the whole system.” 


The Journal du Droit International Privé, for Sep- 
tember and October, contains articles on the ‘* Succes- 
sion ab intestat of Foreigners in France and of French- 
men abroad;” and on “ Foreign Corporations doing 
business in France.’’ Also cases and abstracts of cases 
decided in France, Germany, Chili and the United 
States, and the usual chronicle of legal events of an 
international character.——The Law Magazine and 
Review, for November, contains articles on the follow- 
ing subjects: ‘‘ The working of the Judicature Acts;” 
** Reform and Codification of the Law of Nations,’’ by 
David Dudley Field ; “*Over-insurance and Valued Poli- 
cies,” by G. Stegmann Gibb, LL. B.; *‘The Betting 
Question,” by G. St. Leger Daniels; ‘ Jurisprudence, 
its Principles and Characteristics,’’ by Sir Edward 
Creasy; “The Limits of Arbitration,” by Henry 
Richard, M. P.; “Law Reform in Germany,” by Fd- 
ward Zimmermann, LL. D.; ‘The ‘Fusion of Law 
and Equity ’ under the Judicature Acts,” by C. Stewart 
Drewry ; ‘“* Memoir of the late Sir George Essex Honey- 
man,” and “‘ Modifications Required in International 
and Municipal Law,” by A. P. Sprague. ——The 
Banker’s Magazine, for December, contains, among 





others, articles on ‘“‘Improvements in the Law of 
Usury ;” “International Financial Law; The Wrong 
Payment of English Demand Drafts,” embodying the 
text of a recent letter to an American banker written 
from London, by A. P. Sprague; ‘‘ Unification of Laws 
on Bills of Exchange,” being a synopsis of the report 
of a committee of the Association for the Reform and 
Codification of the Law of Nations. 


A case in the Hull County Court directs attention 
to a somewhat obscure question of law; namely, how 
far it is incumbent upon a person injured by a felony 
to prosecute for the felony, before commencing an ac- 
tion to recover compensation for the private wrong. 
It is laid down by Lord Chief Justice Cockburn, in 
the case of Wells v. Abrahams, 26 L. T. Rep., N. 8., 
433; L. Rep., Q. B. 554, that the rule is that where an 
injury amounts to an infringement of the civil rights 
of an individual, and at the same time to a felonious 
wrong, the civil remedy, that is the right of redress 
by action, is suspended until the party inflicting the 
injury has been prosecuted; and then after laying 
down the rule the learned judge goes on to consider 
how the rule, is to be enforced, and apparently, with- 
out pronouncing any decided opinion, seems to inti- 
mate that the only course is for the court to postpone 
the trial, in the exercise of its summary jurisdiction, 
if the case is one where, for the sake of public justice, 
there ought to be a prusecution. Mr. Justice Black- 
buru throws outa hint in his judgment in the same 
case, to the effect that the attorney-general might ap- 
ply, on behalf of the crown, to the court to exercise 
its summary jurisdiction, and postpone the civil action 
until the criminal proceedings had been disposed of. 
This case, and the case of Lutterell v. Reynell, 1 Mod. 
282, seem to show that a defendant cannot, by plea, 
raise the defense that he is a felon, and that there has 
been no prosecution. It would, therefore, appear that 
unless the case is so flagrant as to call for the inter- 
vention of the attorney-general as representing the 
crown, or unless the court in the exercise of summary 
jurisdiction postpones the trial, the trial must proceed 
notwithstanding the fact that the evidence discloses a 
felony. The case of Wellock v. Constantine, 2 H. & ©. 
146; 32 L. J. 285, C. P., was a case where it appeared 
upon the face of the declaration that the plaintiff had 
committed felony, and the evidence showed that the 
defendant had connection with the plaintiff forcibly, 
and against her consent. Mr. Justice Willes, before 
whom the case was heard at Nisi Prius, stated that he 
should direct a verdict for the defendant, upon which 
the plaintiff consented to a nonsuit, which nonsuit the 
majority of the Court of Exchequer refused to set 
aside. It was, therefore, a case, upon the facts, iden- 
tical with that before the County Court judge, but as 
it is treated as wrongly decided by the judges in the 
latter case of Wells v. Abrahams, the learned judge 
was, no doubt, acting rightly in disregarding it. There 
is undoubtedly in the present state of the law a dan- 
gerous facility afforded for a practical compromise of 
a felony, since after a jury has given a verdict carry- 
ing damages, in a case like the one now commented 
on, aud after the defendant has paid the damages, not 
ouly would the girl and her relatives have no motive 
for prosecuting, her character having been cleared by 
the verdict, but a second jury would be loath to con- 
vict a man for the sake of public justice, who has, 
though only when compelled, it is true, paid handsome 
compensation to the person injured. 
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CURRENT TOPICS. 

1 ie report of the committee appointed by the 

Bar Association of New York to consider the 
establishment of a State Bar Association is of very 
considerable interest. The committee find that the 
answers to the circular which they issued some time 
since are, by a large majority, in favor of such an 
association. It is true that 1,300 circulars were sent 
out, and only about 300 answers received; but out 
of these latter 250 were in favor of the proposed 
State Bar Association. Albany was named by 239 
as the headquarters of the Association; and these 
desired that an effort be made to secure quarters in 
the new capitol. The committee conclude from the 
answers that the leadership in the movement is 
thrust on the Bar Association of New York. A 
majority of nearly three to one of those who answered 
the circular preferred that the State Association be 
composed of individuals rather than delegates from 
local AsSociations. The committee think that the 
principal division of opinion, as to the delegate plan 
or individual plan, may be settled by the Association 
when formed, and that most of the other differences 
may also be settled then. The committee recom- 
mend that each judicial district of the State be 
invited to send 20 delegates to meet, at some con- 
venient place, 20 delegates from the Bar Association 
of New York, and discuss the matter. The report 
concludes with calling attention to the great 
influence of such Associations on the profession and 
on legislation, and expresses an earnest hope that a 
society may be formed which shall gather in all the 
best elements of the bar. 


The committee of the Bar Association on Judicial 
Reorganization have presented a report, recommend- 
ing sweeping changes in the organization of the 
courts in the county of New York. The committee 
have made an inquiry into the workings of the 
present system of multiplied jurisdictions, and the 
evils entailed upon litigants thereby. They propose 
the consolidation of the Supreme, Superior, Com- 
mon Pleas and Marine courts into one judicial tri- 
bunal combining all the jurisdictions these courts 
now have. The report contains the details of the 


proposed new system, and it will be printed and 
copies of it will be sent to the judges of the various 
courts concerned, for their opinions. This remarka- 
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ble document will call forth a good deal of discus- 
sion and deliberation, An amendment to the con- 
stitution will be necessary to carry into effect the 
proposed scheme. The Bar Association seems to 
have taken a new start in the way of law reform. 
There is a large field for the exercise of its func- 
tions, and it should make its influence practically 
felt. 


The argument of Mr. David Dudley Field oppos- 
ing the forfeiture of Mr. Tweed’s bail under the 
criminal indictments presents a question of great 
importance. The principal argument is, that after 
the recognizance was entered into, the defendant 
was taken from the custody of his bail by the act of 
the people of the State, having been imprisoned on an 
order of arrest, which is still in force, procured by 
the people in a civil action; that the defendant has 
never since been lawfully relieved from the imprison- 
ment or restored to the custody of the bail. On the 
other side, it was argued that the liabilities of the 
bail are only relieved by a criminal arrest, and while 
it actually exists, and that civil arrest did not relieve 
the bail, because the bail on criminal arrest had 
always the power to take the prisoner from the 
sheriff, and surrender him up on the arrest for which 
they were bail. To this Mr. Field replied, that the 
defendant never was restored to the custody or 
brought within the power of the bail. If the people 
took the remedy of holding the defendant in 
$3,000,000 bail, which was equivalent to perpetual 
imprisonment, the bail was ipso facto discharged ; 
any alteration detrimental to the surety discharged 
the surety. If his liability was suspended two 
months, it was suspended forever, because it was an 
alteration of his rights. 


Judge Breese, of the Illinois Supreme Court, in 
the recent will case of Rutherford v. Morris, 8 Chi- 
cago Legal News, 94, thus roughly handles a certain 
class of medical experts: ‘‘ These doctors were sum- 
moped by the contestants ‘as experts,’ for the pur- 
pose of invalidating a will deliberately made by a 
man quite as competent as either of them to do such 
an act. They were the contestants’ witnesses, and 
so considered themselves. The testimony of such 
is worth but little, and should always be received by 
juries and courts with great caution. It was said 
by a distinguished judge, in a case before him, ‘‘if 
there was any kind of testimony, not only of no value, 
but even worse than that, it was, in his judgment, 
that of medical experts.” In order to relieve the 
testimony of medical experts from the suspicion of 
bias, and to place it on a proper footing, the only 
way is to give these experts a judicial standing, and 
do away with having the parties call them as wit- 
nesses for partisan purposes. There are many plans 
for altering the standing of medical experts in courts, 
and some one plan should be promptly adopted 
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by our next legislature. Almost any system that 
could be devised of obtaining the testimony of ex- 
perts in general would be preferable to that now 
existing. 





The fact that Lord St. Leonards’ will could not be 
found after his death has led to a remarkable 
adjudication in the Probate Division of the English 
High Court of Justice. It appears that, although 
the will itself could not be found, several codicils 
were found in the box where the will had been kept. 
And, under these circumstances, interested parties 
propounded the will, submitting the codicils, and 
offering to prove the contents of the principal docu- 
ment by oral evidence. It was contended by other 
parties, that, in the absence of the will, the intes- 
tacy of Lord St. Leonards should be decreed, and 
that, therefore, his property should be divided ac- 
cording to the general rules of distribution. The 
evidence in favor of the will, as propounded, was 
chiefly that of a daughter of Lord St. Leonards, who 
had lived at home, and heard him often discuss the 
disposition which he had made of his property in 
his will. This proof being satisfactory to Sir James 
Hannen, the president of the Division, he found, as 
a fact, that the will had not been revoked, and that 
its contents could be proved like any other lost in- 
strument. 


Attorney-General Pierrepont’s report to Congress 
contains several valuable suggestions in relation to 
law reform in the Federal courts. There is no uni- 
form system of obtaining jurors, and great abuses 
having arisen, it is suggested that an act be passed 
providing a uniform system. The drafts of mar- 
shals on the Judiciary fund are enormous, and the 
Attorney-General proposes a law forbidding the 
issue of certificates by any marshal and their pay- 
ment by any department of government. In speak- 
ing of the trial of Brigham Young, the Attorney- 
General says: ‘‘If the nineteenth concubine of a 
man having a lawful wife living is to be treated by 
the courts as also a lawful wife, for the purpose of 
giving her alimony and counsel fees, pendente lite, 
then the offspring of such illicit intercourse must 
be regarded as legitimate for the same time, and 
the courts of the United States will thus give coun- 
tenance to a social system corrupting and degrad- 
ing.” It is for Congress to deal with this question, 
though precisely what remedy is needed does not 
appear. It seems from the report that the Court of 
Claims has an immense amount of business before 
it; and that last year judgments were rendered 
against the government for about two and a half 
millions of dollars, and up to December of the 
present year, for about three millions. The Attor- 
ney-General does not enter upon the larger questions 
of law reform—such as changes in the Federal 
practice and judicature. 








The Solicitors’ Journal deplores the present lack 
of knowledge of constituti mal law among English 
lawyers. Until lately, it hae been thought that some 
knowledge, at least, of the fundamental laws and 
institutions of England might fairly be required, at 
any rate, of those lawyers who claim to hold the 
honors of a liberal training in the law. But of late, 
says our contemporary, it seems to have been ac- 
cepted as a maxim, by those who have assumed the 
direction of legal education, that such knowledge is 
no more than an elegant and useless accomplishment, 
which may be neglected with safety. The study of 
the Roman law in England has usurped the place 
of the study of constitutional law to a great extent. 
The Journal calls upon the Council of Legal Educa- 
tion and the profession to put an end to a system in 
which English lawyers are trained to ignore that 
part of the law on which all the rest is founded, 
and the mastery of which has, in other times, formed 
the highest distinction of the most illustrious of 
their predecessors. We fear that the study of con- 
stitutional law is also on the decline in this country ; 
and surely, if there is need of a thorough mastery of 
the principles of this department of jurisprudence 
in England, there is much the more need of it here. 

> ~——— 
NOTES OF CASES. 


[* Sneesby v. Lancashire & Yorkshire Railway Co., 

33 Law Times Rep. (N. 8.) 372, the facts were 
these: In consequence of defendants’ servants negli- 
gently sending trucks down an incline into a siding 
at 11 p. M., plaintiff's drove of cattle, which were 
lawfully being driven across the siding, were sepa- 
rated from the drovers, became frightened, and 
escaped beyond the control of the drovers. Six of 
them ran through a defective fence into an orchard, 
from which they got on to defendants’ line, and 
were run over by a passing train and killed. The 
orchard was the property of defendants; but it was 
in the possession of a tenant, who was bound to 
repair the fences. Held, that the death of the cattle 
was the natural and proximate result of defendants’ 
negligence, and that they could not avoid liability, 
on the ground that they were not responsible for the 
defective state of the fence. This case was decided 
in the English Court of Appeal last month, Lord 
Cairns delivering the judgment. A somewhat simi- 
lar case arose in this country in Southworth v. Old 
Colony & Newport Railway Co., 7 Am. Rep. 528; 
105 Mass. 342. A servant of plaintiff, employed to 
deliver goods, upon stopping with a horse and 
wagon to deliver a parcel at a house from fifty to a 
hundred rods from the defendants’ tract, left the 
horse unfastened for four or five minutes, as he was 
accustomed to do. While thus left alone, the horse 


started, became frightened, and ran down the street 
and into defendants’ train, and was killed. The 
judge ruled, that, as at the time of the accident the 
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horse was frightened, and not under the control of 
any one, it was not the subject of any care whatever, 
and that the plaintiff could not recover, whatever 
negligence he might show in the defendants. But 
the court, on appeal, held that the mere fact that 
the horse, at the time of the accident, was under the 
control of no one, was not decisive upon the ques- 
tion of contributory negligence. That was a ques- 
tion for the jury under all the circumstances. 


In Kilpatrick v. Graves, 2 Cent. Law Jour. 787, 
the Supreme Court of Mississippi considered a point 
in ecclesiastical law arising from the following facts: 
A lot of land was conveyed in trust ‘‘for the use of 
the members of the Methodist Episcopal Church 
South, according to the rules of the discipline which 
may, from time to time, be agreed upon and adopted 
by the members and preachers of said church at the 
general conference.” At the time of the convey- 
ance a church was in process of erection on the lot. 
Under the authority of the rules of discipline of 
the church, the lot was sold, and the proceeds in- 
vested in other property for the same purpose in the 
same town. Jield, that these acts were in further- 
ance of the charity, and that the title to the lot did 
not revest in the donor. In Alemany v. Wensinger, 
40 Cal. 289, the court ordered the sale of church 
property held in trust for ‘‘the use of the Roman 
Catholic.German congregation of the city,” and the 
investment of the proceeds in other property in 
another part of the town, to be used for the same 
purposes. The case shows that this was not con- 
sidered an interference with the trust. 


An elaborate judgment was given in the House of 
Lords in Mahoney v. East Holyford Mining Co., 38 
L. T. (N. 8.) 383, relating to the liability of a joint_ 
stock company for acts of directors. The articles of 
association of the company contained provisions as 
to the appointment of directors and the drawing 
of checks; they also contained a clause validating 
the acts of the directors, notwithstanding any defect 
in their appointment. Certain persons assumed the 
office of directors without having been properly 
appointed, and communicated to the bankers of the 
company an alleged resolution, in accordance with 
the articles, as to the form in which checks were to 
be drawn. The bank acted upon this communica- 
tion, and honored the checks so drawn, paying away 
almost the whole amount in its hands. In an action 
by the official liquidator of the company to recover 
the amount paid on these checks, held, that, even 
without the validating clause, the bank was not 
liable to refund the money so paid, as it had dealt 
bona fide with persons who were the de facto direct- 
ors of the company, and suffered by the share- 
holders to occupy that position. This was the 


unanimous opinion of the House of Lords, opinions 





being delivered by the Lord Chancellor, Lords 
Chelmsford, Hatherly and Penzance, and these being 
supported by the assisting judges. The principle 
underlying the case is, that all persons dealing with 
a joint-stock company are bound to take notice of 
its external position, as evidenced by its articles of 
association; but they are not bound to inquire into 
its internal management, provided that their trans- 
actions with it are such as might legally take place 
and be consummated under the articles of the asso- 
ciation. The decisions in this country are to the 
same effect. Baird v. Bank of Washington, 11 8. & 
R. 411, is a case in point. A director of a bank in 
Pennsylvania was irregularly elected; but it was 
held, that, having color of election, he was director 
de facto, and that, as an agent of the corporation, 
his acts were valid, at least between the bank and 
third persons. See Angell & Ames on Corp. (10th 
ed), §§ 286, 287, and cases there cited; also Miller 
v. Phenix Ins, Co., 1 Am, Rep. 262; 27 Iowa, 208. 


The rule of the old common law was, that upon 
an indictment for a felony there could be no convic- 
tion for the minor offense of misdemeanor. Rez v. 
Gross, 1 Ld. Raym. 711; 3 Salk. 193; 2 Hawk., ch, 
47, § 6; 1 Chit. C. L. 251, 639. But in Hunter v. 
Commonwealth, 7 Leg. Gaz. 389, it was decided that 
the rule does not now apply in Pennsylvania. This 
case holds that, where the minor offense grows out 
of, and is necessarily involved in, the greater, there 
may be an acquittal as to the felony and a convic- 
tion as to the constituent misdemeanor. Thus, 
where one is indicted for a felonious assault, he may 
be convicted of assault. Wharton, in his work on 
Criminal Law, § 400, says that ‘‘the principle that 
under an indictment for a felony there can, at com- 
mon law, be no conviction for a misdemeanor, is 
followed in Pennsylvania, in Commonwealth v. Gable, 
78. & R. 433; in Massachusetts, in Commonwealth v. 
Newell, 7 Mass. 245; in Indiana, in State v. Kennedy, 
7 Blackf. (Ind.) 233, and Wright v. State, 5 Ind. 358; 
in Tennessee, in State v. Valentine, 6 Yerg. 533, and 
in Maryland, in Black v. State, 2 Md. 376. But Penn- 
sylvania must now be dropped from this list, as the 
reverse has been expressly decided in Hunter v. 
Commonwealth, And. even in Massachusetts, on an 
indictment for rape, a conviction may be had for 
assault and battery. Commonwealth v. Drum, 19 Pick. 
479. And the same is the case in Illinois. Prinde- 
ville v. People, 42 Ill. 217. In most States the old 
common law has been abrogated by statute; and in 
others it has been held that the English reason for 
that rule not being applicable, the rule itself ceases, 
See People v. White, 22 Wend. 175; Sohman v. Peo- 
ple, 1 N. Y. 879; State v. Wheeler, 3 Vt. 344; State 
v. Scott, 24 id. 129; State v. Johnson, 1 Vroom. 185; 
State v. Hess, 5 Ohio, 1; Stewart v. State, id. 241; 
State v. Upchurch, 9 Ired. 455; State v. Gaffney, 
Rice, 431; Cameron v. State, 13 Ark. 712, 
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SKETCHES OF EMINENT ENGLISH JUDGES. 


BroveHaM — CONCLUDED. 


|. pre ereraes was a homely man, long, lank, loose- 

jointed, with an enormous nose, which for 
many years made fun for the readers of Punch. 
Kit North says: ‘‘ Brougham is no beauty; but his 
mug is a book, in which men may read strange mat- 
ters—and take him as he stands, face and figure, 
and you feel that there is a man of great energy and 
commanding intellect.” The famous picture of 
Brougham in the Noctes is too fine not to be quoted 
in full: 


“ Tickler. Brougham in his robes! Lord High Chancellor 
of England! Stern face and stalwart frame,— and his mind, 
people say, is gigantic. They name him with Bacon. Be it 
80; the minister he and interpreter of Nature. Henry 
Brougham, in the eyes of his idoiaters, is also an Edmund 
Burke. Be it so; at once the most tmaginative and most 
philosophical of orators that ever sounded lament over the 
decline and fall of empires, while wisdom, listening to his 
lips, exclaimed : 

*Was ne’er prophetic sound so full of woe!’ 

“* North. Come— come, Tickler,— none of your invidious 
eulogies on the Man of the People. 

“ Tickler. There he sits— a strong man — not about to run 
a race — 

“ North. But who has run it, and distanced all competi- 
tors. There is something great, 'Tickler, in unconquerable 
and victorious energy —— 

“Tickler. A man of many talents he—some of them 
seeming almost to be of the highest order. Sword-like 
acuteness —sun-like perspicacity —— 

“ North. And sledge-hammer-like power. 

“ Tickler. There is a wicked trouble in his keen gray eyes. 

“ North. No. Restless, but not unhappy. 

**Tickler. Scorn has settled on that wide-nostril’d pro- 
bo — 

“ North. No. It comes and goes — the nose is benevolent. 

“ Tickler. Do you say there is no brass on that hard fore- 
head ? 

*“* North. I see but bone—and though the brain within is 
of intellect ‘ all compact,’ the heart that feeds it burns with 
passions not unheroic.” 


The Shepherd (Hogg), too, in the same amusing 
papers, calls him, in his broad Scotch, ‘‘ Hairy 
Broom,” and says: ‘‘An’ in that mane of his, he 
looks like a lion-ape—at once ludicrous and fear- 
some —a strange mixture o’ the meanest and mighti- 
est 0’ a’ beasts.” 

The wits and epigrammatists frequently paid their 
compliments to Brougham. His proneness to speak 
on every subject and occasion was thus hit off in 
Punch: 

“**T wonder if Brougham thinks as much as he talks?’ 

Said a punster perusing a trial ; 


*I vow since his lordship was made Baron Vaux, 
He’s been Vaux et preterea nihil.’ ” 


The English pronunciation of his name afforded 
opportunity for countless jests. Among the best of 
these is the graceful epigram of Lord Holland: 
“ There’s a wild map at large doth roam, 
A giant wit !— They call him Brougham, 
And well methinks they may, 
He deals, whene’er he speaks or acts, 
With friends and foes and laws and facts 
In such a sweeping way.” 





Byron, in English Bards and Scotch Reviewers, says: 
** Beware lest blundering Brougham destroy the sale, 
Turn beef to bannocks, cauliflowers to kail.” 
The noble bard would probably not have let him off 
so easily had he then supposed, as he was led in his 
latter days to suspect, that he was the author of the 
offensive critique which called forth this caustic 
rejoinder. If no poet offered incense to Brougham, 
at least one poet thought it worth his while to 
‘‘drop into” prose against him; for Wordsworth 
wrote several pamphlets opposing his election to 
Parliament, in one of which he thus curiously 
defined Brougham’s most salient characteristic: 
‘*Independence is the explosive energy of conceit 
making blind havoc with expediency.” Truly, 
Brougham was not an ‘‘expedient” statesman. 
Dickens, also, derived his famous quarrel between 
Mr. Pickwick and Mr. Tupman, where offensive 
expressions were explained to have been used, not 
in their usual and natural, but in a Pickwickian, 
sense, from a similar scene between Brougham and 
Canning in the House of Lords. When Brougham 
was making his triumphal progress through Scot- 
land, in 1834, he observed, at a public dinner given 
to Earl Grey at Aberdeen, in the course of a speech 
full of adulation of the king, that he should write 
by next post to the king an account of the flattering 
reception he had met in that city. This unfortunate 
remark was the signal for a tempest of jeers and 
laughter all over the island. Among other satires 
which it called forth was the following: ‘‘ Letter 
from a gentleman who travels for a large establish- 
ment to one of his employers, Mr. William King:” 
“ Dear sir, the account here forwarded 
Of favors since the 4th, 
Presents a very handsome stroke 
Of business in the North. 
Our firm’s new style don’t take at all, 
So thought the prudent thing 


Would be to cultivate the old 
Established name of King. 


“ Believe me, sir, so great a zeal 

In this behalf I’ve shown, 

Credit’s been turned to your account 
Which strictly was my own. 

Does any one admire my nag, 
Or think my gig’s the thing, 

This horse and shay, I always say, 
Belong to Mr. King. 


“Tf any friend attention shows, 

And asks me out to dine, 

When company my health propose, 
In toddy or in wine, 

My heart’s eternal gratitude 
About their ears I ding, 

‘Be assured, I’ll mention this 
Next post to Mr. King!’ 


* I met with Grey, the other day, 

Who, since he left the firm, 

Has traveled on his own account, 
And done, I fear, some harm, 

So thought it right, where’er he went, 
To whisper round the ring, 

‘Perhaps you don’t know how he lost 
The confidence of King.’ 
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“ With what I still propose to do, 

And what’s been done already, 

I trust the firm will henceforth go 
On prosperous and steady. 

Should any chance the senior clerk 
Into discredit bring, 

I trust, sir, you'll remember who 
Has served the House of King.” 


Tom Moore, in his poem entitled ‘‘ Animal Magnet- 
ism,” alludes to the ill-grace with which Brougham 
took his dismissal from office: 
‘* Far different, of course, the mode of affection, 

When the wave of the hand's in the out direction; 

The effects being then extremely unpleasant, 

As is seen in the case of Lord Brougham, at present ; 

In whom this sort of manipulation 

Has lately produc’d such inflammation, 

Attended with constant irritation, 

That in short — not to mince his situation,— 

It has work'd in the man a transformation 

That puzzles all human calculation! 

Ever since the fatal day which saw 

That ‘ pass’ perform’d on this Lord of Law — 

A pass potential none can doubt, 

As it sent Harry Brougham to the rightabout — 

The condition in which the patient has been, 

Is a thing quite awful to be seen.” 


Leech’s caricatures of Brougham, in Punch, are irre- 
sistibly funny. In 1845, we have ‘‘ Lord Brougham 
in training for Parliament,” stripped, with his 
boxing-gloves on, sparring at a lay-figure of Camp- 
bell; on a table his own bust, with a monstrous 
bump on the top labeled ‘‘self-esteem,” and a pile 
of books on divinity, history, politics, morals, meta- 
physics, science, etc. ; a picture of two game chickens 
hanging on the wall. Another represents Lord 
Lyndhurst in bed asleep, his head on the woolsack, 
and Brougham in the same bed, wide-awake, with 
an old woman’s cap on; the title is ‘The Mrs. Caudle 
of the House of Lords,” and the motto is: ‘*‘ What 
do you say? Thank heaven, you’re going to enjoy 
the recess, and you'll be rid of me for some months? 
Never mind. Depend upon it, when you come back 
you shall have it again. No, I don’t raise the House 
and set everybody in it by the ears; but I’m not going 
to give up every little privilege; though it’s seldom I 
open my lips, goodness knows!” Another, in 1846, 
depicts Brougham as an old horse in a paddock, in- 
scribed ‘‘ House of Lords,” trotting around after a 
passing fox-hunt, and is entitled ‘‘ A Celebrated Old 
Hunter, formerly in the possession of the British Na- 
tion, and now the property of Mr. Punch.” Another 
portrays him in a terrible rage, sitting on a bench, and 
is entitled, ‘‘ Portrait of a Noble Lord in Order ;”— 
‘‘order! who calls me to order? pooh, pooh! fiddle- 
de-dee! I never was in better order in my life. 
Noble lords don’t know what they are talking about.” 
Another, entitled ‘“‘ The Bear and the Bees,” exhibits 
Brougham assailed by the French press. Another 
is entitled, ‘‘ What he must do next,” and represents 
him standing or. his head. Another, entitled ‘‘The 


Dancing Lesson,” figures him as a dancing-master, 





instructing a class of country louts, his “agricultural 


| pupils,”— referring to an agricultural address. One 


of the best is ‘‘ Ain’t I volatile?” representing him 
as Miss Mowcher, standing on a table dressing Lord 
Stanley’s hair, and saying: ‘‘ Bless you, man alive! 
I’m here, and there, and where not, like the con- 
jurer’s half-crown in the lady’s handkercher. Aha! 
Umph! What a rattle I am!—ain’t I volatile?” In 
the guise of Oliver Twist, he presents his porringer 
and spoon, and asks Mr. Bull ‘‘ for more ”—a reflec- 
tion at his supposed hankering for office under the 
conservative ministry in 1844. Again, ‘‘ The School- 
master in America” represents him sitting in a 
rocking-chair—(they have none in England)— 
smoking a cigar, a ‘‘cobbler” at his elbow, with a 
paper on ‘‘law amendment” in his hands, from 
which he is reading to Brother Jonathan sitting on 
a table and sucking another cobbler; a bill on the 
wall announces, “Great attraction! Lord Brougham 
in America for a few weeks only.” The quotation is: 
‘*The noble and learned lord then took occasion to 
express the great respect which he entertained for 
the eminent lawyers which America produced; and 
he repeated that it was his intention to visit that 
country in the spring.” This was in 1850. He is 
also represented as Kiss’s statue of the Amazon, 
attacking chancery abuse, a wigged tiger climbing 
on the front of his horse; also as putting Lord 
Truro’s head ‘‘in chancery,” and punching it with 
a bill for the ‘‘ extension of county courts.” Again, 
he is clown to ring-master Wellington, and says, 
‘‘Ts there any thing I can run for to fetch, for to 
come, for to go, for to carry, for to bring, for to 
take,” etc.; this on account of his support of the 
conservative party in 1843. Then there is a terrible 
broad-sword theatrical combat at St. Stephen’s 
between him and Campbell. As a counselor he 
receives instructions from Louis Phillippe Macaire 
for his defense in the House of Lords, and again 
makes a triumphant landing at Boulogne, a group 
of coryphees scattering flowers before him;—he 
had a chateau at Cannes. But all is atoned for in 
the last, representing him at the bottom of the hill 
on which stands the Temple of Fame, with his 
Speech at the Meeting for the Promotion of Social 
Science under his arm, while Mr. Punch, hat off, 
and pointing him up the hill, says (with the greatest 
respect), ‘* After you, my lord!” 
The author of The Bar thus pays his compliments 
to Brougham: 
“ With meagre form, and face so wondrous thin, 
That it resembles Milton’s ‘ Death and Sin,’ 
Long arms that saw the air like wind-mill sails, 
And tongue that in its duty never fails, 
Behold the hero of the North! make room, 
For Scotia’s ‘babe of grace’— great Harry Brougham. 
A chieftain he of strong elastic mind, 
That covets all the knowledge of mankind, 


And though elusive as the subtle air, 
Grasps and retains a more than common share. 
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To the huge wonder of each brainless dunce, 
He’s critic, statesman — lawyer — all at once. 
Yet if (as sings or says the immortal wit) 
‘One science only will one genius fit ’— 

Far better had his passion never stray’d 
From that to which his early vows were paid, 
For he who nobly dares aspire, her mind 

And its vast treasures to possess, will find 

A mistress that will ‘not unsought be won,’ 
Nor tamely bear a rival near her throne. 

Had he the goal still labored to pursue, 
However distant, he first had in view, 

With well-earned wealth, and honest just renown, 
The highest honors might have been his own. 
But ah! ambition oft makes fearful odds, 

¢ That glorious fault of angels, and of gods.’) 
In mortal man’s estate — twas this alone 
That raised the great Napoleon to a throne, 


And when he grew ‘ top-heavy ’— hurled him down. 


*T was this that tempted, in an evil hour, 

Our lofty aspirant to grasp at power, 

To quit the certain road to wealth and fame, 
For the mere hollow ‘ whistling of a name,’ 
Thus laboring half his life up-hill to gain, 
The lofty summit of his hopes — in vain, 
Content at length (a vast reward I ween) 

To be Attorney-General — to the Queen! 

So children after shining rainbows run, 
(Those transient bright creations of the sun,) 
Which, in the keen pursuit, appear to stay, 
But, when they try to grasp them, — melt away. 


“ Sick of the empty honors that await, 

The harass'd leader of a dull debate, 

Night after night, he vainly wastes his breath, 

And toils and fags his very soul to death, 

To prove before the House, with serious faith, 
To demonstration — that, in every case, 

The way to save the country is, — no doubt, — 

To get one party in, and t’other out. 


“ Yet, while his venial errors to descry, 
We look with keen and microscopic eye, 
Let equal justice, with impartial view, 
Give to his sterling merit all its due; 


And own his faults, though scann’d with truth severe, 


But like dark spots upon the sun appear, 

Which not a moment cloud its brilliant rays, 
Lost and extinguished in the general blaze. 
Behold him, then, with large and liberal mind, 
Of richest, rarest qualities combined, 

Bottom’d in solid judgment and sound sense, 
Adorn’d by chaste yet powerful eloquence, 
Where strength unites with eloquence and ease, 
A classic union that must ever please. 


Thus form’d when Courts of Law demand his care, 


You see at once his province is not there. 
He labors hard, ‘tis true, takes endless pains, 
And all his subject to the bottom-drains, 
And when some latent fraud he would descry, 
Darts from his keen and penetrating eye 
A burning glance that makes the witness start, 
Piercing the inmost secret of his heart ; 
And like the touch of great Ithuriel’s spear, 
Compels the lurking devil to appear; 
Yet spite of all his zeal, his boundless pains, 
A deficit, a want of tact, remains, 
A certain nameless something, more or less, 

’ Far better to imagine than express, 
And which beyond the art of man to reach, 
Nothing but vast experience can teach. 
But break the fetters that enthrall his mind, 
And leave his genius free and unconfined, 
Then in his proper sphere, the senate, placed, 
Give him some subject in which stand embraced 
Topics of interest and vast magnitude, 
But little canvassed and less understood, 
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Which moot the dearest interests of a state, 

A people’s welfare or an empire's fate; 

Such mighty questions, with momentous sway, 
Bring his transcendent talents into play, 

And as into its hidden depths they wind, 

Draw from the vast resources of his mind 

A mass of varied knowledge, bright and sound, 
With views now luminous and now profound, 
Resistless arguments brought forth at will, 
Enforced with vigor and wound up with skill, 
Which put all trivial cavils to the rout, 

And leave the captious mind no room to doubt. 


” 


Brougham wrote his own epitaph, which recog- 
nizes his volubility and illustrates his wit: 
“ Here, reader, turn your weeping eyes, 
My fate a useful moral teaches ; 


The hole in which my body lies 
Would not contain one-half my speeches.” 


Brougham’s private character was pure and his 
disposition amiable. Campbell does him ample 
justice in these respects, and Greville says: ‘‘ His 
gayety, temper, and admirable social qualities make 
him delightful, to say nothing of his more solid 
merits, of liberality, generosity, and charity; for 
charity it is to have taken the whole family of one 
of his brothers who is dead—nine children—and 
maintained and educated them.” And again, ‘‘he 
is all life, spirit, and gayety—‘from grave to gay, 
from lively to severe ’— dashing thvough every de- 
scription of folly and fun, dealing in those rapid 
transitions by which the attention and imagination 
are arrested and excited; always amusing, always 
instructive, never tedious, elevated to the height of 
the greatest intellect, and familiar with the most 
abstruse subjects, and at the same moment conciliat- 
ing the humble pretensions of inferior minds by 
dropping into the midst of their pursuits and objects 
with a fervor and intensity of interest which sur- 
prises and delights his associates, and, above all, 
which puts them at their ease.” Wordsworth 
‘talked a great deal of Brougham, whose talents 
and domestic virtues he greatly admires; that he 
was very generous and affectionate in his disposition, 
full of duty and attention to his mother.” Campbell 
says he was a ‘‘ pious son,” and gives an affecting 
picture of the great lord chancellor, the foremost 
man of his time, visiting his native country to seek 
his aged mother’s blessing. 

In respect to Brougham’s character, there is great 
contrariety of opinion. Among his contemporaries, 
he incurred the hatred of all the tories, and the 
jealousy of many even of the whigs. We stand too 
near his times to acquire a perfectly reliable view of 
his merits and defects. A small and highly-finished 
painting, like one of Meissonier’s, may be viewed 
microscopically with satisfaction, but produces no 
effect at a distance, while, on the other hand, one 
of Turner’s magnificent landscapes, when seen close 
at hand, presents an indistinguishable mass of blurred 
colors, and it is only as the spectator retires from 
the canvas that its glories break forth. So it is 
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with a great character like Brougham’ s. The esti- 
mates of his biographers and critics exhibit that 
singular tendency in human nature to soil the fame 
of the good and palliate the failings of the bad. 
Calumny and charity seem to go hand in hand in 
historic judgment. The same age which produces 
detractors of the deserts of Columbus, Shakespeare, 
William Tell, Pocahontas, Elizabeth, and others, 
supplies apologists for Xantippe, Aspasia, Bacon, 
Macchiavelli, Richard Third, Lucrezia Borgia, Henry 
Eighth, and Judas. Whatever may have been the 
demerits of his character, as one has said, friend 
and foe must write in inscribing under his statue, 
“The Great Apostle of Education, the Emancipator 
of the Negro, the Restorer of Abused Charities, the 
Reformer of the Law.” To this must be added: 
‘Champion of Popular Education, Advocate of Free 
Printing, Defender of Queen Caroline.” Even old 
Kit North at last conceded, that ‘‘ with all his sins, 
by friend and foe he is held to be, in his character 
of statesman, the first man in England.” As one 
poet sang of another poet, so may we write of 
Brougham: 


“ Strong sense, deep feeling, passions strong, 
A hate of tyrant and of knave, 
A love of right, a scorn of wrong, 
Of coward and of slave;— 


** A kind true heart, a spirit high, 
That could not fear and would not bow; 


* * * 7 + * 
+ * a « * * 
“* He kept his honesty and truth, 
His independent tongue and pen, 


And moved, in manhood as in youth, 
Pride of his fellow-men.” 


In Crabbe Robinson’s Diary, an affecting scene is 
presented in a note by the editor on the passage 
descriptive of Lord Brougham’s presence at the 
distribution of prizes at University College, London, 
in 1866. The editor says he recollects Robinson, 
aged ninety-one, supporting the tottering steps of 
Brougham, aged eighty-seven, and assisting him to 
achair. Thus, almost in the last days of his life, 
having long passed the prescribed limit of man’s 
years, and outlived the period when mankind care 
for earthly affairs, he had not outlived his noble 
interest in the cause of education, but had preserved 
warm and vivid his desire to enlighten and elevate 
his fellow-men. He had not outlived his usefulness, 
and his example speaks to us from the grave. The 
world is wiser, happier, and more humane for his 
having lived in it. The most useful man of his time 
and country, his life exhorts us, as lawyers and 
public men, to cultivate an ambition for usefulness, 
Although we must all despair of equalling his meas- 
ure of greatness, yet we can set ourselves a high 
mark, and it is nobler to fall short of a high mark 
than to attain a low one. 





ATTACHMENT OF SCHOOL TEACHER'S 
SALARY. 


KENTUCKY COURT OF APPEALS. 


CLARK, appellant, v. LEE’s ASSIGNEE. 

A school teacher who is to be paid by city officers om 
of moneys set apart by law for school purposes is 
“employee of the State,” and his salary ¢ cannot be be 
tached. 

HE facts appear in the opinion, which is as fol- 

lows: 

Linpsay, J. In the matter of managing and sup- 
porting the common schools established within its ter- 
ritorial limits the city of Paris acts in its political 
capacity. It is part of the machinery of the State 
government by and through which the system of com- 
mon schools, established by the institution, is main- 
tained. 

It is immaterial whether, in strict law, the appellant, 
who is the principal of the public school of the city of 
Paris, is or not an officer. He is an employee of the 
State. The moneys in the hands of the officers of 
the city of Paris, set apart bylaw for school pur- 
poses, are public moneys, and are held by those 
officers as agents and representatives of the Common- 
wealth, and this is the case, as well with the moneys 
raised by taxation in the municipality of Paris, as that 
turned over to its officers by the school commissioner 
of the county of Bourbon. The State has undertaken 
to maintain a system of common schools. To do this, 
it must be aliowed, without interference of creditors, ‘ 
to employ and pay competent teachers. 

The amount due from the State to the teacher of a 
public or common school cannot be reached by attach- 
ment. Tracy & Lloyd v. Hernbuckle and wife,8 Bush, 
336. 

The funds attached in this case are school funds, and 
they were attached in the hands of an officer, set apart 
by law to hold and disburse them in accordance with 
law. The attachment should have been discharged. 
Judgment reversed and case remanded for a judgment 
conformable to the views herein expressed. 

Brent & McMillan, for appellant. 

Buckler & Paton, for appellee. 


——_—__>———__ 


BILL OF LADING ATTACHED TO TIME DRAFT. 





UNITED STATES SUPREME COURT. 
NATIONAL BANK OF COMMERCE OF BosTON, Plaintiff 
in Error, v. MERCHANTS’ NATIONAL BANK OF 
MEMPHIS. 


When a time draft has been drawn against a consignment 
to order, and has been forwarded for collection with 
the bill of lading attached, without any further instruc- 
tions, the bill of lading may be delivered over on the 
acceptance of the draft. 


N error to the Circuit of the United States for the 
District of Massachusetts. 

Opinion by Mr. Justice STRONG: 

The fundamental question in this case is, whether a 
bill of lading of merchandise deliverable to order, when 
attached to a time draft, and forwarded with the draft 
to an agent for collection, without any special instruc- 
tions, may be surrendered to the drawee on his accept- 
ance of the draft,or whether the agent’s duty is to 
hold the bill of lading after the acceptance, for the 
payment. It is true there are other questions growing 
out of portions of the evidence, as well as one of the 
findings of the jury, but they are questions of second- 
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ary importance. The bills of exchange were drawn by 
cotton brokers residing in Memphis, Tennessee, on 
Green & Travis, merchants residing in Boston. They 
were drawn on account of cotton shipped by the 
brokers to Boston, invoices of which were sent to 
Green & Travis, and bills of lading were taken by the 
shippers, marked in case of two of the shipments ‘to 
order,” and in case of the third shipment marked “ for 
Green & Travis, Boston, Mass.’’ There was an agree- 
ment between the shippers and the drawees that the 
bill of lading should be surrendered on acceptance of 
the bills of exchange; but the existence of this agree- 
ment was not known by the bank of Memphis when 
that bank discounted the drafts and took with them 
the bills of lading indorsed by the shippers. We do not 
propose to inquire now whether the agreement, under 
these circumstances, ought to have any effect upon the 
decision of the case. Conceding that bills of lading 
are negotiable, and that their indorsement and delivery 
pass the title of the shippers to the property specified 
in them, and, therefore, that the plaintiffs, when they 
discounted the drafts and took the indorsed railroad 
receipts or bills of lading, became the owners of the 
cotton, it is still true they sent the bills with the drafts 
to their correspondents in New York, the Metropolitan 
Bank, with no instructions to hold them after accept- 
ance. And the Metropolitan Bank transmitted them 
to the defendants in Boston, with no other instruction 
than that the bills were sent “for collection.’’ What, 
then, was the duty of the defendants? Obviously it 
was first to obtain the acceptance of the bills of ex- 
change. But Green & Travis were not bound to accept, 
even though they had ordered the cotton, unless the 
bills of lading were delivered to them conutemporane- 
ously with their acceptance. Their agreement with 
their vendors, the shippers, secured them against such 
an obligation. Moreover, independent of this agree- 
ment, the drafts upon their face showed that they had 
been drawn upon the cotton covered by the bills of 
lading. Both the plaintiffs and their agents, the de- 
fendants, were thus informed that the bills were not 
drawn upon any funds of the drawers in the hands of 
Green & Travis, and that they were expected to be 
paid out of the proceeds of the cotton. But how could 
they be paid out of the proceeds of the cotton if the 
bills of lading were withheld? Withholding them, 
therefore, would defeat alike the expectation and the 
intent of the drawers of the bill. Hence, were there 
nothing more, it would seem that a drawer’s agent to 
collect a time bill, without further instructions, would 
not be justified in refusing to surrender the property 
against which the bill was drawn, after its acceptance, 
and thus disable the acceptor from making payment 
out of the property designated for that purpose. 

But it seems to be a natural inference, indeed a nec- 
essary implication, from a time draft accompanied by 
a bill of lading indorsed in blank, that the merchandise 
(which in this case was cotton) specified in the bill was 
sold on credit, to be paid for by the accepted draft, or 
that the draft is a demand for an advance on the ship- 
ment, or that the transaction is a consignment to be 
suld by the drawee on account of the shipper. It is 
difficult to conceive of any other meaning the instru- 
ments can have. If so, in the absence of any express 
arrangement to the contrary, the acceptor, if a pur- 
chaser, is clearly entitled to the possession of the goods 
on his accepting the bill and thus giving the vendor a 
completed contract for payment. This would not be 


doubted if, instead of an acceptance, he had given a 





promissory note for the goods, payable at the expira- 
tion of the stipulated credit. In such a case it is clear 
the vendor could not retain possession of the subject 
of the sale after receiving the note for the price. ‘The 
idea of a sale on credit is, that the vendee is to have 
the thing sold, on his assumption to pay, and before 
actual payment. The consideration of the sale is the 
note. But an acceptor of a bill of exchange stands in 
the same position as the maker of a promissory note. 
If be has purchased on credit and is denied possession 
until he shall make payment, the transaction ceases to 
be what it was intended, and is converted into a cash 
sale. Everybody understands that a sale on credit en- 
titles the purchaser to immediate possession of the 
property sold, unless there be a special agreement that 
it may be retained by the vendor, and such is the well- 
recognized doctrine of the law. The reason for this is, 
that very often, and with merchants generally, the 
thing purchased is needed to provide means for the 
deferred payment of the price. Hence, it is justly in- 
ferred that the thing is intended to pass at once within 
the control of the purchaser. It is admitted that a dif- 
ferent arrangement may be stipulated for. Even in a 
credit sale it may be agreed by the parties that the 
vendor shall retain the subject until the expiration of 
the credit, as a security for the payment of the sum 
stipulated. But if so, the agreement is special, some- 
thing superadded to an ordinary contract of sale on 
credit, the existence of which is not to be presumed. 
Therefore, in a case where the drawing of a time draft 
against a consignment raises the implication that the 
goods consigned have been sold on credit, the agent, to 
whom the draft to be accepted and the bill of lading to 
be delivered have been intrusted, cannot reasonably be 
required to know, without instruction, that the trans- 
action is not what it purports to be. He has no right 
to assume and act on the assumption that the vendee’s 
term of credit must expire before he can have the 
goods, and that he is bound to accept the draft, thus 
making himself absolutely responsible for the sum 
named therein, and relying upon the vendor’s engage- 
ment to deliver at a future time. This would be treat- 
ing a sale on credit as a mere executory coutract to sell 
at a subsequent date. 

And, if the inference to be drawn from a time draft 
accompanied by a bill of lading is not that it evidences 
a credit sale, but a request for advances on the credit 
of the consignment, the consequence is the same. Per- 
haps it is even more apparent. It plainly is, that 
the acceptance is not asked on the credit of the 
drawer of the draft, but on the faith of the consign- 
ment. The drawee is not asked to accept on the 
mere assurance that the drawer will at a future day 
deliver the goods to reimburse the advances. He is 
asked to accept in reliance on a security in hand. 
To refuse to him that security is to deny him the 
basis of his requested acceptance. It is remitting 
him to the personal credit of the drawer alone. An 
agent for collection having the draft and attached bill 
of lading cannot be permitted, by declining to surren- 
der the bill of lading on the acceptance of the bill, to 
disappoint the obvious intentions of the parties, and 
deny to the acceptor a substantial right, which by his 
contract is assured to him. The same remarks are ap- 
plicable to the case of an implication that the mer- 
chandise was shipped to be sold on account of the 
shipper. 

Nor can it make any difference that the draft with 
the bill of lading has been sent tuo au agent (as in this 
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ease) ‘‘ for collection.’’ That instruction means simply 
to rebut the inference from the indorsement that the 
agent is the owner of the draft. It indicates an agency. 
Sweeny v. Easier, 1 Wall. 166. It does not conflict with 
the plain inference from the draft and accompanying 
bill of lading that the former was a request for a prom- 
ise to pay at a future time for goods sold on credit, or 
arequest to make advances on the faith of the described 
consignment, or a request to sell on account of the 
shipper. By such a transmission to the agent he is in- 
structed to collect the money mentioned in the drafts, 
and not to collect the bill of lading. And the first step 
in the collection is procuring acceptance of the draft. 
The agent is, therefore, authorized to do all which is 
necessary to obtaining such acceptance. If the drawee 
is not bound to accept without the surrender to him of 
the consigned property, or of the bill of lading, it is the 
duty of the agent to make that surrender, and if he 
fails to perform this duty, and in consequence thereof 
acceptance be refused, the drawer and indorsers of 
the draft are discharged. Mason v. Hunt, 1 Doug. 297. 

The opinions we have suggested are supported 
by other very rational considerations. In the 
absence of special agreement, what is the con- 
sideration for acceptance of a time draft drawn 
against merchandise consigned? Is it the merchandise, 
or is it the promise of the consignor to deliver? Ifthe 
latter, the consignor may be wholly irresponsible. If 
the bill of lading be to his order, he may, after accept- 
ance of the draft, indorse it to a stranger, and thus 
wholly withdraw the goods fromany possibility of 
their ever coming to the hands of the acceptor. Is, 
then, the acceptance a mere purchase of the promise of 
the drawer? Ifso, why are the goods forwarded before 
the time designated for payment? They are as much, 
after shipment, under the control of the drawer, as they 
were before. Why incur the expense of storage and 
of insurance? And if the draft with the goods or with 
the bill of lading be sent toa bank for collection, as in 
the case before us, can it be incumbent upon the bank 
to take and maintain custody of the property sent 
during the interval between the acceptance and the 
time fixed for payment? (The shipments in this case 
were hundreds of bales of cotton.) Meanwhile, though 
it be a twelve-month, and no matter what the fluctu- 
ations in the market value of the goods may be, are the 
goods to be withheld from sale or use? Is the drawee 
to run the risk of falling prices with no ability to sell 
till the draft isdue? If the consigument be of perish- 
able articles, such as peaches, fish, butter, eggs, etc., 
are they to remain in a warehouse until the term of 
credit shall expire? And who is to pay the warehouse 
charges? Certainly not the drawees. If they are to 
be paid by the vendor, or one who has succeeded to the 
place of the vendor by indorsement of the draft and 
bill of lading, he fails to obtain the price for which the 
goods were sold. 

That the holder of a bill of lading, who has become 
such by indorsement, and by discounting the draft 
drawn against the consigned property, succeeds to the 
situation of the shipper, is not to be doubted. He has 
the same right to demand acceptance of the accompany- 
ing bill, and no more. If the shipper cannot require 
acceptance of the draft without surrendering the bill of 
lading, neither can the holder. Bills of lading, though 
transferable by indorsement, are only quasi negotiable. 
1 Pars. on Shipping, 192; Blanchard v. Page, 8 Gray, 
297, a. The indorser does not acquire a right to change 
the agreement between the shipper and his vendee. He 
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cannot impose obligations or deny advantages to the 
drawee of the bill of exchange, drawn against the ship- 
ment, which were not in the power of the drawer and 
consignor. But were this not so, in the case we have 
now in hand, the agents for collection of the drafts 
were not informed, either by the drafts themselves or 
by any instructions they received, or in any other way, 
that the ownership of the drafts and bills of lading was 
not still in the consignors of the cotton. On the con- 
trary, as the drafts were sent ‘for collection,” they 
might well conclude that the collection was to be made 
for the drawers of the bills. We do not, therefore, 
perceive any force in the argument pressed upon us 
that the Bank of Memphis was the purchaser of the 
drafts drawn upon Green & Travis, and the holder of 
the bills of lading by indorsement of the shippers. 

It is urged that the bills of lading were contracts col- 
lateral to the bills of exchange which the bank dis- 
counted, and that when transferred they became a 
security for the principal obligation, namely, the con- 
tract evidenced by the bills of exchange; for the whole 
contract, and not a part of it, and that the whole con- 
tract required not only the acceptance, but the pay- 
ment of the bills. The argument assumes the very 
thing to be proved, to wit: That the transfer of the 
bills of lading were made to secure the payment of the 
drafts. The opposite of this, as we have seen, is to be 
inferred from the bills of lading and the time drafts 
drawn against the consignments, unexplained by ex- 
press stipulations. The bank, when discounting the 
drafts, was bound to know that the drawers on their 
acceptance were entitled to the cotton, and, of course, 
to the evidences of title toit. If so, they knew that 
the bills of lading could not be a security for the ulti- 
mate payment of the drafts. Payment of the drafts 
by the drawees was no part of the contract when the 
discounts were made. The bills of exchange were then 
incomplete. They needed acceptance. They were dis- 
counted in the expectation that they would be accept- 
ed, and that thus the bank would obtain additional 
promisors. The whole purpose of the transfers of the 
bills of lading to the bank may,therefore, well have been 
satisfied when the additional names were secured by 
acceptance, and when the drafts thereby. became com- 
pleted bills of exchange. We have already seen that 
whether the drafts and accompanying bills of lading 
evidenced sales on credit, or requests for advancements 
on the cotton consigned, or bailments to be sold on the 
consignor’s account, the drawees were entitled to the 
possession of the cotton before they could be required 
to accept, and if they had declined to accept because 
possession was denied to them concurrently with their 
acceptance, the effect would have been to discharge 
the drawers and indorsers of the drafts. The demand 
of acceptance, coupled with a claim to retain the bills 
of lading, would have been an insufficient demand, 
Surely, the purpose of putting the bills of lading into 
the hands of the bank was to secure the completion of 
the drafts by obtaining additional names upon them, 
and not to discharge the drawers and indorsers, leav- 
ing the bank only a resort to the cotton pledged. 

It is said, that if the plaintiffs were not entitled to 
retain the bills of lading as a security for the payment 
of the drafts after their acceptance, their only security 
for payment was the undertaking of the drawees, who 
were without means, and the promise of the acceptors. 
of whose standing and credit they knew nothing. This 
may be true, though they did know that the acceptors 
had previously promptly met their acceptances, which 
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were numerous and large in amount. But if they did 
not choose to rely solely on the responsibility of the 
acceptors and drawers, they had it in their power to 
instruct their agents not to deliver the cotton until the 
drafts were paid. Such instructions are not infre- 
quently given in case of time drafts against consign- 
ments, and the fact that they are given tends to show 
that in the commercial community it is understood, 
without them, agents for collection would be obliged 
to give over the bills of lading on acceptance of the 
draft. Such instructions would be wholly unnecessary, 
if it is the duty of such agents to hold the bills of lading 
as securities for the ultimate payment. 

Thus far we have considered the question, without 
reference to any other authority than that of reason. 
In addition to this, we think the decisions of the 
courts and the language of many eminent judges ac- 
cord with the opinions we avow. In the case of Lan- 
fear v. Blossom, 1 La. Ann. 148, the very point was 
decided, after an elaborate argument both by the coun- 
sel and by the court. It was held that “where a bill 
of exchange drawn on ashipment, and payable a certain 
number of days after sight, is sold, with the bill of 
lading appended to it, the holder of the bill of exchange 
cannot, in the absence of proof of any local usage to 
the contrary, or of the imminent insolvency of the 
drawee, require the latter to accept the bill of exchange, 
except on the delivery of the bill of lading; and when, 
in consequence of the refusal of the holder to deliver 
the bill of lading, acceptance is refused and the bill 
protested, the protest will be considered as made with- 
out cause, the drawee not having been in default, and 
the drawer will be discharged.’’ This decision is not 
to be distinguished in its essential features from the 
opinions we have expressed. A judgment in the same 
case to the same effect was given in the Commercial 
Court of New Orleans, by Judge Watts, who supported 
it by a very convincing opinion. 14 Hunt’s Merchants’ 
Magazine, 264. These decisions were made in 1845 and 
1846. In other courts, also, the question has arisen, 
what is the duty of a collecting bank to which time 
drafts, with bills of lading attached, have been sent for 
collection? and the decisions have been that the agent 
is bound to deliver the bills of lading to the acceptor 
on his acceptance. In the case The Wisconsin Marine 
and Fire Insurance Company v. The Bank of British 
North America, 21 Upper Canada Queen’s Bench Reps. 
284, decided in 1861, where it appeared that the plain- 
tiff, a bank at Milwaukee, Wis., had sent to the de- 
fendants, a bank at Toronto, for collection, a bill 
drawn by A, at Milwaukee, on B, at Toronto, payable 
forty-five days after date, together with a bill of lading, 
indorsed by A, for certain wheat sent from Milwaukee 
to Toronto, it was held that, in the absence of any in- 
structions to the contrary, the defendants were not 
bound to retain the bill of lading until the payment of 
the draft by B, but were right in giving it up to him on 
obtaining his acceptance. The case was reviewed in 
1863, in the Court of Error and Appeals, and the judg- 
ments affirmed. 2 Upper Canada Error and Appeal 
Reps. 282. See, also, Goodenough v. The City Bank, 
10 Upper Canada Com. Pleas, 51; Clark v. The Bank of 
Montreal, 13 Grant’s Ch. 211 

There are also many expressions of opinion by the 
most respectable courts, which, though not judgments, 
and therefore not authorities, are of weight in deter- 
mining what are the implications of such a state of 
facts as this case exhibits. In Shepherd v. Harrison, 


Law Rep., 4 Q. B. 493, Lord Cockburn said: “The au- 





thorities are equally good to show, when the consignor 
sends the bill of lading to an agent in this country, to 
be by him handed over to the consignee, and accompa- 
nies that with bills of exchange to be accepted by the 
consignee,” that that “indicates an intention that the 
handing over of the bill of lading and the acceptance 
of the bill or bills of exchange, should be concurrent 
parts of one and the same transaction.’ The case sub- 
sequently went to the House of Lords, 5 H. L. 133, 
when Lord Cairns said: ‘If they (the drawees) accept 
the cargo and bill of lading, and accept the bill of ex- 
change drawn against the cargo, the object of those 
who shipped the goods is obtained. They have got the 
bill of exchange in return for the cargo; they discount, 
or use it as they think proper, and they are virtually 
paid for the goods.” In Coventry v. Gladstone, L. R., 4 
Eq. 493, it was declared by the Vice-Chancellor, that 
“ the parties shipping the goods from Calcutta, in the ab- 
sence of any stipulation to the contrary, did give their 
agents in England full authority, if they thought fit, to 
pass over the bill of lading to the person who had ac- 
cepted the bill of exchange” drawn against the goods and 
attached to the bill of lading; and it was ruled that an 
alleged custom of trade to retain the bill of lading until 
payment of the accompanying draft on account of the 
consignment was exceptional, and was not established 
as being the usual course of business. In Schuhart et 
al. v. Hall et al., 39 Md. 590, which was a case of a time 
draft, accompanied by a bill of lading, hypothecated 
by the drawer, both for the acceptance and payment 
of the draft; and when the drawers had been author- 
ized to draw against the cargo shipped, it was said by 
the court: ‘* Under their contract with the defendants, 
the latter were authorized to draw only against the 
cargo of wheat to be shipped by the ‘ Ocean Belle,’ and 
they (the drawees) were therefore not bound to accept 
without the delivery to them of the bill of lading.” 
See also the language of the judges in Gurney v. Beh- 
rend, 3 E. & Bl. 622; Marine Bank v. Wright, 48 N. Y. 
—j; Cayuga Bank v. Daniels, 47 id. 631. 

We have been unable to discover a single decision of 
any court holding the opposite doctrines. Those to 
which we have been referred as directly in point deter- 
mine nothing of the kind. Gilbert v. Guignon, Law 
Rep., 8 Ch. 16, was a contest between two holders of 
several bills of lading of the same shipment. The 
question was, which had priority? It was not at all 
whether the drawee of a time draft against a consign- 
ment has not a right to the bill of lading when he 
accepts. The drawer had accepted without requiring 
the surrender of the first indorsed bill of lading, and 
the Lord Chancellor, while suggesting a query whether 
he might not have declined to accept unless the bills 
of lading were at the same time delivered np to him, 
remarked, ‘‘ if he was content they should remain in 
the hands of the holder, it was exactly the same thing 
as if he had previously, and originally, authorized that 
course of proceeding, and that, according to the Chan- 
cellor’s view, was actually what had happened in the 
case.’’ Nothing, therefore, was decided respecting 
the rights of the holder of a time draft, to whicha 
bill of lading is attached, as against the drawee. The 
contest was wholly inter alias partes. 

Seymour v. Newton, 105 Mass. 272, was the case of an 
acceptance of the draft, without the presentation of 
the bill of lading. In that respect it was like Gilbert v. 
Guignon. No question, however, was made in regard 
to this. The acceptor became insolvent before the 
arrival of the goods, and all that was decided was that, 
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under the circumstances, the jury would be author- 
ized to find that the lien of the shippers had not been 
discharged. It was a case of stoppage in transitu. It 
is true that in delivering the opinion of the court 
Chief Just:ce Chapman said, * the obvious purpose was 
that there should be no delivery to the vendee till the 
draft should be paid.’’ But the remark was purely 
obiter, uncalled for by any thing in thecase. New- 
comb v. The Boston and Lowell Railroad Corporation, 
115 Mass. 230, was also the case of acceptance of sight 
drafts without requiring the delivery of the attached 
bills of lading, and the contest was not between the 
holder of the drafts and the acceptor. It was 
between the holder of the drafts with the bills of 
lading and the carrier. We do not perceive that the 
case has any applicability to the question we have now 
under consideration. True, there, as in the case of 
Seymour v. Newton, it was remarked by the judge who 
delivered the opinion, “‘the railroad receipts were 
manifestly intended to be held by the collecting bank 
as security for the acceptance and payment of the 
drafts.”” Intended by whom? Evidently the court 
meant by the drawees and the bank, for it is imme- 
diately added: “they continued to be held by the 
bank after the drafts had been accepted by Chandler 
& Co., the drawees, and until, at Chandler & Co.’s re- 
quest, they were paid by the plaintiff, and the receipts, 
with the drafts still attached, were indorsed and de- 
livered by Chandler & Co. to the plaintiff.” In Stol- 
lenwork et al. v. Thatcher et al., 115 Mass. 224, the only 
other case cited by the defendants in error, as in point 
on this question, there were instructions to the agent 
to deliver the bill of lading only on payment of the 
draft; and it was held that the special agent, thus in- 
structed, could not bind his principal by a delivery of 
the bill without such payment. Nothing was decided 
that is pertinent to the present case. In Bank v. Bay- 
ley, reported in the same volume, p. 228, where the 
instructions given to the collecting agent were, so far 
as it appears, only that the drafts and bills of lading 
were remitted for collection, and where acceptance 
was refused, Chief Justice Gray said, ‘‘the drawees 
of the draft attached to each of the bills of lading 
were not entitled to the bill of lading or the property 
described therein, except upon acceptance of the 
draft.’’ It is but just to say, however, that this re- 
mark, as well as those made by the same judge in the 
other Massachusetts cases cited, was aside from the 
decision of the court. 

After this review of the authorities cited, as in 
point, in the very elaborate argument for the defend- 
ants in error, we feel justified in saying that, in our 
opinion, no respectable case can be found, in which it 
has been decided that when a time draft has been 
drawn against a consignment to order, and has been 
forwarded to an agent for collection, with the bill of 
lading attached, without any further instructions, the 
agent is not justified in delivering over the bill of lad- 
ing on the acceptance of the draft. 

If this, however, were doubtful, the doubt ought to 
be resolved favorably to the agent. In the case in 
hand, the Bank of Commerce, having accepted the 
agency to collect, was bound only to reasonable care 
and diligence in the discharge of its assumed duties. 
Warren v. The Suffolk Bank, 10 Cush. 582. Ina case 
of doubt, its best judgment was all the principal had a 
right to require. If the absence of specific instruc- 
tions left it uncertain what was to be done, further 
than to procure acceptances of the drafts, and to re- 





ceive payment when they fell due, it was the fault of 
the principal. If the consequence was a loss, it would 
be most unjust to cast the loss on the agent. 

Applying what we have said to the instruction 
given by the learned judge of the Circuit Court to the 
jury, it is evident that he was in error. Without dis- 
cussing in detail the several assiguments of error, it 
is sufficient, for the necessities of this case, to say it 
was a mistake to charge the jury, as they were charged, 
that ‘“‘In the absence of any consent of the owner of 
a bill of exchange, other than such as may be implied 
from the mere fact of sending ‘for collection’ a bill of 
exchange with a bill of lading pasted or attached to a 
bill of exchange, the bank so receiving the two papers 
for collection would not be authorized to separate the 
bill of lading from the bill of exchange and surrender 
it before the bill of exchange was paid.”” And again, 
there was error in the following portion of the charge: 
* But if the Metropolitan Bank merely sent to the 
defendant bank the bills of exchange with the bills of 
lading attached for collection, with no other instruc- 
tions, either express or implied, from the past relations 
of the parties, they would not be so justitied in surren- 
dering (the bills of lading) on acceptance only.’’ The 
Bank of Commerce can be held liable to the owners of 
the drafts, for a breach of duty in surrendering the 
bills of lading on acceptance of the drafts only after 
special instructions to retain the bills until payment 
of the acceptances. The drafts were all time drafts. 
One, it is true, was drawn at sight, but in Massachu- 
setts such drafts are entitled to grace. 

What we have said renders it unnecessary to notice 
the other assignments of error. 

The judgment of the Circuit Court is reversed, and 
the record is remitted with directions to award a new 
trial. 

H. C. Hutchins, Esq., and Hon. Henry M. Paine, 
for plaintiff in error. 

W. G. Russell Esq., for defendant in error. 


—_———__¢—_—__—___ 
COURT OF APPEALS ABSTRACT. 


ACTION. 


To enforce a judgment. — Plaintiffs, as executors of 
a deceased partner, obtained, in au action for a part- 
nership accounting, a decree directing, among other 
things, the defendant to pay to the receiver appointed 
in the actionasum of money. Without docketing any 
judgment and without issuing any execution, the plain- 
tiffs brought this action to set aside certain convey- 
ances, by the defendant, of real estate as fraudulent, 
and to have said real estate and certain equitable assets 
applied to said judgment. Held (reversing the judg- 
ment below), that the action could not be maintained. 
Had the judgment been in an action at law no one 
would question that before an action of this kind could 
be maintained as to the real estate an execution must 
have been issued, and, as to the equitable assets, must 
have been issued and returned unsatisfied. And the 
same rule applies where the judgment sought to be col- 
lected is one rendered in an equitable action. (White 
v. Geraerdt, 1 Ed. Ch. 335, overruled.) Geery v. Geery. 
Opinion by Earl, J. 

F. J. Fithian, for appellant. 

B. D. Silleman, for respondent. 


CANAL CLAIMS. 


The claimant claimed before the canal appraisers 
that by the locat‘on and construction of the enlarged 
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Oswego canal, in the city of Oswego, the channel of 
the Oswego river was so narrowed as to impede the 
flow of water and to cause it to set back upon claim- 
ant’s land. Chapter 836, Laws 1866, required claims to 
be filed within one year after the injury, and “ within 
one year after jurisdiction shall be conferred upon the 
canal appraisers by the legislature,” etc., but conferred 
no authority to hear claims such as the above, nor had 
any prior statute conferred such authority. In 1870, 
ch. 321, jurisdiction was conferred on the canal apprais- 
ers to hear and determine all claims against the State, 
ete., and requiring claims for damages occurring more 
than one year before the passage of the act to be filed 
within one yearthereafter. This claim was so filed. 
Held (affirming the judgment below), that the claim 
was one which the appraisers were authorized to hear, 
and having jurisdiction, their decision, although it may 
have been erroneous upon the merits, was binding upon 
the canal auditor until reversed or currected by the 
canal board. 

Objection was also made to the award on the ground 
that on two days when evidence relating to the claim 
was taken only one of the canal appraisers was present, 
and that the award was made by the other two, he dis- 
senting. Held, that the objection did not go to the 
jurisdiction nor invalidate the award. People ex rel. 
Jermain v. Thayer, auditor. 

Charles S. Fairchild, for appellant. 

George W. Miller, for respondent. 

CONTRACT. 

1. Condition precedent : certificate of wmpire.— Action 
upon a contract between plaintiffs assignor and 
defendant for paving a street in the city of New York. 
It was made by the contract a condition precedent 
to the right of the plaintiff or its assignor to demand 
or receive payment that the work and materials should 
be fully completed as agreed, and such completion duly 
certified by the inspector employed on the work and 
by the Water Purveyor. The work was fully com- 
pleted according to the stipulation, and was so certi- 
fled by the inspector employed; but the Water Pur- 
veyor refused his certificate on the ground that he was 
forbidden so to do by an injunction issued by a com- 
petent judicial officer, at the suit of a third party. 
Upon the trial the complaint was dismissed upon the 
ground of the failure of the plaintiff to produce the 
certificate of the Water Purveyor. Held, error. ‘* When 
it was conceded that the assignors of the plaintiff had 
fully completed the contract; that the refusal to give 
a certificate admitted that fact and was founded upon 
something extrinsic their performance that _re- 
fusal was unreasonable in a proper application of the 
legal idea of the term in such connection.’’ The Bow- 
ery National Bank v. The Mayor, etc., of New York. 
Opinion by Folger, J. 

F. W. Wingate, for appellant. 

D. J. Dean, for respondent. 

2. Statute of frauds: memorandum.— Action upon the 
following memorandum of an alleged contract. 

“New York, 13th May, 1861. 

“We agree to deliver to P. S. Justice 1000 Enfield 
pattern rifles, with bayonets, no other extras, in New 
York, at eighteen dollars each, cash upon such deliv- 
ery, said rifles to be shipped from Liverpool not later 
than 1st July, and before if possible. 

“W. Battey Lane & Co.” 


Plaintiff's evidence tended to show that said alleged 





contract was absolute, while defendant's evidence was 
to the effect that plaintiff was to send a written order 
if he accepted the contract. The referee upon the trial 
decided in favor of the defendant. Held, that the only 
question was one of fact, and that the decision of the 
referee was conclusive. The court said: ‘It must be 
regarded as definitely settled that the promise of the 
defendants was valid if supported by a sufficient con- 
sideration, and that such consideration may be proved 
by parol and may consist in the promise or engagement 
of the plaintiff. The undertaking of the defendant was 
not a perfect agreement by itself upon which an action 
would lie; but was required to be supplemented by 
evidence aliunde of a consideration, and such other 
circumstances as might be necessary to show that it 
was in fact, notwithstanding its form — unilateral and 
expressing no consideration — delivered and accepted 
as a complete contract between the parties. (Justice v. 
Lang, 42 N. Y. 493: S. C., 52 id. 323.) Justice v. Lang. 
Opinion by Allen, J. 
Samuel Hand, for appellant. 
O. Smedberg, for respondent. 


HIGHWAY. 


Laying out: appeal from order of commissioners: 
power of referees.— The commissioners of highways of 
a town made a determination to lay out a highway. 
An appeal was taken from that determination, and 
referees were appointed to hear the appeal. Upon the 
hearing before the referees the appellant sought to 
assail the order of the commissioners upon the ground 
that it was void for want of jurisdiction in them to 
make it for various reasons stated. The referees de- 
clined to take any proof showing the want of such 
jurisdiction, holding that they were confined to an 
examination of the case upon the merits, upon the 
assumption that the order appealed from was a valid 
order. Held (affirming the judgment below), that it 
was the duty of the referees to consider only the 
merits of the case, and that they did not errin refus- 
ing to receive evidence assailing the jurisdiction of the 
commissioners. (Lawton v. Commissioners, 2 Cairns, 
179, and Commissioners v. Judges, 13 Wend. 432, followed 
and approved.) People ex rel. Lansing v. Harris. Opin- 
ion by Earl, J. 

N. C. Moak, for appellant. 

R. A. Parmenter, for respondent. 

JUDICIAL SALE. 

Defects in title: certificate of acknowledgment to prior 
deed: consideration: assignment of mortgage: knoul- 
edge of defects by purchaser.— A purchaser of lands at 
a judicial sale, unless he is put upon his guard by some 
prior notice, may insist on a good title, and will not 
be required to pay over the purchase-money and take 
a deed, unless defects in the title are remedied. 

The purchaser at a mortgage foreclosure sale re- 
fused to carry out and complete the purchase because 
of alleged defects of title prior to the execution of the 
mortgage foreclosed. The first objection was that 
the certificate of acknowledgment to one of the deeds 
in the chain of title, bearing date in May, 1831, was 
defective in that it did not state that the parties ac- 
knowledging the execution of it were known to the 
officer making the certificate as the same parties who 
executed it. The deed was executed in the presence 
of two subscribing witnesses. Held, that, although 


the certificate was defective and not sufficient to en- 
title the deed to record, the deed was sufficient to pass 
title as against every one but a subsequent bona fide 
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purchaser, and as there was no suggestion of such 
purchasers, the objection was not tenable. 

A second objection was that a certain prior deed did 
not express a consideration, and that the grantor 
might therefor avoid it. Held, that a consideration may 
be pleaded and proved at the trial, though not ex- 
pressed; and as there was abundant evidence of a con- 
sideration in fact, the objection was not good. 

A third objection was that there was no record evi- 
dence of the assignment of a prior mortgage by a fore- 
closure of which a former owner acquired title. Held, 
that the law did not require such assignment to be re- 
corded, nor even that it be in writing. A good assign- 
ment of a mortgage is made by delivery only. 

The purchaser had notice of the defects which he set 
up before he made his bid at the sale. Held, that he 
was precluded from insisting upon them as a justifica- 
tion for not complying with his contract. Freyer v. 
Rockefeller. Opinion by Folger, J. 

I. L. Egbert, for appellant. 

I. S. L’Amoureux, for respondent. 


MECHANIC’S LIEN. 

Proceeding abates on death of defendant.—A pro- 
ceeding to foreclose a mechanic’s lien is not an action 
within section 121 of the Code, and therefore abates 
upon the death of the defendant. (Following Halla- 
han v. Herbert, 57 N. Y. 409.) Levy v. Gardner. Opin- 


ion per curiam. 
PRACTICE. 


A court has power to correct any mistake in the 
record of its proceedings and to conform it to the facts 
which occurred on the trial. 

The entry of a clerk in the record was that the court 
nonsuited the plaintiff, and also that a verdict was 
directed for the defendant. The judge who tried the 
cause, upon an application at special term, ordered the 
record to be amended by striking out the statement 
that a verdict was directed for the defendant. The 
general term affirmed the order. Held, that an appeal 
would not lie therefrom to this court. Baker v. The 
Home Life Ins. Co. Opinion by Andrews, J. 


———__>—__— 
UNITED STATES SUPREME COURT DECISIONS. 


'NHE following decisions were announced in the 
United States Supreme Court on Monday, Decem- 
ber 13, 1875: 
BANKRUPTCY. 

Fraudulent preference.—No. 58— Nudd & Noe v. 
Burrows, assignee, etc. Error to the Circuit Court for 
the District of Iinois.—This was an action by the 
defendant here, assignee in the bankruptcy of jone 
Emmons, to recover certain money and property re- 
ceived of the bankrupt by the plaintiffs in error. The 
claim was that the property received was stock, bought 
largely on credit, at a time when Emmons was hope- 
lessly insolvent, and that this fact was at the time 
known to the defendants, and that the transaction 
amounted to a fraudulent preference of creditors. 
The court below found the allegation true, having ad- 
mitted as evidence the declarations of Emmons, con- 
cerning the purchase of the stock, and the payment to 
the plaintiffs in error, notwithstanding the declara- 
tions were not made in the presence of either of them 
or brought to their knowledge. The court here affirm 
the judgment, sustaining the theory of the assignee 
that the evidence was competent, being the declara- 
tions of a fellow-conspirator. Mr. Justice Swayne 
delivered the opinion. 





CONTRACT. 


Plans for building: evidence.—No. 57— The First 
Unitarian Society of Chicago v. Faulkner & Clark. 
Error to the Circuit Court for the District of New 
York. — This was an action by architects to re- 
cover of the society for plans for a church edifice. 
The defense was that the plans were to be for such an 
edifice as could be built for a certain sum, whereas the 
lowest bid received was for upward of $20,000 more 
than that specified. The court below admitted evi- 
dence of certain utterances of the pastor of the church, 
which was favorable to the architects, and the verdict 
was forthem. The judgment entered upon the ver- 
dict is here affirmed, the court being of the opinion, 
upon the whole case, that the recovery was reasonable. 
Mr. Justice Clifford delivered the opinion. 


JUDGMENT. 

Validity of: service of process.—No. 42— Hall & 
Lybrand v. Lanning et al. Error to the Circuit Court 
for the Northern District of Ilinois.— This was an 
action of debt brought on a judgment rendered in 
New York against the plaintiffs in error as partners, 
Lybrand questioned the judgment, alleging that he 
had not been served with process, and did not appear, 
and that he was not a partner with Hall at the date of 
the judgment, and had not been for more than six 
months before. The decision below was that the judg- 
ment was conclusive against Lybrand, notwithstand- 
ing his plea and his non-residence in New York. It is 
here held that after the dissolution of a copartnership 
one of the partners in a suit brought against the firm 
has no authority to enter an appearance for other 
partners living out of the State, and who have not 
been served with process, and that a judgment against 
all partners founded on such an appearance may be 
questioned by those not served with process in a suit 
brought thereon in another State, and will not bind 
them. Reversed. Mr. Justice Bradley delivered the 
opinion. 

PATENT. 


1. Infringement : original invention.— No. 52— Sewall, 
administrator, v. Jones. Appeal from the Circuit 
Court for the District of Maine.— This was an action 
to recover for the infring t of a patent for pre- 
serving corn, originally granted to one Isaac Winslow, 
of which Jones is the assignee. It is here held that 
the Winslow patent had been anticipated in its sub- 
stantial merits by a patent to one Durand, granted in 
1810, and that it is therefore void for want of novelty. 
It having been alleged that Winslow was not the 
original discoverer of the process claimed by him, but 
that he learned it in France, the court say on this 
head that it is a settled principle of patent law that to 
entitle a plaintiff to recover for violation of a patent 
he must be the original inventor — not only as regards 
the United States, but as to other parts of the world. 
Even if the plaintiff did not know that the discovery 
had been before made, still he cannot recover, if it has 
been in use, as described in public prints, and if he be 
not in fact the originalinventor. Reversed. Mr. Jus- 
tice Hunt delivered the opinion. Dissenting, Mr. Jus- 
tice Clifford. 

2. Infringement: want of novelty — No. 21— Roberts 
v. Ryer. Appeal from the Circuit Court for the South- 








ern District of New York.— This was a suit for the 
infringement of a patent for an improvement in re- 
frigerators. The decision below dismissed the bill, 
holding that the patent was void for want of novelty, 
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and that decree is here affirmed. Mr. Chief Justice 
Waite delivered the opinion. 
RAILROAD. 

1. Mortgage lien.— No. 3 (original) — State of Florida 
v. Anderson Holland et al.— This is a suit by the State 
to enforce its lien upon the Jacksonville, Pensacola 
and Mobile Railroad, under a mortgage made in 1870, 
in exchange for State bonds issued in aid of the road. 
By this exchange the State took $3,000,000 of the first 
mortgage bonds of the road and $1,000,000 of the bonds 
of the Florida Central Railroad Company, in consid- 
eration of its issue to the company of $4,000,000 of 
bonds to hasten the completion of certain roads which 
had been consolidated in pursuance of the act incor- 
porating it and authorizing the aid. The interest on 
these bonds not being paid, and a balance remaining 
due on a trustee’s sale made in the interest of the 
State to the companies of certain of the roads con- 
solidated, this suit was brought, and the decision is 
that the defendants ought to be enjoined from selling, 
taking possession of, or interfering with the line of 
railroad extending from Lake City to the Chattahoo- 
chee river. and from Tallahassee to St. Marks, so as to 
impede or obstruct the State in taking possession and 
procuring it to be condemned and sold in payment of 
the purchase-money and interest claimed. The re- 
ceiver of the property heretofore appointed is con- 
tinued until the property can be delivered up to the 
proper authority. Mr. Justice Bradley delivered the 
opinion. 

2. Contract for construction: damages.— No. 44— 
The Phillips and Colby Construction Company v. Sey- 
mour etal. Error to the Cireuit Court for the North- 
ern District of Iinois.—In this case Seymour & Co. 
obtained a judgment against the Construction Com- 
pany of the Wisconsin Central Railroad Company for 
a breach of the contract under which Seymour & Co. 
were building sections of the road. It was here in- 
sisted that the court erred in permitting a recovery 
beyond the amount earned by the work done, inas- 
much as the alleged insolvency of the Construction 
Company or failure to pay had been brought about by 
the failure of Seymour & Co. to complete certain por- 
tions of the road, covered by their contract, as early 
as stipulated; that a recovery for prospective profits 
in case of the successful completion of the entire route 
given to the contractors, either by themselves, or 
others as sub-contractors, should not be allowed, be- 
cause the damages were too remote. The court sus- 
tained this view, and reversed the judgment as to 
such special damages. Mr. Justice Miller delivered 


the opinion. 
—_— > 


BOOK NOTICES. 
The Law of Taxation, by Francis Hilliard. Boston: Little, 
Brown & Co., 1875. 

AXATION has existed in some form or other ever 

since governments have existed. ‘‘ The term in its 
most extended sense,”’ says Bouvier, “ includes all con- 
tributions imposed by the government upon individ- 
uals for the service of the State, by whatever name 
they are called or known.”’ Mr. Hilliard, in the treatise 
which lies before us, refers to the universality of taxa- 
tion and its importance in the economy of govern- 
ment. ‘This great subject of taxation,’’ says Chief 
Justice Shaw, “ deeply interests every inhabitant of the 
Commonwealth,’’ and we may add, not only the in- 
habitants of the ‘‘ Commonwealth ”’ to which he refers, 





but those of every State and Territory in the Union. 
The subject of taxation in the United States is, proba- 
bly, more complicated than it is in any other country, 
inasmuch as we have several different systems and or- 
gans of taxation all working together — the Federal, 
the State, and the municipal systems. How far each 
extends, or how much eagh involves, and how they 
may be made to operate together without conflict, are 
questions which have been the subject of much adjudi- 
cation and experiment ever since the foundation of our 
government. The author, in his ‘‘ Introduction,” re- 
lates how, at an early period, ‘‘ strong effort was made 
to avoid ’’ some of the difficulties in the application of 
what we may call the compound principle of taxation 
“by restricting congress to the imposition of duties 
upon foreign importations.’’ ‘“ The objection ”’ against 
concurrent taxation by the State and national gov- 
ernments was urged, * that the general and State gov- 
ernments would select the same objects for taxation, 
which would inevitably lead to a conflict of precedence. 
The multiplication, cost and mutual interference of 
the respective collecting officers were also relied upon 
by the opponents of the constitution.’’ The national 
gevernment, however, asserted and maintained its 
power of concurrent taxation. 

In the preparation of this work as a text-book, Mr. 
Hilliard, naturally enough, found that although a full 
view of the decisions in the reports might be given, 
yet so numerous and frequent are the statutory changes 
it cannot with certainty be predicated that the law of 
a particular case cited is now in force. But wherever 
general principles are decided in the cases, the decis- 
ions are valuable in States where the legislature has 
not modified those principles. 

An examination of the volume shows that the treat- 
ment has been of a tolerably comprehensive character. 
Besides an extended presentation of general topics, 
such as the nature and principles of taxation, exemp- 
tion from taxation, the place, time and manner of 
levying taxes, their collection and abatement, and sales 
and redemptions, we find some points of rare interest 
and infrequent occurrence. Thus, on page 8, it is de- 
clared to be the law that a tax, imposed by the legis- 
lature of a seceded State, having a de facto govem- 
ment during the war, or by a municipal corporation un- 
der its authority, is valid. But, of course, if the tax 
is not actually collected it cannot be enforced after 
the seceded State government ceases to exist. Again, 
taxation by towns for the purpose of paying bounties 
to soldiers is considered on page 9. With some differ- 
ences of opinion it seems to have been generally held 
that a legislature might authorize such taxation. 
Among the difficult but more frequent questions which 
are treated at some length may be noticed those relat- 
ing to the exemption of property used for educational 
purposes, exemption of churches, exemption of char- 
itable and benevolent institutions; questions relating 
to taxation of mortgages, incomes, amusements, li- 
censes and privileges, and employments and profes- 
sions. Some of the most important questions in the 
law of taxation are, however, touched upon very 
lightly, and are not at all adequately discussed. For 
instance, upon the subject of taxation in aid of railroads 
we have but a few paragraphs, scattered throughout the 
work, whereas the great body of adjudicatious on that 
topic would have warranted exhaustive discussion. Ou 
the other hand, a whole chapter is devoted to the sub- 
ject of taxation of railroads. The most thorough treat- 
ment is given to the chapters on “ Sale of Lands for 
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‘Taxes’ —a branch of the law of taxation which, as all 
lawyers are aware, is of great practical importance. 
Looking at Mr. Hilliard’s treatise as a whole, we 
cannot find in it such a complete and logical presenta- 
tion as the subject demands; nevertheless it will be 
found to be of service to the profession. 


Law vorts of Cases argued and Determined in England and 

; J ban ogy | ae on Warranty on the Sale of Personal 

rty. 4 G. W. Hecker. Ingham, Clarke & Co., 
brett, Ohio. 


The subject of warranty on the sale of personal prop- 
erty is in a decidedly obscure and unsatisfactory con- 
dition, if we are to believe the compiler of this volume 
of cases. On the first page of his introduction he 
says: ‘“‘ Not only have different judges determined the 
question differently, but the same judge on different 
occasions has held opinions that could not be recon- 
ciled * * * * Assertions positively made are often 
qualified in the same page, and allegations of so broad 
a nature laid down that they seem more like thought- 
less assumption than matured opinion.”’ On the third 
page of the introduction, however, we are told that 
“there seemingly is a conflict in the cases reported 
upon the subject of implied warranty of the quality or 
the sale of personal chattels; yet, upon a careful exami- 
nation of the reasons assigned in the opinion of the 
judges, it will be found that there is really no positive 
disagreement in the decisions, save only in a few cases 
where all law upon the subject is wholly disregarded.” 
Something remarkable ought surely to be expected 
from a writer who uses such language in the begin- 
ning of his book; and indeed it is a remarkable pro- 
duction which he has placed before the profession. 
The introduction consists of a rambling discussion of 
the law of warranty on sale of personal property in 
which a considerable number of cases are referred to 
and some distinction pointed out. But it fails utterly 
to give a correct or complete view of the subject in 
even its most general aspects. The principal point 
which is clearly brought out in the introductory 
matter is that the old law treated deceit and express 
warranty as very much the same thing; but that 
condition of things has long since been removed. 
Nevertheless among the leading cases which Mr. 
Hecker has selected are several of these early cases; 
and he has given them without any notes appended. 
In fact we have failed, after a diligent search, to find 
a single note to any case reported in the volume. On 
reference to the index, we find that it consists of the 
head-notes of the reported cases arranged, not accord- 
ing to any logical order, but under such heads as 
** English Cases;”’ ‘* Pennsylvania Cases,”’ ete. It is 
impossible to discover any intelligible plan of arrange- 
ment even under the geographical heads just men- 
tioned. Pennsylvania cases in this wonderful index 
are put before New York cases; and New York cases 
before Massachusetts cases; so that the alphabetical 
sequence is not observed. It would be like solving a 
“Chinese puzzle”’ to ascertain what is meant by this 
index. The only solution which we have arrived at is, 
that the index isa sort of ‘‘ Table of Contents,’’ pre- 
senting the cases in the order of their appearance in 
the book. Then, too, it will be remembered that the 
book purports to be “ Reports of Cases’ in ** England 
and the United States;’’ but the only cases selected 
for reporting are from the courts of England, Penn- 
sylvania, New York, Massachusetts, Ohio, Connecti- 
cut, and from the United States Supreme Court. 





Perhaps the compiler intends to give us selections from 
the courts of the other States of the Union, such as 
Vermont, Maine, New Hampshire, Rhode Island, New 
Jersey, Maryland, Illinois, etc., etc., the decis- 
ions of whose courts are entitled to some respect, in a 
subsequent volume; but we hope not, unless there is an 
enormous improvement upon the plan and execution 
of the present volume. 

This book is a curiosity in legal literature, and a curi- 
osity of the most baneful character. 


—_———_@—__ 
COURT OF APPEALS DECISIONS. 


) ees following decisions were handed down in the 
New York Court of Appeals on Tuesday, December 
14, 1875: 

Remittitur ordered amended and new trial granted, 
costs to abide event —Geery v. Geery.—— Remittitur 
ordered amended and judgment affirmed, without 
cost in pursuance of stipulation — The Union National 
Bank v. Kupper.—— Motion for reargument denied, 
with $10 costs—Geery v. Geery.— Motion denied, 
without costs — Dodge v. The Village of Catskill.— 
Judgment reversed and new trial granted, costs to 
abide event, unless plaintiffs stipulate to deduct from 
the recovery the sum of $5,380 and interest from Au- 
gust 1, 1870, and if they so stipulate, the judgment as 
so modified affirmed, without costs to either party as 
against the other in this court — Quincey v. White. 
— Order granting new trial reversed and judgment 
on report of referee affirmed, with costs— Belloni v, 
Freeborn; Barlard v. St. Nicholas National Bank.—— 
Order of general term reversed and judgment on re- 
port of referee affirmed, with costs—Oberlander v. 
Spiess.—— Order affirmed, with costs—In re Agnew 
to vacate an assessment; In re Levy to vacate an as- 
sessment.—— Judgment affirmed, with costs— People 
ex rel. Lansing v. Harris; Banker v. Banker; The Ex- 
celsior Petroleum Co. v. Lacey; Norton v. Mallory; 
Doud v. Holmes; The Amoskeag Manufacturing Co. v 
The Mayor, etc., of Albany; Selover v. Coe; Scofield 
v. McGregor; Codding v. Newman; Fraser v. Wyckoff. 
—— Judgment reversed and cause remitted to Supreme 
Court with directions to proceed and hear the same 
upon the merits, costs to abide event—Cox v. New 
York Central, etc., Railroad.—— Order granting new 
trial affirmed and judgment absolute for defendants 
on stipulation, with costs— Still v. Little. ——Order 
granting new trial reversed and judgment of nonsuit 
at circuit affirmed, with costs — Donovan v. Woodruff. 
—— Appeal dismissed, with costs— Faulks v. Camp. 
—— Order granting new trial affirmed and judgment 
absolute for defendant on stipulation, with costs — The 
Second National Bank of Watkins v. Miller.—— Judg- 
ment reversed and new trial granted, costs to abide 
event — Cushman v. United States Life Insurance Co. 


——__>___——. 


NOTES. 


tT. Medico-Legal Society of New York held a 
meeting recently at which Mr. Clark Bell delivered 
his valedictory address on retiring from the Presidency 
of the society, a position which he had held for three 
terms. Mr. Bell showed how the society had grown 
from small numbers in 1872 until now the list of mem- 
bers comprised 425 names, from both the medical and 
legal professions. Considerable contributions have 
been made to the library of medical jurisprudence, 
which has been founded under the auspices of the so- 
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ciety. The Medico-Legal Society of France has a perma- 
nent commission of experts in medical jurisprudence, 
to which questions coming from the courts or other 
sources are referred. M. Devergie, the president of 
the French society, states that tribunals, magistrates, 
advocates and others have for six years submitted to 
that society most difficult questions, and it has had 
the good fortune to see its advice taken in the decisions 
and judgments which have been rendered. Mr. Bell 
recommends that a similar commission be appointed 
by the New York society. Prof. Frank H. Hamilton 
was elected to d Mr. Bell. The society may ac- 
complish a great service to the science of medical 
jurisprudence if it continues its labors assiduously in 
the way in which they have thus far been directed. 
It has our heartiest sympathy and support. 





In the United States Circuit Court on Saturday last, 
Judge Blatchford decided that the comptroller of cur- 
rency has a legal right to enforce an assessment of one 
hundred per cent upon the full amount of stock held 
by stockholders of insolvent national banks. —— Judge 
Cole, of Iowa, in tendering his resignation of the office 
of Judge of the Supreme Court, says: *‘ lam prompted 
to do this, because of the inadequacy of the salary to 
the support of my family.’’ He suggests that the salaries 
of all the judges in Iowa be raised, and states that if 
they were raised to a proper standard they would con- 
stitute but the merest fraction of the aggregate of the 
expenses of administering justice. Judge Cole thinks 
a Supreme Court judge in Iowa ought to have a salary 
of at least $5,000.— In the case of Derouin v. Archam- 
buuld (reported in 19 Lower Canada Jurist, 157), an ac- 
tion was brought against a priest for uttering in the 
pulpit the following language: ‘* There is a man in the 
parish who has had the audacity to ask the council for 
a license to sell liquor. I forbid the granting of one to 
him. He is an idler and a loafer living at your ex- 
pense, and fattening on your sweat. He keeps a dis- 
orderly house which is a scandal to the parish. He 
must be driven from it. Do not encourage him. Ruin 
him. Drive him out. That is the way to get rid of 
him.” In the court of first instance judgment was 
given for the defendant, and one of the grounds on 
which it was based was, that the words imputed hav- 
ing been alleged to have been part of a sermon preached 
in church, the defendant was amenable only to his 
ecclesiastical superiors. But this pretension was, in the 
Court of Review, abandoned by the defendant’s coun- 
sel, and the judges repudiated it in strong terms, and 
all concurred in reversing the judgment. 


The following correspondence is said to have taken 
place recently between two Nebraska lawyers: 

Deak JupGE:—I hold your receipt for Abbott’s 
National Digest, which was taken by you some four 
months ago. If you have no further use for the book, 


I should like it. 1 often wish to consuit it; but still, 
if you are not through reading it, I can get along with- 
out it. Yours truly, 

G. W. A. 


To Hon. E. W.: 

Dear A. :—I hereby comply, under protest, with your 
untimely request that I should return your book. 
You remark that you have held my receipt for it some 
four months. This is probably true. But if you will 
read the Statute of Limitations of Nebraska, you will 





observe that it does not bar a claim under any written 
instrument until the lapse of five years, leaving you 
about four years and eight months still to reclaim your 
book. Why, then, this undue precipitancy? Willyou 
permit me as a searcher after legal knowledge, re- 
spectfully to inquire if you can refer me to any re- 
spectable authority requiring the borrower of a law 
book to return it within four months? You remark 
that you often wish to consult the book. I highly 
commend that resolution. You would certainly find 
it beneficial to occasionally read some law; and if you 
should become accustomed to it, you would find it 
comparatively easy, only don’t overdo it at first. The 
only thing that I object to in that paragraph is an im- 
plication that I would not allow you to consult the 
book at my office. That is unjust. I have never re- 
fused the owner of a book that privilege, even when it 
occasioned inconvenience to myself. In conclusion, 
permit me to suggest that, if you really cannot afford 
to keep law books for other practitioners to use, it 
would be a philanthropic thing for you to sell them to 


some one who can. 
Gratefully yours, 


E. W. 


M. Berryer says, that in the latter part of the last 
century a French colonial governor, accused of malver- 
sation and prosecuted criminally, handed to M. Ger- 
bier, the brilliant leader of the Paris bar, a fee of 
300,000 francs ($60,000). But M. Dupin, in all those 
political trials during the reigns of Louis XVIII and 
Charles X, in which he was engaged, and in which he 
reflected such lustre on his name and profession, in- 
variably refused afee. ‘The picture book, the song 
and the journal defended by his wit, his learning and 
his eloquence,’’ says a contemporary, ** was his hono- 
rarium.”—— The Chief Justice of the Queen’s Bench of 
Canada, in Reg. v. Denham, 35 U. C. Q. B. 508, held 
that selling a bottle of brandy for $1.25 is selling by 
retail. In Gornsch v. Butterfield, 2 Wis. 237, a similar 
point was decided. In Reg. v. Strachan, 20 ©. P. 184, 
190, it was held that the sale of a bottle, value sixty 
cents, was sale by retail— The Canada Law Journal 
says that in a casein the time of Elizabeth, the plain- 
tiff, for putting in a long replication, was fined ten 
pounds and imprisoned, and it was ordered that a 
hole be made through the replication, and that he 
should go from bar to bar with it hung round his neck. 


In the United States Senate, on Monday, Mr. An- 
thony presented a memorial signed by 2,325 members 
of the Society of Friends of New England, in favor of 
international arbitration.——The Duily Register says: 
“The following was written in the Supreme Court 
Circuit, while an important stock case was on trial, the 
author being a juror not impaneled in the case, and 
attending on compulsion, evideutly sympathized with 
the jurors: 


“ Oh, Lawrence! Judge of legal lore, 
With head antique and eyes of pow’r, 
Pity is stirred within me strong 
To see you bored with speeches long. 
You listen with thoughts clear and deep, 
While stupid jurors fall asleep ; 
Justice and mercy well combined — 
Essential points in a judge’s mind — 
Surpassed by patience, in these days 
When lawyers tread such tedious ways.” 
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CURRENT TOPICS. 


AT the recent Centennial banquet in Philadelphia, 

Mr. Bancroft, the eminent historian, said that 
the influence of America in Europe is greater than 
the influence of Europe in America. America re- 
pays more than she receives. He referred to the 
fact that jurisprudence has been developed here 
more largely than in any other part of the world; 
and that the law reform movement in England has 
taken the shape of previous movements in this 
country. England is especially indebted to us for 
the substantial parts of the recent Judicature Act. 
It is true that Lord Brougham many years ago gave 
a great impetus to law reform; but the practical and 
complete development of the movement has only 
recently been effected; and only after the genius of 
such law reformers as David Dudley Field had, in 
this country, given that form to the new jurispru- 
dence which other countries are adopting. Mr. 
Bancroft is entitled to speak of the effects of the 
work of our jurists on European jurisprudence, for 
he has had abundant opportunities, by his long resi- 
dence abroad, to discover these effects. It is with 
pardonable pride that Americans, at this period, 
refer to their triumphs in international, constitu- 
tional and municipal jurisprudence. 


In an article on ‘‘ The Higher Legal Education,” 
the New York Hvening Post calls attention to the 
fact that, throughout our national history, the legal 
profession has taken a most prominent part in pub- 
lic affairs. The personal leadership of the masses 
is, to a large extent, in the hands of the lawyers. 
The education of the legal profession is thus a mat- 
ter of great political importance, to say nothing of 
its vital relation to the administration of justice. 
Our contemporary thinks that, for the greater num- 
ber of law students, the present facilities for legal 
education are quite satisfactory. But for men who 
study law asa preliminary training for statesman- 
ship, something more is needed. Even in the best 
of our existing schools there is little or no opportu- 
nity for the study of Roman law, and its offspring, 
the legal systems of continental Europe. Interna- 
tional law, legal history and theoretical jurispru- 
dence are quite neglected. For the advantage of 
those who wish to study jurisprudence, theoretically 
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and historically, our law schools should enlarge 
their scope of instruction. Some attempt to do this 
has been made at the law schools connected with 
Harvard and Yale, at least; and our contemporary 
thinks that liberal and theoretical jurisprudence can 
be better taught at our larger universities than at 
isolated professional schools. 


An interesting point has arisen in the case of 
Ex-Minister Webb, who is charged with failing to 
account for a large sum of money received on the 
settlement of the so-called Caroline claim against the 
Brazilian government. Mr. Webb explained, at 
his examination, certain circumstances connected 
with the case, and said he paid the amount alleged 
to be deficient to influential Brazilians. He was 
requested to state their names, when he replied: 
‘¢They were desirous not to be known in the trans- 
action, and to secure their services I pledged myself 
and my official character as the Envoy Extraordinary 
and Minister Plenipotentiary of the United States 
to do nothing, directly or indirectly, calculated to 
lead to an exposure of their connection with this 
claim. To say, therefore, who were the parties 
referred to, or to make any response which would 
lead to their exposure, would be a gross and dis“ 
honorable violation of my pledge as a gentleman 
and as Envoy Extraordinary. I am, in consequence, 
compelled to decline a more specific answer to this 
question.” Judge Blatchford said that Mr. Webb 
was in the same position as a witness at a trial. He 
had answered the question partly by saying that he 
paid the money to ‘‘influential Brazilians,” and 
the government had a right to explore further. A 
motion might be made to strike out the answer, but 
so long as it remained there was but one course to 
pursue. The District Attorney insisted on a com- 
mitment for contempt, because he doubted the power 
of the court to strike out the answer, or any part of 
it. The decision was reserved. 


Our lay contemporaries have manifested such a 
desire of late to dictate to courts and to lawyers 
their duty in the administration of justice, that we 
are not surprised to find such a paragraph as the 
following in the Daily Graphic: ‘‘ They (the lawyers) 
sacrifice equity to technicalities, and build up a 
profitable business for themselves at the public ex- 


pense. It almost seems, sometimes, that the legal 
profession has become an inseparable obstacle in the 
way of justice, and that we shall never get simple, 
straightforward justice between man and man, and 
individuals and the community, till our courts are 
reorganized and run in the interest of the people 
instead of the lawyers.” If some of our non-profes- 
sional contemporaries will only devise a new scheme 
of judicature and procedure and a new system of 
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jurisprudence which will give the people “simple, 
straightforward justice between man and man,” 
without the aid of lawyers, the latter would no 
doubt be quite willing to go into some other busi- 
ness. But the difficulty is, that no scheme of ad- 
ministering justice without courts and lawyers could 
possibly succeed, unless we should desire to go back 
to the irregular and arbitrary modes of primitive 
times. We believe in the simplification of the law 
and of procedure to the last degree possible; but 
suitors themselves would be the last of all to give 
up the privilege of being represented by profes- 
sional lawyers. The remarks of the Graphic are 
equal in wisdom with the recent saying of a college 
president in Western New York, to the effect that 
lawyers should be ‘‘ ministers of justice,” and that 
a lawyer who defends a client whom he does not 
know to be innocent is a particeps criminis, If a 
reform is needed in ethics, let these reformers begin 
by reforming themselves; for we doubt not that if 
they ever stand in the relation of client to lawyer, 
they earnestly demand that their lawyers shall take 
advantage of every technicality in their favor. 


A very stringent rule of liability is about to be 
enforced in Russia against railway companies in 
case of injury to the person. A law has been pre- 
pared by a special commission, and submitted to the 
Imperial Privy Council, providing that these com- 
panies shall be liable in damages for any death 
or injury caused on their lines to persons either in 
or out of their employ, and that such claims cannot 
be evaded by any previous agreement or exemption, 
nor by any plea that all possible precautions have 
been used. The details of this law are quite re- 
markable. The damages are to be proportioned to 
the means of the person killed or injured, and are 
not to be diminished by any supposed impecuniosity 
of the company charged. The claims for damages 
are to be adjudicated in any Russian civil court 
under special rules. The presence of the injured 
person, in cases not fatal, may be dispensed with, 
since the government undertakes, as a public duty, 
the prosecution of such claims; It is said that this 
law has been effected in view of the fact that here- 
tofore the railway companies have succeeded, under 
the ordinary rules of liability and administration, in 
defeating nearly every claim for damages on account 
of personal injury. 


The proposed new constitution of Texas is a re- 
markable document. It begins by ‘‘ Humbly invok- 
ing the blessings of Almighty God.” It provides 
that no one shall be excluded from holding office 
on account of his religious sentiments, provided he 
acknowledge the existence of a Supreme Being. 
There are a number of provisions bearing upon the 
religious question, but it may be regarded as a 








strictly non-sectarian constitution, as it provides 
that ‘‘no preference shall be given by law to any 
religious society or mode of worship,” and ‘no 
money shall be appropriated or drawn from the 
treasury for the benefit of any sect or religious 
society, theological or religious seminary.” No 
judge of any court shall, during his term of oftice, 
be eligible to the legislature. This provision is evi- 
dently aimed at excluding politics from the bench 
to some extent. The judicial department of the 
State government is to consist of a Supreme Court, 
a Court of Appeals, District Courts, County Courts, 
Commissioners’ Courts, Courts of Justices of the 
Peace, and such other courts as may be established 
by law. The State is to have no right of appeal in 
criminal cases. In the department of education, it 
is provided that separate schools be maintained for 
white and colored children, and that ‘impartial 
provisions shall be made for both.” A State Uni- 
versity is to be established, called ‘* The University 
of Texas,” for the promotion of literature, the arts 
and sciences, agriculture and mechanics. Among 
the miscellaneous provisions we find that ‘no cur- 
rent wages for personal service shall ever be subject 
to garnishment.” 


The subject of judges sitting in causes involving 
the rights of corporations in which they are share- 
holders continues to excite a good deal of interest 
in Great Britain. The Journal of Jurisprudence ad- 
mits the wholesomeness of the rule, that judges who 
are so associated with either party to the suit that 
their interests may be affected by the result of the 
case, should decline to sit as judges in the cause. 
But our contemporary thinks it is absurd to hold 
that if a judge happens to have a share or two ina 
railway company, and still more so if he happens to 
be merely a trustee for an estate possessed of some 
railway stock, he ought not to sit in a cause in 
which the railway company is a party. It is stated 
as a fact, that in England almost everybody has 
railway shares, and that but for these railways the 
English might dispense with half their judicial staff. 
When railroad cases come on for trial, there seems 
to be a sort of a stampede of judges. Several 
instances are related by the Journal of Jurisprudence, 
and we are told that persons suing companies will 
be unable to obtain a judgment against them, 
because there will be no judges to try their causes. 
Our contemporary is uncharitable enough to hint 
that this extreme conscientiousness may be often the 
result of the judges’ desire for a holiday, and says: 
‘*Would it not be better to say at once, as Lord 
Cockburn used to say in giving his reasons for de- 
laying a case, ‘And, besides, it is a fine day?’” 
The Solicitors’ Journal suggests that learned judges 
would best consult the dignity of the judicial office 
by looking elsewhere for investments than in the 
railway market. 
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NOTES OF CASES. 


N Dean v. Harris, 10 L. J. Not. Cas. 181, the 
English Court of Chancery considered the ques- 
tion of what constitutes a partnership. B. took a 
lease of coal mines, and, not having capital to work 
them, entered into an agreement with H. to the 
following effect: H. was to advance £2,000, to be 
repaid with interest at ten per cent per annum, 
security to be given by deposit of the lease; after 
payment of rents and royalties, and a salary to B., 
the profits were to be divided in the proportion of 
three-fourths to H. and one-fourth to B.; H. to be 
free from all liability, except for money advanced. 
H. died, and creditors sought to make his estate 
responsible for debts contracted by B. in the mining 
business. eld, that there was no evidence of a 
partnership. and the estate was not liable. The rule 
that sharing the profits is the criterion of a partner- 
ship has been entirely repudiated in England. See 
Wheatcroft v. Hickman, 8 H. L. Cas. 268; In re 
English and Irish Church Society, 1 W. R. 681; 8 L. 
T. (N.8.) 724. The test there is, whether the alleged 
partner constituted the other his agent for carrying 
on the business. Partners are mutual agents and 
principals. In this country, agents and servants 


employed in a business may participate in profits as 
a compensation for services, without incurring the 
liability of partners. 


But, as a general rule, the 
courts here hold, that an agreement to furnish 
money and share in the profits makes one a partner, 
and liable for the debts of the partnership, inde- 
pendent of any private agreement. Manhattan Co, 
v. Lears, 45 N. Y. 797; Parker v. Canfield, 37 Conn. 
250. But in Hastman v. Clark, 53 N. H. 276, and 
England v. England, 11 Alb. Law J. 55, the English 
doctrine seems to have been held. 


In James v. Royal Insurance Oo., 9 Ir. L. T. 194, 
the Irish Court of Common Pleas considered what 
constitutes insurable interest under a policy of fire 
insurance. A agreed to enter into partnership, for 
which a deed was afterward to be executed, to carry 
on business on certain premises with B, who had 
mortgaged the premises to C. No deed of partner- 
ship was executed, and C refused to allow A to enter 
into possession of the premises unless he would in- 
sure the goods thereon against fire. This A did, 
and entered. The goods were destroyed by fire. 
Held, that A had such an interest as entitled him to 
effect the policy of insurance. - Marks v. Hamilton, 
21 L. J. Ex. 109, was followed. Among the per- 
sons who are entitled to insure may be mentioned 
a general owner, a reversioner, a mortgagee, a 
creditor having a lien, a consignee, factor or 
agent having a lien on goods for advances, an 
insolvent who has acquired property after he has 
obtained his discharge, notwithstanding the dis- 





charge is revoked. Flanders on Ins. 378; Marks v. 
Hamilton, supra; Gordon v. F. & M. Ins. Co., 2 Pick. 
249; 19 id. 31. A mechanic having a lien on a 
building for labor and materials may insure. Frank- 
lin Ins. Co, v. Coats, 14 Md. 285. A commission 
merchant entitled to commissions on sales, or any 
person having possession under a contract that may 
afford him a profit or emolument, has an insurable 
interest. Liter v. Morris, 1 Harris, 218; Robinson 
v. WV. ¥. Ins. Co., 2 Caines, 357; Longhurst v. Star 
Ins, Co., 19 Iowa, 364. A warehouseman, wharfin- 
ger, common carrier or bailee of goods may insure 
the goods which come into their hands from time to 
time in the course of trade, and may Keep up a float- 
ing policy for the protection of the goods of their 
customers deposited in their warehouse or upon 
their wharf or in their boats, barges or wagons. 
Flanders on Ins. 380; London & Northwestern R. R. 
Oo. v. Glyn, 1 Ellis & Ellis, 651; Crowley v. Cohen, 
3 B. & Ad: 478. A sheriff acquires a special prop- 
erty in goods which he seizes so as to enable him to 
insure. White v. Madison, 26 N.Y. 117. A land- 
lord has an insurable interest on goods liable to a 
distress if rent is not paid. Columbia Ins, Co, v. 
Cooper, 14 Wr. 331. A qualified interest in prop- 
erty, or any interest which would be recognized by 
a court of law or equity, is an insurable interest. 
Warren v. Fire Ins. Co., 7 Am. Rep. 160; 31 Iowa, 
464. The owner of stock in a corporation organized 
for pecuniary profit has an insurable interest in the 
corporate property. Id. 


In Bure v. Hoffman, 2 Weekly Not. Cas. 136, the 
Supreme Court of Pennsylvania considered an im- 
portant question in the law relating to measure of 
damages. B. granted to H. the right to carry waste 
water from the latter’s tannery by way of a small 
stream to a drain that emptied into a river. Subse- 
quently B. placed a pipe in the stream between H.’s 
tannery and the drain, thereby diminishing the flow 
of the stream, and lessening the power of the water 
to carry off the waste. In an action for the diver- 
sion of the flow of the stream, eld, that on the ques- 
tion of damages it was error to admit evidence to 
be given of the permanent injury to the market 
value of the tannery and to charge that plaintiff was 
entitled to recover the permanent value of the free- 
hold. Fora continued obstruction to the flood of 
water, he could recover damages sustained subse- 
quent to the last preceding action. See, on this sub- 
ject, Sedgwick on Meas. Damages, 155. This case 
also holds that the plaintiff was entitled to interest 
from the time of the commencement ot the suit down 
to the time of the verdict. Railroad v. Sesner, 8 
Harris, 240; R. R. Co. v. Cooper, 8 P. F. Smith, 
408; R. R. Co. v. Buerson, 11 id. 369, were relied on 
for this ruling. See Sedg. on Meas. Dameges, 441; 
Walrath v. Redfield, 18 N. Y. 457. 
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SKETCHES OF EMINENT ENGLISH JUDGES. 
ScaRLETT, Lorp ABINGER. 


ONSIDERING that he was the leader of the 
English bar in his day, attorney-general, a 
peer in Parliament, and a chief judge for ten years 
of one of the great courts of justice, the mate- 
rials for a biographical sketch of James Scarlett, 
Lord Abinger, are singularly meagre and unsatisfac- 
tory. Chronologically, he comes between Erskine 
and Brougham. Born nine years before Brougham, 
and dying twenty-four years before him, both passed 
through the great eras of the French revolution and 
the civil reform in England. Of good birth and 
liberal education, of handsome person, acute under- 
standing, and large oratorical powers, he devoted 
himself to the profession of advocacy, leaving to 
others the loftier and more dangerous paths of pub- 
lic affairs. He thus became the most considerable 
personage at the bar of England for many years, 
was connected with every important cause, and ac- 
quired an influence over juries that has never been 
equalled, even by Erskine. 

Scarlett seems in person and in talents to have 
been the ideal of an advocate. The Countess of 
Blessington says his countenance ‘“‘ has in it a happy 
mixture of sparkling intelligence and good nature.” 
Shiel, in speaking of his presence at a dinner given 
by Brougham, says: ‘‘I thought I could per- 
ceive the wile of a lawyer in his watchful and 
searching eye. His smile, too, was perhaps a little 
like that of Cassius.” He was not a man of genius, 
and he always had the tact to subordinate himself 
to the occasion. The end and aim of his life was to 
get verdicts. He allowed no personal considerations 
to interfere with that. None of the irregularities of 
an Erskine or a Brougham scared away attorneys 
nor endangered their causes. One biographer says 
of him: ‘‘He had an intelligent air and a prepos- 
sessing appearance. He had one of those compact, 
business-looking faces, that look well with a wig. 
Sir James, moreover, had an appearance of confi- 
dence in himself which begets a feeling of confidence 
in others. He had a twinkling expression of sagac- 
ity in his look, and a humorous aspect, which told 
amazing with juries. He had, above all, a discrim- 
inative knowledge of human nature, and a keen 
perception of character, which enabled him to deal 
with juries and jurors individually and collectively, 
that gave him singular advantage over other advo- 
cates in addressing himself to the feelings, interests, 
biases, and prepossessions of people in a jury box. 
The consummate art of his advocacy was exhibited 
in sinking the professional character of the advocate, 
elevating the merits of his case, adapting his sug- 
gestions and inferences to the prevailing opinions or 
prejudices of the jury, and appearing before them 
in an easy, nonchalent manner, speaking colloquially 
of a matter that he happened to become conversant 





with, enlarging on points useful to his case without 
any apparent sophistry, or stirring over others that 
were hurtful to it in a way the least calculated to 
draw observation to the astuteness practiced in tid- 
ing over the difficulties he had to deal with. He 
abstained from all attempts at oratorical display.” 
It must not be inferred from this that he was incapa- 
ble of the loftier flights of oratory. Occasionally, 
when his business would be promoted by it, he 
achieved oratorical triumphs not unworthy of Ers- 
kine. Coleridge said: ‘‘I think Sir James Scarlett’s 
speech for the defendant, in the late action of 
Cobbett v. The Times, for a libel, worthy of the best 
ages of Greece or Rome; though, to be sure, some 
of his remarks could not have been very palatable to 
his clients.” Jay says of him: ‘‘ He had. in his hale 
and cheerful appearance, and in his bland manners, 
the look of an English country gentleman, but not 
that of a lawyer. He was always particularly well- 
dressed. In his character as an advocate, his voice 
poured forth a stream of language and argument, 
which, whilst it afforded to the listeners exquisite 
delight, appeared to come from him without labor 
or exertion.” ‘His style was colloquial; he ¢alked- 


over the jury, never bullied, nor attempted, like his 
great antagonist, Mr. Brougham, to wring verdicts, 
and force them, reluctant and terrified, to do his 
bidding. His bearing toward them was bland and 


respectful; he took care never to alarm with the 
fury of rhetoric.” And yet, Jay says, he heard him 
make two of the most eloquent speeches he ever lis- 
tened to. A writer in the Britannia gives the fol- 
lowing graphic description of Scarlett’s manner: 


“ A spectator unacquainted with the courts might have 
supposed that anybody rather than the portly, full-faced, 
florid man, who was taking his ease on the comfortable 
cushions of the front row, was the counsel engaged in the 
cause. Or if he saw him rise and cross-examine a witness, 
he would be apt to think him certainly too indolent to 
attend properly to his business, so cool, indifferent, and 
apparently unconcerned was the way in which the facts 
which his questions elicited were left to their fate, as 
though it was of no consequence whether they were at- 
tended to or not. Ten to one with him that the plaintiff's 
counsel would get the verdict, so clear seemed the case and 
so slight the opposition. But in the course of time the de- 
fendant’s turn would come; and then the large-headed, 
ruddy- faced, easy-going advocate would rise slowly from his 
seat, not standing quite upright, but resting on his left hand 
placed upon the bar, and turning sideways to the jury, to 
commence the defense of his client. Still the same unpre- 
tending nonchalent air was continued; it almost seemed 
too great an exertion to speak ; the chin of that ample face 
rested upon the still more ample chest, as though the mo- 
tion of the lips alone would be enough for all that might 
have to be said. So much for the first impression. A few 
moments’ reflection sufficed to dispel the idea that indo- 
lence had any thing to do with the previous quiescence of 
the speaker. Now it became clear that all the while he 
seemed to have been taking his ease bodily, he had been 
using his powers of observation and his understanding. 
That keen gray eye had not stolen glances at the jury, nor 
at the witnesses either, for nothing. Nor had those aban- 
doned facts, drawn out in cross-examination, been unfruit- 
ful seeds, or cast in barren places. Low as the tone of 
voice was, it was clear and distinct. It was not a mere 
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organ of sound, but a medium of communication between 
the mind of the advocate and the minds of the jury. Sir 
James Scarlett did not attempt, like Denman or Brougham, 
to carry the feelings of a jury by storm before a torrent of 
invective or of eloquence; ner was there any obvious 
sophistry, such as occupied too large a space in the speeches 
of Campbell or Wilde; it was with facts— admitted, omit- 
ted, or slurred over, as best suited his purpose — and with 
inferences made obvious in spite of prepossessions created 
by the other side, that this remarkable advocate achieved 
his triumphs. Nor that he refused to avail himself of the 
prejudices which his knowledge of character and experi- 
ence of juries enabled him to detect the existence of with 
almost unerring accuracy. The skill he displayed consisted 
in the adaptation of his suggestions and inferences to those 
prejudices. But he never indulged in that parade of his 
mystifying power, which is so often apparent in the speeches 
of even the most distinguished advocates of the bar. He 
was not satisfied unless he made the jury parties (and that 
with confidence in their own sagacity) to their own self- 
deception. Watchfulness, prudence in the management of 
a case, great moral courage in the choice or rejection of 
the means to be used on behalf of a client, experience 
of human nature, and great self-denial in the exhibition of 
that experience —these were the chief agencies by which 
he acquired his ascendancy over juries.” 


A writer in the London Magazine thus describes 
Scarlett’s powers: 


“Mr. Scarlett, the present leader of the Court of King’s 
Bench, has less brilliancy than his predecessor, but is per- 
haps not essentially inferior to him in the management of 
causes. He studiously disclaims imagination; he rarely 
addresses the passions; but he now and then gives indica- 
tions which he has disciplined a mind of considerable ele- 
gance and strength to nisi prius uses. In the fine tact of 
which we have already spoken, the intuitive power of com- 
mon sense sharpened within a peculiar circle, he has no 
superior, and perhaps no equal. He never betrays anxiety 
in the crisis of a cause, but instanly decides among com- 
plicated difficulties, and is almost always right. He can 
bridge over a nonsuit with insignificant facts, and tread 
upon the gulf steadily, but warily, tothe end. What John- 
son said of Burke’s marner of treating a subject is true of 
his management of a cause, ‘ he winds himself into it like a 
great serpent.’ He does not take a single view of it, or 
desert it when it begins to fail, but throws himself into all 
its windings, and struggles in it while it has life. There is 
a lucid arrangement, and sometimes a light vein of pleas- 
antry in his opening speeches; but his greatest visible tri- 
umph is in his replies. These do not consist of a mere 
series of ingenious remarks upon conflicting evidence; 
stillless of a tiresome examination of the testimony of each 
witness singly; but are as finely arranged on the instant, 
and thrown into as noble and decisive masses, as if they 
had been prepared in the study. By a vigorous grasp of 
thought, he forms a plan and an outline, which he first dis- 
tinctly marks, and then proceeds to fill up with masterly 
touches. When a case has been spread over half a day, and 
apparently shattered by the speech and witnesses of hi¢ 
adversary, he will gather it up, condense, concentrate, and 
render it conclusive. He imparts a weight and solidity to 
all that he touches. Vague suspicions become certainties, 
as he exhibits them; and circumstances light, valueless, 
and unconnected till then, are united together, and come 
down in wedges which drive conviction into the mind.” 


Sir James was a very proud, arrogant, and sarcastic 
man. Jay relates, that on one occasion, when the 
advocate was apparently very much exhausted by 
his exertions, a poor barrister, not very clean either 
in his attire or hands, offered him a sandwich out of 
a dirty piece of paper, and Sir James, instead of 
thanking the poor gentleman for the act of atten- 
tion, gave him a contemptuous look, without 





deigning to speak a word to him. A writer in the 
Law Magazine speaks of ‘‘ the very fastidiousness of 
his manner and the refined haughtiness of deport- 
ment, which seemed to discharge all attempts at 
intimacy on the part of those not quite on a par 
with him in the world.” His arrogance was so 
great that he could not submit to correction. 
Thus, on one occasion, he asserted that the words 
‘of and concerning” were in the information, and 
Brougham was confident they were not. A refer- 
ence to the record showed that Brougham was cor- 
rect. Whereupon Scarlett said: ‘It was so in my 
copy; I was equally confident with you.” ‘‘ Yes,” 
answered Brougham, ‘‘but there was this differ- 
ence: I was confident and right; you were confident 
and wrong.” He was complained of for his haughty 
treatment of his jurors, and so great was his license 
and severity that he was once sued for slander, on 
account of words uttered by him in court as an 
advocate. The case was Hodgson v. Scarlett, 1 B. & 
A. 232, and settles the important principle that 
where the matter is pertinent, counsel may with 
impunity be impertinent. The defendant had ac- 
cused the plaintiff of being ‘‘a fraudulent and 
wicked attorney.” Although Judge Bailey thought 
the expression ‘‘ harsh,” and Ellenborough said that 
‘tin the exercise of a candor fit to be adopted, it 
might have been spared,” yet as no malice was 
shown, and the matter was pertinent to the issue, 
this action would not lie. An example of Scarlett’s 
offensive and overbearing treatment of witnesses is 
afforded in his cross-examination of Grimaldi, the 
famous clown, as given in Dickens’ Life of Grimaldi. 
‘¢Sir James Scarlett commenced his examination by 
saying, ‘Dear me! pray, sir, are you the great Mr. 
Grimaldi, formerly of Covent Garden Theater?’ 
The witness reddened, and replied, ‘I used to be a 
pantomime actor, sir.’ Sir James paused a few 
seconds, and, looking up in his face, said, ‘And so 
you really are Grimaldi, are you?’ The witness got 
redder and redder. ‘Pray, don’t blush, Mr. Gri- 
maldi, there is not the least occasion for it,’ said 
Sir James. This, of course, made Grimaldi blush 
more and more, although he replied, ‘I’m not 
blushing, sir.’ The spectators tittered, and Sir 
James, smiling blandly, said, ‘I assure you, Mr. 
Grimaldi, that you ae blushing violently.’ Grimaldi 
was angry and nervous, but he had his wits about 
him, and replied, ‘I beg your pardon, sir, but you 
are really quite mistaken. The flush which you 
observe on my face is a Scarlett one, I admit, but I 
assure you that it is nothing more than a reflection 
from your own.’ The people shouted with laughter, 
and Sir James bantered the witness no more.” 
It is easy to see who was the ‘‘ clown” on this occa- 
sion. But, in spite of the occasional offensiveness 
of his public bearing, Sir James was an amiable and 
affectionate man in private. He ‘flung off the 
grow] with the gown,” and realized Shepherd’s words 
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in the Noctes: ‘‘ Amai’st a’ the lawyers I ken in the 
Parliament House are excellent domestic characters 
—that is to say, far frae being the dour deevils 
you wad suppose aforeharnn from hearin’ them gul- 
lorin at the bar, and flitin’ on ane anither, like sae 
mony roudies.” Lawyers and actors deserve great 
praise for being good-tempered and affable in pri- 
vate, and it must be claimed for our profession that 
they are the ‘‘ best fellows” in the world. 

Sir James, in his younger days, was very gallant 
and tender to the ladies. Perhaps the most amusing 
electioneering appeal ever issued is the following 
written by him, on behalf of himself and another 
candidate for the House of Commons, in 1832: 

“To the ladies of Norwich. ‘None but the brave deserve 
the fair.’ If ever the sweets of social virtue, the wrath of 
honest zeal, the earnings of industry, and the prosperity of 
trade, had any influence in the female breast, you have now 
a happy opportunity of exercising it to the advantage of 
your vountry,— your cause. If ever the feelings of a parent, 
wife, sister, friend, or lover had a sympathy with the public 
virtue, now is your time to indulge the fonder passion. 
If ever you felt for the ruin and disgrace of England, and 
for the miseries and deprivations occasioned by the obnox- 
ious Reform Bill, you are called upon by the most tender 
and affectionate tie in nature to exert your persuasive 
influence on the mind of a father, brother, husband, or 
lover; tell them not to seek filial duty, congenial regard, 
matrimonial comfort, nor tender compliance, till they 
have saved your country from perdition !— posterity from 
slavery! History furnishes us with instances of female 
patriotism equal to any in the page of war and politics. 
Oh, may the generous and beatific charms of female per- 
suasion prevail with the citizens of Norwich to espouse the 


cause of real liberty — of 
STORMONT AND SCARLETT. 


None but a handsome man would have dared make 
such an appeal, and it produced the desired effect. 
Sir James was elected, and posterity was safe. But 
when Sir James became Lord Abinger, and chief 
baron of the Court of Exchequer, he seems to have 
abated somewhat of his tenderness for the fair sex. 
In the case of Atkins v. Curwood, 7 C. & P. 759, 
the court held that the defendant, a poor barrister, 
was not bound for sundry drygoods, to the amount 
of £67, ordered by his wife as an outfit for a 
watering-place, whither her husband had forbidden 
her going; and in pronouncing judgment Lord 
Abinger exclaimed, ‘‘ Let the wedding-dresses be 
struck off!” Such is the ingratitude of mankind. 
How could Sir James reconcile such a command 
with the “safety of posterity?” Again, in Lane v. 
Tronmonger, 13 M. & W. 368, his lordship declared 
that bonnets, laces, feathers, and ribands, to the 
amount of only £5,287 in part of a year, were ex- 
travagant! Sir James was not then a candidate for 
office, or Mrs. Curwood and Mrs. Ironmonger were 
not Norwich ladies. When he was at the bar, he 
was counsel for a Mr. Cole, defendant in a breach 
of promise case, and, it is said, resisted the intro- 
duction in evidence of certain letters written by his 
client, on the ground that they were not stamped! 
Whereupon a young counsel made the following 


“ If requests such as these in the Pleas are admitted, 
Our fair countrywomen will quite be outwitted, 
Unless in their reticules blank stamps they carry, 
And take a receipt for each kiss till they marry.” 


Abinger’s merits as a judge can be summed up by 
saying that he was sensible, rapid, accurate, and 
impartial. He distinguished himself neither on the 
bench or in Parliament. He was a conservative by 
nature and in politics, and yet was not a bigot, for 
he was not averse to a moderate degree of reform 
and to religious toleration. Early in life he sup- 
ported Macintosh and Romilly’s efforts to mitigate 
the Draconian severities of the criminal code. We 
even find, in Henry Crabbe Robinson’s diary, that 
when the diarist visited Ireland, a public dinner 
was given him, at which a toast was drank to 
‘‘Mr. Scarlett, and the liberal members of the 
English bar.” After this he was accused of having 
‘*ratted.” Aside from this, nothing seems to have 
been said against him, and not much forhim. The 
biographer of the Countess of Blessington informs 
us that he had a fine taste in literature, and espec- 
ially in the classics, and indeed his letters to the 
Countess indicate it. His private life appears to 
have been exemplary, and he does not seem to have 
been avaricious, for his estate was sworn under 
£18,000. Queerly enough, his will was informally 
executed, The best character ever drawn of him is 
by the author of The Bar, as follows: 


** Behind his brief-bag— an enormous pile — 
Lo! Scarlett, blooming with perennial smile, 
A bold ambitious candidate for fame, 
Who early on her list enrolled his name, 
And from that moment made his passions bend, 
And all his powers to compass one great end.”’ 
‘* Hark! when he rises to expound his case, 
A buzz of approbation fills the place. 
‘Look! what a handsome lawyer!’ goes around, 
While notes of admiration much abound, 
That such a rara avis can be found.” 

“ But hush! the cause begins, or grave or gay, 
Smiling he starts — smiling he pursués his way, 
O’er rough or smooth he glides, or pro or con, 
And though not shallow, still runs dimpling on; 
Yet as the subject swells, the interest grows, 
His eloquence with greater volume flows, 
‘Though deep, yet clear, though gentle, yet not dull, 
Strong without rage, without o'erflowing, full,’ 
Sweeping before him with resistless force, 

All that obstructs his proud triumphant course, 
Clear-sighted, eloquent, acute, refined, 

No point escapes his penetrating mind, 

And while his rival from the broad highway, 
The wavering judgment strives to lead away, 
And like a will-o-wisp, now in, now out, 
Involves the light of truth in mist and doubt, 
Moving the mind’s all-powerful lens at will, 

To one bright focus with consummate skill. 
And, matchless art! he draws the scattered rays 
Before the jury in one brilliant blaze, 

Who, as the clouds and fogs all disappear, 

Fancy they see their way as daylight clear 

He sees the flattering dream, and ere they wake, 
Lulls and confirins them in the fond mistake, 
And when their self-love’s wound up to the top, 
Has the rare gift of knowing when to stop. 

So when in perilous seas, ’midst hopes and fears, 





impromptu: 


His dubious course the skillful seaman steers, 
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He marks the sunken rocks and shelving shores, 
And every bay and winding creek explores, 
Careful, unseen where lurking dangers throng, 
To keep true sounding as he moves along, 

Till clear, he finds good sea-room once again, 
And floats exulting on the boundless main. 
Then, while some rival, lagging far behind, 
Misses his track, and drives before the wind, 
Or worse, neglecting as he drifts to sound, 

In spite of helm or compass, runs aground ; 
He spreads his swelling sail with conscious pride, 
And scuds triumphant, both with gale and tide, 
Leaves the sad wreck, of winds and waves the sport, 
And lands his precious cargo safe in port. 

Yet, trust me, Scarlett’s not in fact or law, 
‘That faultless monster which the world ne’er saw,’ 
But has, partaking of the common lot, 

His failings and faults — as who has not? 
Keen and astute, to biting satire prove, 

His spirit oft assumes a hostile tone, 

And while you study for the cause in vain, 
Inflicts a wound regardless of the pain. 

But should luckless scrivener, hapless wight! 
Incur his high displeasure, wrong or right, 
Theu on the trembling slave’s devoted head, 
With double vengeance falls his anger dread. 
As savages who take a captive foe, 

Ne’er kindly immolate him at a blow, 

But while a gasping breath of life remains, 
Kill him by inches to prolong his pains, 

With tortures strange, and cruelties refined, 
So he, beyond endurance, racks the mind, 
Tears every nerve, draws blood at every pore, 
Till fortitude expires, and nature can no more, 
‘What!’ some old practical limb is apt to cry, 
When such a ‘ roasting’ meets his curious eye, 
‘Can all this difference be betwixt a leader, 
And an obliging smiling special pleader?’ 

I well remember at no distant time, 

When Varro thought it neither sin nor crime, 
To greet a friend with language soft and kind, 
That won his patient client’s heart and mind, 
But now behold! when by their friendly aid, 
His end is answered and his fortune made, 

Up to the top of fame’s proud height he goes, 
Then kicks the ladder down by which he rose! 
Gods! can it be that a successful plan 

Changes at once the nature of the man, 

And can a sergeant’s coif, or a silk gown, 
Confer along with riches and renown, 

The privilege to strike a man when down!” 


Abinger has not been celebrated by the poets. 
He has however received attention from a novelist. 
Bulwer, in Paul Clifford, introduces him under the 
name of Scarlet Jem, in company with a number of 
other public characters, at a flash tavern, called the 
‘Jolly Angler,” describing him as ‘‘one with a 
very red face, and a lusty frame of body,” and 
makes mine host thus discourse of him: ‘ That, 
gentlemen, is Scarlet Jem; a dangerous fellow for a 
press, though he says he likes robbing alone, for a 
general press is not half such a good thing as it 
used to be formerly. You have no idea what a hand 
at disguising himself Scarlet Jemis. He has an 
old wig which he generally does business in; and 
you would not go for to know him again when he 
conceals himself under the wig. Oh, he’s a precious 
rogue, is Scarlet Jem!” The allusion to the “ press” 
is explained by the fact that Sir James, although 
he set out as a liberal, afterward changed his politi- 





cal opinions, and incurred great unpopularity by a 
crusade against the newspapers. 

The life of this lawyer teaches us the evanescent 
character of the celebrity of a mere advocate. He 
addicted himself exclusively to advocacy in the 
courts. He took little part in public affairs. He 
cared little for mankind. His powers were absorbed 
in the business of getting verdicts. Doubtless he 
despised the lofty aspirations of Erskine and the 
versatile usefulness of Brougham. He got the ver- 
dicts of his contemporaries away from Brougham, 
but which will obtain the verdict of posterity? We 
must record him as we would an adept in operative 
surgery, who has never invented an instrument or 
devised a plan to facilitate his operations or dimin- 
ish their pain, in comparison with the discoverer of 
anesthetic agents. He was a self-satisfied man. He 
had reason to be satisfied with his great success. 
But what self-satisfied man was ever of any particu- 
lar use to the world beyond the little moment of his 
own active life? He lived in the applause and 
secure from the satire of his fellows, because there 
was nothing positive and independent in his charac- 
ter to excite the animadversion of any one. He hid 
his talent ina napkin. Although he lived in the 
greatest era of civil reform, and belonged to a pro- 
fession whose proudest honor is to be :hampion of 
progress, liberty and amelioration, yet he was un- 
willing to identify himself heartily in that cause, 
and content to let others gain the glory of it. He 
contributed nothing to the increment of human 
knowledge of happiness. He sailed through the 
ocean of human life, a proud and stately ship, 
exciting admiration as he passed, but bearing no 
useful burden, and leaving no track behind. 


——_>—____—_ 


FINANCIAL LAW. 


SUPERIOR FoRCE-—- PLEDGED SECURITIES. 

[* McLemore, plaintiff in error, v. Louisiana State 

Bank, the United States Supreme Court, Davis, J., 
delivering the opinion, has just considered an important 
question arising out of circumstances connected with 
the war of the rebellion. The case was this: The plain- 
tiff was the owner of certain promissory notes and 
acceptances, in possession of the commercial firm in 
New Orleans, of which he was a member, which were 
pledged by the firm, in 1861 and 1862, to the bank, as 
security for money loaned to them. This was not met 
at maturity, and with the collaterals pledged for its 
repayment remained in possession of the bank until 
June llth, 1863, when the bank was put into liquida- 
tion by order of Major-General Banks, and its effects 
transferred to military commissioners, appointed to 
close it up. The officers of the bank, while submitting 
to this order, because they had no power to resist it, 
deemed it unjust and oppressive, and entered a protest 
against it, on their minutes. During the administra- 
tion of the affairs of the bank, by these commissioners, 
the pledged paper was sold for less than its face. In 
January, 1866, the military liquidation ceased, by order 
of Major-General Canby, and the effects of the bank 
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which were unadministered, were restored to the cor- 
porators. 

Davis, J., said: The plaintiff, on the theory that 
the securities were parted with illegally, seeks to make 
the bank responsible for the proceedings of the com- 
missioners, but this he cannot do. Certainly no act 
was done, or omitted to be done, by the bank, incon- 
sistent with its duty, for it was only bound to take that 
care of the pledge which a careful man bestows on his 
own property. 

It is true it was the duty of the bank to return the 
pledge, or show a good reason why it could not be re- 
turned. This it has done by proof, that without any 
fault on its part, and against its protest, the pledge was 
taken from it by superior force; and where this is the 
case, the common law as well as the civil law holds 
that the duty of the pledgee is discharged. 2 Kent, 
579; Story on Bailments, § 339; Commercial Bank v. 
Martin, 1 Annual, 344. That the proceedings of Gen- 
eral Banks and the liquidators appointed by him con- 
stituted “‘ superior force,’ which no prudent adminis- 
trator of the affairs of a corporation could either resist 
or prevent, is too plain for controversy. It was in the 
midst of war that the order was made, and with an 
army at hand to enforce it; there was nothing left but 
submission under protest. Any other course of ac- 
tion, under the circumstances, instead of benefiting, 
would have injured every one who had dealings with the 
bank. It has turned out that the plaintiff has suffered 
injury, but not through the fault of the officers of the 
bank, for they retained the notes and bills long after 
the paper for which they were given as security had 
matured, and until they were dispossessed of them by 
military force. Under such circumstances they have 
discharged every duty which they owed to the plain- 
tiff, and if loss has been occasioned in consequence of 
the military order in question, the bank is not respon- 


sible for it. 
—_——____>___—_ 


SUBSCRIPTIONS TO STOCK OBTAINED 
THROUGH FRAUD—LIABILITY OF STOCK- 
HOLDER OF INSOLVENT CORPORATION, 


HE liability of a stuckholder in an insolvent corpo- 
ration for subscription to stock obtained by fraud 
has just been considered by the United States Supreme 
Court in Upton, assignee, plaintiff in error, v. Tribilock. 
The action was brought by the assignee in bankruptcy 
of the Great Western Insurance Company of Illinois 
against defendant for eighty per cent of ten thousand 
dollars, the amount of stock subscribed by him. The 
defense was that the subscription was obtained by the 
fraudulent representations of the agent of the com- 
pany to the effect that the defendant would only be 
legally responsible for twenty per cent of the amount 
of subscription; that defendant had paid this twenty 
per cent in full discharge of his liabilities on the stock. 
The word “ non-assessable ’’ was stamped on the certi- 
ficate issued todefendant. It was held that the accept- 
ance and holding of a certificate of shares in a corpo- 
ration makes the holder liable to the responsibilities 
of a shareholder, and that any contract between the 
corporation and the stockholders limiting their lia- 
bility as to unpaid installments of stock, was void as 
to the rights of the assignee, who represevts creditors 
of the corporation. Hunt, J., who delivered the opin- 
ion, said: “ The law is presumed to be equally within 
the knowledge of all parties. That a stockholder may 
relieve himself from his liability by proof that he 








was misinformed as to the effect of his contract when 
he made it, would be a disastrous doctrine. That a 
defendant, who could not by contract lawfully relieve 
himself from liability as a stockholder, can accomplish 
that result by proof that it was fraudulently repre- 
sented to him that he could so relieve himself, would 
be strange indeed.”’ 

Another point in the case arose upon the question 
whether defendant had used reasonable diligence in 
discovering the alleged fraud and in repudiating his 
contract. The transaction took place in 1870, and the 
defendant stated that he did not suspect that he was 
liable according to law as to the eighty per cent until 
the assignee demanded it of him in 1873. In Feb- 
ruary, 1871, the defendant had asked for a rescission 
of his contract on the ground that it had been fraudu- 
lently represented that a note, which he gave for his 
stock, should be held in Iowa, which representation 
had been violated by the removal of the note to Chi- 
cago. The judge charged the jury in effect that the 
attempt of the defendant to repudiate the contract in 
1871, after finding that he had been deceived in some 
respects, could be made available in thisaction. Held, 
error. 

Miller, J., delivered a dissenting opinion, in which 
the Chief Justice and Bradley, J., concurred, holding 
that where an agent of an existing corporation pro- 
cures a subscription of additional stock in it by fraud- 
ulent representations, the fraud can be relied on as a 
defense to a suit for the unpaid installments, when 
suit is brought by the corporation; and that, if the 
stockholder has in reasonable time repudiated the con- 
tract and offered to rescind before the insolvency or 
bankruptcy of the corporation, the defense is valid 
agaiust the assignee of the incorporation. 


—_———__>____—. 


CIVIL WAR — EFFECT ON PARTNERSHIPS. 


|* Matthews v. MeStea, the United States Supreme 
Court adjudicated the question whether a state 
of civil war dissolved a partnership existing between 
persons in the hostile sections. The cause of action 
arose in an acceptance of a bill of exchange by Bran- 
don, Chambliss & Co., of New Orleans, it being alleged 
that Matthews was, at the time of the acceptance, a 
member of that firm. The bill of exchange was dated 
April 23, 1861, made payable in one year to the order 
of McStea, Value & Co., and it was accepted by Bran- 
don, Chambliss & Co. on the day of its date. The 
principal defense was that, at the time when the accept- 
ance was made, Matthews was a resident of New York; 
that other members of the firm were residents of 
Louisiana; and that, before the acceptance, the copart- 
nership was dissolved by the war of the rebellion. 
The question before this court is, whether the part- 
nership was dissolved by the war before April 23, 1861. 
The court held that the partnership was not dissolved 
at the time mentioned. Strong, J., who delivered 
the opinion, said that the general rule is that a state 
of war disselves commercial partnership between citi- 
zens of the contending nations, for their continued 
existence would involve community of interest and 
mutual dealing between enemies. Still further, civil 
war brings with it all the consequences in this regard, 
which attend upon astate of foreign war. But while 
this is true, as a general rule, it is not without excep- 
tions. Trading with a public enemy may be authorized 
by the sovereign, and even, toa limited extent, by a 
niilitary commander. See Bynkershoek, Quest. Jur. 
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Pub., lib. 1, ch. 3; Halleck, Treatise on Laws of War, p. 
676 et seq. In determining whether commercial inter- 
course was allowable between the Nurth and South at 
the time of the acceptance herein involved, the char- 
acter of the war and the manner in which it was com- 
menced ought not to be overlooked. No declaration of 
war was ever made. The proclamation of the President, 
April 19th, declared a blockade of the ports of certain 
States. A previous proclamation, made April 15th, 
calied for the militia to repossess the forts, property 
and places which had been taken from the United 
States government. The only interference with the 
business relations of citizens in all parts of the country, 
contemplated by the proclamation of April 19th, seems 
to have been such as the blockade might cause. That 
it was understood as an assent to continued business 
may be inferred from the subsequent action of the 
government in continuing mail service in Louisiana, 
and other rebellious States long after the blockade was 
declared. If it was not such an assent or permission, 
it was well fitted to deceive the public. In a civil war, 
itis important that unequivocal notice should be given 
of the illegality of commercial intercourse; for in a 
civil war only the government can know when the in- 
surrection has assumed the character of war. It seems 
that commercial intercourse between the North and 
South, except as restricted by the blockade, was law- 
ful, until the proclamation of August 16, 1861, issued in 
pursuance of the act of Congress of July 13, 1861. 


——__>__——— 


STUDIES THAT HELP FOR THE BAR. 
HE above formed the subject of a paper read re- 
cently by Sir Edward S. Creasy, ex-chief justice of 
Ceylon, at the opening meeting of the Law Amend- 
ment Society, Adam street, Adelphi, London. 

Sir E. S. Creasy said that his address was not in- 
tended to deal with schemes of legal education by 
which the law student received his strictly professional 
training for becoming a barrister. That matter had 
been fully provided for by the proper authority, the 
ecuncil appointed for the purpose by the four Inns of 
Court. He would only observe how gratifying it was 
to him to mark the general interest now taken in these 
matters, compared with the indifference which pre- 
vailed in times of which he had a strong personal recol- 
lection. The number and brilliancy of the prizes to 
be won through success at the English bar, and the 
sterling honors of a seat on the judicial bench, were 
continually increasing with the increase of imperial 
wealth, power, civilization, and intellectual energy. 
The spirit of enlightened jurisprudence, of compre- 
hensive forensic philosophy, which they might hope 
to see soon prevalent over all the tribunals, would tell 
more and more in favor of the young advocate, who, 
to good natural abilities and a strong will, added the 
results of high mental training on sound principles. 
The competition would probably be more severe than 
formerly, but there would be less jostling with unwor- 
thy rivals. The new rules respecting the admission of 
students, as well as those which prescribed their for- 
ensic curriculum, must greatly, though gradually, pu- 
rify the profession. The Margitis spirit was terribly 
rampant in England at present; and there was no 
class of students whom it was calculated to injure 
more than him who was meant for the bar. He spoke 
advisedly. He knew that the advocate in full prac- 
tice was continually called on to deal at short notice 
with questions connected with almost every science 





and art; and it might seem that a discursive educa- 
tion was the best preparative for a discursive practice. 
But the fact was undeniable, that the very valuable 
forensic power of rapidly comprehending each subject 
pro re nata, could never be wielded by any who had 
not trained their minds to the thorough mastery of 
some one or more subjects. His advice to students 
long had been, ‘‘ Learn some one or few chosen sub- 
jects laboriously and profoundly.” Controversies, to 
be settled by argument and not by brute force, must 
necessarily exist among civilized men. To secure 
a fair trial it was indispensable to provide the means 
of bringing fully and fairly before the judge the 
facts and arguments on both sides. For this pur- 
pose it had been thought necessary in almost every 
civilized country, ancient as well as modern, to have a 
trained body of professional men, by one or more of 
whom the case on either side might be conducted, ac- 
cording to pre-appointed and orderly forensic regula- 
tions. This by no means involved any right for the 
professional advocate to employ any artifice or scheme 
of attack which would not be fairly open to the liti- 
gaut himself if conducting his own case. A few years 
ago one, who had been most eminent in our courts, 
permitted himself to utter, on a great public occasion, 
the sentiment that ‘‘ the first great duty of an advo- 
cate is to reckon every thing subordinate to the inter- 
ests of his client.’’ But this doctrine was promptly 
disowned and rebuked by the Lord Chief Justice of 
England, who was present. Sir Alexander Cockburn 
declared that ‘‘the arms which an advocate wields he 
ought to use asa warrior, not as au assassin. He ought 
to uphold the interests of his client per fas, but uot 
per nefas.”” As for the objection that no one should 
plead a cause unless he thoroughly approved of it, the 
answer was as true as old, that, until a case was tried 
out, they could not, in general, know which side was 
right or wrong; or, rather, they could not know on 
which side right or wrong preponderated. It was a 
remark made by Lord Eldon, that ‘* people talk about 
the law as if each litigant’s case was either all black or 
all white; whereas the great majority of cases are 
gray.’’ First and foremost amongst the studies neces- 
sary to qualify men for the bar were English aud 
classics, It was hardly possible for a barrister to fol- 
low up his profession if he were ignorant of the lan- 
guage of Roman law, and of all the medizwval and of 
many of the modern commentators on that law. Greek, 
though not so palpably indispensable, could not be 
neglected without heavy loss, and was, in point of fact, 
always studied together with Latin under the joint 
title of the classics. Next he ranked the mathematics. 
He should go out of the proper bounds of his address 
if he were to attempt to set up any thing like a formal 
scheme for the study of rhetoric. He had indicated 
the sources; he would only add a few hints about 
using them. But first, he must say something about 
the detectiun of gross rhetorical, or, as they were gen- 
erally called, of sophistical fallacies. These things 
must be learned, however resolved the student might 
be not to taint his mind practicing them. He must 
learn them, so as to grapple with adversaries who em- 
ploy them against him. There had been great differ- 
ence of opinion among able men as to the good and the 
ill effects of frequent and early part.cipation in the 
sham fights of debating societies. His own opinion 
was decidedly in favor of attending them, provided 
(and the proviso was very important) that the student 
always remembered the nature of the place and its 
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proper purpose. The student, when at a debating so- 
ciety, should ever keep before his mind the fact that 
his purpose is not to win plaudits in that mimic en- 
counter, but to get well trained for actual conflicts 
hereafter. He had a caution to add, which applied to 
an advocate when he had got full practice even more 
strongly than to a commencing student. In however 
honorable a spirit he might follow his profession, the 
habit of having always to maintain a pre-appointed 
side — of finding arguments, and such arguments only 
as would suit the foregone conclusion, instead of letting 
the conclusion depend on a free and full examination 
of the arguments on all sides— had an unhealthy ef- 
fect on the mind. In order to counteract as far as 
possible this evil influence, he should always keep up 
some line of study, seeking after truth for the sake of 
truth, and for the sake of truth alone. 
——__>__—_ 
COURT OF APPEALS ABSTRACT. 


ABATEMENT. 


Stipulation of attorney against abatement of action.— 
One Peck commenced an action against defendant 
to recover damages for an alleged wrongful ejection 
from defendant's car, aud recovered a judgment 
therein, which was set aside upon appeal and a new 
trial granted. Subsequently, at a Circuit Court, where 
the cause was noticed for trial, the defendant’s coun- 
selapplied for a postponement of the trial, and as a 
condition therefor, stipulated in writing that in case 
of the death of the then plaintiff before final judg- 
ment and determination of the action, the cause of 
action should survive, and any verdict and judgment 
therein be regarded as if rendered in his life-time. 
This stipulation was presented to the court with the 
application for postponement. The application was 
granted. Before the case came on for trial Peck died, 
and Cox, his executor, was substituted as plaintiff. 
Upon the trial judgment was rendered for the plaintiff, 
which was reversed on appeal and new trial granted, on 
the ground that the stipulation was invalid and the ac- 
tion abated. 6 N. Y. Sup. 405; 4 Hun, 176. Held, 
error; that the giving of the stipulation must, under 
the circumstances, be regarded as a compliance by the 
defendant’s counsel with a condition imposed by the 
court upon granting the postponement, and, as such, 
was within the authority of the counsel, and that the 
court could lawfully exact it as a condition of post- 
poningthe trial. (Ames v. Webber, 10 Wend. 575, 624; 
8. C., 11 id. 186; Griffith v. Williams, 1 Cromp. & J. 47; 
Palmer v. Cohen, 2 B. & Ad. 966.) The plaintiff could, 
in view of the stipulation, have lawfully proceeded 
with the action in the name of the testator, or he 
could be substituted, as was done. The general term 
having reversed the judgment on the ground that the 
action abated, and denied a new trial without consider- 
ing other grounds upon which a new trial was claimed, 
the judgment of the general term was reversed and 
the cause was remitted to that court for the considera- 
tion of the other questions in the case. Coxv. N. Y. 
0. & H. R. R. R. Co. Opinion by Andrews, J. 

R. A. Stanton, for appellant. 

Isaac 8S. Newton, for respondent. 


ACTION. 
Against heir at law and next of kin.—Plaintiff brought 
action against defendant, as heir at law and next of 


kin of one D. who died intestate, leaving property, 
real and personal, to recover moneys, claimed to be due 








for services rendered said intestate in his life-time by 
plaintiff, pursuant to an agreement. The complaint 
alleged among other things that defendant had received 
from the proceeds of D.’s real estate, moneys equal 
in amount to plaintiff’s claim. At the trial defend- 
ant proved that this claim had been presented tothe 
administrators of D.’s estate, and had been by them 
rejected; that it was not referred pursuant to the 
statute, and that plaintiff failed to sue within six 
months thereafter. It was also proved that thére was 
a large sum of money in the hands of the administra- 
tors unadministered when the action was brought, but 
which was afterwards distributed. The referee dis- 
missed the complaint. Held (affirming the judgment 
below), that plaintiff could not maintain the action on 
the grounds (1) that it did not appear that the deceased 
left no personal assets out of which the debt could be 
obtained, or that it could not be collected in the man- 
ner provided by 2 R.S. 452, § 32; (2) that the action 
having been commenced, within two years after letters 
of administration were granted, was barred by 2 R. 8. 
109, § 53, and this objection was not waived by an 
omission to plead it; (3) that plaintiff having presented 
his claim tothe administrators, aud it having been 
rejected by them, he had no remedy under 2R. 8S. 90, 
§ 42; (4) that the action was not brought within six 
months after its rejection by the administrators as re- 
quired by 2 R.S., p. 89, §38 —such requirement being 
applicable as wellin an action against an heir at law as 
against an administrator or executor. Selover vy. Coe. 
Opinion by Miller, J. 
Joseph M. Pray, for appellant. 
N. H. Clement, for respondent. 
APPEAL. 

Inan action to determine the validity of a lease, the 
plaintiffs alleged in their complaint that if the lease 
was adjudged valid the pecuniary result would not be 
objectionable to plaintiffs. Fleld, that this was not a 
surrender by the plaintiffs of the right to appeal from 
the judgment of acourt, nor did it amount to an 
estoppel of the exercise of such right. The right to 
appeal being a valuable right, an agreement to surren- 
der it must be based upon a consideration, or the facts 
must amount to an estoppel. Ogdensburg and Lake 
Champlain R. R. Co. v. Vermont and Canada R. R. 
Co. Opinion by Earl, J. 

MANUFACTURING CORPORATION, 

Defendants, trustees of a manufacturing corpora- 
tion, organized under chapter 40, Laws of 1848, were 
charged with a violation of 1 R. S. p. 601, § 2, in hav- 
ing declared and paid dividends from the capital stock 
and not from surplus profits. Held (affirming the 
judgment below, 5 N. Y. Sup. 305; 8S. C., 4 Hun, 
648), that the case was governed by section 13 of the act 
of 1848, and not by the Revised Statutes, and that the 
act of 1848 provides the only penalty recoverable as 
such, in cases of the kind, and alone names the class 
of persons who may sue therefor. Eacelsior Petro- 
leum Co. v. Lacey. Opinion by Folger, J. 

W. H. Dickinson, for appellant. 

J. E. Parsons, for respondent. 


MAYHEM. 


Indictment and conviction for mayhem under 2 R. 
S. 664, § 27, in biting off a portion of the ear of com- 
plainant. There was no evidence tending to show 
that the prisoner lay in wait for the complainant, or 
that prior to the commission of the offense he had con- 
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templated or intended to do the act, but on the other 
hand, the proof showed that the act was done upon 
the impulse of the moment in an unexpected affray. 
The judge at the trial charged the jury that if they 
found *‘from the evidence that the prisoner willfully 
and intentionally seized the left ear of the complainant 
with his teeth at any time during the affray with the 
intention of biting it off, and did willfully and inten- 
tionally and on purpose bite it off, that though the inten- 
tion to bite off his ear originated or was first meditated 
but an instant before he seized the ear, they would be 
authorized to find that he bit the ear off from ‘ pre- 
meditated’ design, within the meaning of the statute.”’ 
Held (reversing the judgment below, 5 Hun, 369), 
error; the statute makes the crime depend upon a 
premeditated design, ‘‘evinced by laying in wait for 
the purpose, or in any other manner ;’’ and where there 
is no evidence of “‘ laying in wait,’’ the premeditated 
design must be evinced in some like or similar manner, 
showing that there was an antecedent and secret pur- 
pose to commit the act before it was done. Godfrey 
v. People. Opinion by Miller, J. 
Wm. F. Howe, for plaintiff in error. 
Benj. K. Phelps, for defendant in error. 





PRACTICE. 

The defendant in an action appeared therein spec- 
ially for the purpose of objecting to the jurisdiction of 
the court, and demurred to the complaint because it 
appeared on the face thereof that the court had not 
jurisdiction of their persons, the process not having 
been duly served. Held, that the defendants had 
waived the objection by appearing and demurring. 
(See 6 N. Y. Sup. 489.) Ogdensburgh, etc., R. R. Co. v. 
Vermont & Canada R. R. Co. Opinion by Earl, J. 

REFERENCE. 

The complaint in an action contained three counts 
all on contract, but the second of which was fora 
cause of action which would not involve the examina- 
tion of a long account. Held (affirming the order 
below, 4 Hun, 577) that the action was referable. Place 
v. Chesebrough. Opinion by Miller, J. 


VERDICT. 

Mistuke in delivery: affidavils to eorrect.—The rule 
that courts will not receive the affidavits of jurors to 
prove misconduct on their part, or any act done by 
them which would tend to impeach or to overthrow 
their verdict, or that they mistook the effect of their 
verdict, and intended something different, does not 
apply to a case where the jury have been misunder- 
stood by the court or erroneously reported to it, and 
the entry made is not and was not their verdict. 

Therefore, where the foreman of a jury made an 
unintentional mistake in reporting to the court the 
verdict, and it was entered as erroneously delivered. 
and a motion was made at the same circuit, and im- 
mediately after the entry, to correct the same, held 
(reversing the order of the general term), that the 
affidavits of the jurors as to the true verdict were ad- 
missible, and if they established the error, the party 
injured was entitled to the relief. (Cogan v. Ebden, 1 
Burr. 283; Sargent v. Denison, 5 Cow. 106; Ea parte 
Cuykendoll, 6 Cow. 53; Jackson v. Dickenson, 15 J. R. 
309; Roberts v. Hughes, 7 M. & W. 399; Prussel v. 
Knowles, 4 How. [Miss.] 90.) Dalrymple v. Williams. 
Opinion by Allen, J. 

Samuel Hand, for appellant. 

A. M. Bingham, for respondent. 





BILL OF EXCHANGE—PAROL PROMISE OF 
ACCEPTANCE — LEX LOCI. 


SUPREME COURT OF THE UNITED STATES. 
ScuppeER, plaintiff in error, v. UNron NATIONAL 
BANK OF CHICAGO. 


A bill of exchange was drawn by a party in Illinois on a 
partyin Missouri and made payable in Illinois; and the 
drawee being then in the latter State orally promised 
toaccept it. Held, that, as according to the law of Llli- 
nois an oral promise to accept was valid and equivalent 
to an acceptance, the drawee was liable to the bank 
which paid the bill. 


‘WHE facts appear in the opinion. Mr. Justice Hunt 
delivered the opinion of the court. 

It is not necessary to examine the question whether 
a denial of the motion to set aside the summons can 
be presented as a ground of error on this hearing. The 
facts are so clearly against the motion that the ques- 
tion does not arise. 

Nor does it become necessary to examine the ques- 
tion of pleading, which is so elaborately spread out in 
the record. The only serious question in the case is 
presented upon the objection to the admission of evi- 
dence, and to the charge of the judge. 

Upon the merits, the case is this: The plaintiff be- 
low sought to recover from the firm of Henry Ames & 
Co., of St. Louis, Missouri, the amount of a bill of ex- 
change, of which the following is a copy, viz. : 

** $8,125.00. Cuicaao, July 7, 1871. 

‘* Pay to the order of the Union National Bank eight 
thousand one hundred and twenty-five dollars, value 
received, and charge it to the account of 

‘“*LELAND & HARBACH. 

“To Messrs. Henry Ames & Co., St. Louis, Mo.” 


By the direction of Ames & Co., Leland & Harbach 
had bought for them and, on the 7th day of July, 1871, 
shipped to them at St. Louis 500 barrels of pork, and 
gave their check on the Union Bank to Hancock, the 
seller of the same, for $8,000. 

Leland & Harbach then drew the bill in question 
and sent the same by their clerk to the Union Bank 
(the plaintiff below), to be placed to their credit. The 
bank declined to receive the bill unless accompanied 
by the bill of lading or other security. The clerk re- 
turned and reported accordingly to Leland & Har- 
bach. One of the firm then directed the clerk to re- 
turn to the bank and say that Mr. Scudder, one of the 
firm of Ames & Co. (the drawees), was then in Chi- 
cago and had authorized the drawing of the draft; 
that it was drawn against 500 barrels of pork that day 
bought by Leland & Harbach for them and duly ship- 
ped to them. The clerk returned to the bank and 
made this statement to its vice-president, who there- 
upon, on the faith of the statement that the bill was 
authorized by the defendants, discounted the same, and 
the proceeds were placed to the credit of Leland & 
Harbach. Out of the proceeds the check given to 
Hancock for the pork was paid by the bank. 

The direction to inform the bank that Mr. Scudder 
was in Chicago and had authorized the drawing of the 
draft was made in the presence and in the hearing of 
Scudder, and without objection by him. 

The point was raised in various forms upon the ad- 
mission of evidence, and by the charge of the judge, 
whether, upon this state of facts, the firm of Ames & 
Co., the defendants, were liable to the bank for the 
amount of the bill. The jury, under the charge of the 
judge, held them to be liable, and it is from the judg- 
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ment entered upon that verdict that the present writ 
of error is brought. The question is discussed in the 
appellant’s brief, and properly, as if the direction to 
the clerk had been given by Scudder in person. The 
jury were authorized to consider the direction in his 
name, in his presence and hearing, without objection 
by him, as made by himself. The objection relied on 
is that the transaction amounted at most to a parol 
promise to accept a bill of exchange then in existence. 
It is insisted that such a promise dves not bind the de- 
fendants. 

The suit to recover upon the alleged acceptance, or 
upon the refusal to accept, being in the State of Illi- 
nois, and the contract having been made in that State, 
the judgment is to be given according to the law of 
that State. The law of the expected place of perform- 
ance, should there be a difference, yields tothe lex fori 
and the lex loci contractus. 

In Wheaton on Conflict of Laws, § 401 p, the rule is 
thus laid down: “ Obligations, in respect to the mode 
of solemnization, are subject to the rule locus regit 
actum; in respect to their interpretation, to the lex 
loci contractus ; in respect to the mode of their per- 
formance, to the law of the place of their performance. 
But the lex fori determines when and how such laws, 
when foreign, are to be adopted, and in all cases not 
specified above, supplies the applicatory laws.’ Miller 
v. Tiffany, 1 Wall. 310; Chapman v. Robertson, 6 Paige, 
634; Andrews v. Pond, 13 Pet. 78; Lamesse v. Baker, 
3 Wheat. 147; Adams v. Robertson, 37 Ill. 59; Fer- 
guson v. Fuffe, 8 C.& F. 121; Bain v. Whitebarre R. C., 
38 H. L. Cas. 1; Scott v. Pilkington, 15 Abb. Pr. 280; 
Story’s Conflict of Law, 203; 10 Wheat. 383. 

The rule is often laid down that the law of the place 
of performance governs the contract. Mr. Parsons, in 
his treatise on Notes and Bills, uses this language: “If 
a note or bill be made payable in a particular place, it 
is to be treated as if made there, without reference to 
the place at which it is written or signed or dated.”’ 
Page 324. For the purpose of payment, and the inci- 
dents of payment, this isa sound proposition. Thus, 
the bill in question is directed to parties residing in St. 
Louis, Mo., and contains no statement whether it is 
payable on time or at sight. It is in law a sight draft. 
Whether a sight draft is payable immediately upon 
presentation, or whether days of grace are allowed, 
and to what extent, is differently held in different 
States. The law of Missouri, where this draft is pay- 
able, determines that question in the present instance. 
The time, manner, avd circumstances of presentation 
for acceptance or protest, the rate of interest when 
this is not specified in the bill (Young v. Harris, 14 B. 
Monr. 556; Parry v. Ainsworth, 22 Barb. 118), are 
points connected with the payment of the bill, and are 
also instances to illustrate the meaning of the rule. 
that the place of performance governs the bill. The 
same author, however, lays down the rule that the 
piace of making the contract governs as to the for- 
malities necessary to the validity of the contract. 
Page 317. Thus, whether a contract shall be in writing, 
or may be made by parol, is a formality to be deter- 
mined by the law of the place where it is made. If 
valid there the contract is binding, although the law 
of the place of performance may require the contract 
to be in writing. Dacosta v. Hutch, 4 Zab. 319. 

So when a note was indorsed in New York, although 
drawn and made payable in France, the indorsee may 
recover against the payee and indorser upon a failure 
to accept, although by the laws of France such suit 








cannot be maintained until after default in payment. 
Aymar v. Shelden, 12 Wend. 439. So if a note, payable 
in New York, be given in the State of Illinois for 
money there lent, reserving ten per cent interest, 
which is legal in that State, the note is valid, although 
but seven per cent interest is allowed by the laws of 
the former State. Miller v. Tiffany, 1 Wall. 310; De- 
peaw v. Humphry, 20 How. 1; Chapman v. Robertson, 
6 Paige, 634; Andrews v. Pond, 13 Pet. 65. 

Matters bearing upon the execution, the interpreta- 
tion, and the validity of a contract, are determined by 
the law of the place where the contract is made. Mat- 
ters connected with its performance are regulated 
by the law prevailing at the place of performance. 
Matters respecting the remedy, such as the bringing 
of suits, admissibility of evidence, statutes of limita- 
tion, depend upon the law of the place where the suit 
is brought. 

A careful! examination of the well-considered decis- 
ions of this country and of England will sustain these 
positions. 

There is no'statute of the State of Ilinois that requires 
an acceptance of a bill of exchange to be in writing, 
or that prohibits a parol promise to accept a bill of ex- 
change. On the contrary, a parol acceptance and a 
parol promise to accept are valid in that State, and the 
decisions of its highest court hold that a parol promise 
to accept a bill is an acceptance thereof. If this be so, 
no question of jurisdiction or of conflict of laws 
arises. The contract to accept was not ouly made in 
Illinois, but the bill was then and there actually ac- 
cepted in Illinois, as perfectly as if Mr. Scudder had 
written an acceptance across its face and signed thereto 
the name of his firm. The contract to accept the bill 
wus not to be performed in Missouri. It had already 
by the promise been performed in Illinois. The con- 
tract to pay was, indeed, to be performed in Mis- 
souri, but that was a different contract from that of 
acceptance. Nelsun v. First Nat. Bank, 48 Lil. 89; 
Mason vy. Dousey, 35 id. 424; Jones v. Bank, 34 id. 319. 

Unless forbidden by statute, it is the rule of law 

generally that a promise to accept an existing bill is 
an acceptance thereof, whether the promise be in 
writing or by parol. Wynne v. Raikes, 5 East, 514; 
Bank of lreland v. Archer, 11 M. & W. 383; How v. 
Loring, 24 Pick. 254; Ward v. Allen, 2 Mete. 53; Bank 
v. Woodruff, 34 Vt. 92; Spalding v. Andrews, 12 
Wright, 411; Williams v. Winans, 2 Green (N. J.) 309; 
Storer v. Logan, 9 Mass. 56; Byles on Bills, § 149; Bur- 
ney v. Withington, 37 N. Y. 112; see the Lllinvis 
cases cited supra. Says Lord Ellenborough, in the 
first of these cases, ‘“‘a promise to accept an existing 
bill is an acceptance. A promise to pay it is also an 
acceptance. A promise, therefore, to do the one or the 
other, i. e., to accept or certainly pay, cannot be less 
than an acceptance.”’ In Williams v. Winans, Ch. J. 
Hornblower says: “ The first question is whether a 
parol acceptance of a bill will bind the acceptor, and 
of this there is at this day no room to doubt. The 
defendant was informed of the sale and that his son 
had drawn an order on him for $125, to which he an- 
swered it was all right; he afterward found the inter- 
est partly paid and the evidence of payment indorsed 
upon it in the handwriting of the defendant. These 
circumstances were proper and legal evidence from 
which the jury might infer an acceptance.” 

It is a sound principle of morality, which is sus- 

tained by well-considered decisions, that one who 
promises another, either in writing or by parol, that he 
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will accept a particular bill of exchange and thereby 
induces him to advance his money upon such bill, in 
reliance upon his promise, shall be held to make good 
his promise. The party advances his money upon an 
original promise, upon a valuable consideration, and 
the promisor is, upon principle, bound to carry out 
his undertaking. Whether it shall be held to be an 
acceptance, or whether he shall be subjected in dam- 
ages for a breach of his promise to accept, or whether 
he shall be held to be estopped from impeaching his 
word, is a matter of form merely. The result in either 
event is to compel the promisor to pay the amount of 
the bill with interest. Townley v. Sumdel, 2 Pet. 170; 
Boyce v. Edwards, 4 id. 111; Goodrich v. Gordon, 15 
Johns. 6; Scotti v. Pilkington, 15 Abb. Pr. 280; On- 
tario Bank v. Worthington, 12 Wend. 593; Bissell v. 
Lewis, 4 Mich. 450; Williams v. Winans, 2 Green, 
389. 

These principles settle the present case against the 
appellants. 

It certainly does not aid their case that after assur- 
ing the bank, through the message of Leland & Har- 
bach, that the draft was drawn against produce that 
day shipped to the drawees, and that it was drawn by 
the authority of the firm (while in fact the produce 
was shipped to and received and sold by them), and 
that the bank in reliance upon this assurance dis- 
counted the bill. Mr. Scudder should at once have 
telegraphed his firm in St. Louis to delay payment of 
the draft, and by a subsequent telegram should have 
directed them not to pay it. 

The judgment must be affirmed. 


—_——_.@——__— 


RECENT AMERICAN DECISIONS. 


SUPREME COURT OF CONNECTICUT.* 
BANK. 


The treasuror of the plaintiffs, a manufacturing cor- 
poration, sent by a messenger a check received for 
goods sold, to a bank in a neighboring city, in which 
they kept an account, indorsing the check to the order 
of the cashier of the bank. The treasurer knew at 
the time that the messenger was untrustworthy. The 
check was inclosed in a sealed envelope, with a deposit 
ticket, but the messenger broke open the envelope, 
and presented the check to the teller of the bank, stat- 
ing that the plaintiffs wished him to get the amount 
in currency to pay their hands. The teller, after con- 
sultation with the cashier, and further inquiry of the 
messenger, gave him the bills, and he absconded with 
the money. The plaintiffs had in former cases ob- 
tained currency from the bank upon their own checks 
and once upon a note discounted, but in no instance 
upon the check of a third person, and the payment in 
this case was not in the usual course of business. In 
a suit brought by the plaintiffs against the bank for the 
amount of the check, it was held that they were enti- 
tled to recover. Bristol Knife Co. v. First National 
Bank. 

COMMON CARRIER. 

Action against a railroad company for an injury to 
a horse transported upon theirroad. Defense, a stipu- 
lation in the bill of lading exempting them from lia- 
bility. The court charged the jury that defendants 
were still liable for an injury caused by want of ordi- 





* From John Hooker, Esq., Reporter, to appear in 41 Con- 
necticut Keports. 





nary care on their part. Held, that the charge was 
correct. Welch v. Boston & Albany R. R. Co. 

A stipulation by a bailee for hire, for exemption 
from the consequences of his own negligence, has no 
validity. Ib. 

There may, however, be a valid stipulation for a de- 
gree of responsibility less than that imposed by law. 
lb. 

Where a stipulation in such a case was open to a 
question as to whether it intended an exemption from 
all liability, or only a limitation of the common-law 
liability, and the judge charged the jury that it was 
void, but that the defendants would be liable only for 
want of ordinary care, it was held that the defendants 
were not injured by the charge of the judge that the 
stipulation was void, even if it were not so, since he 
held them only to the degree of liability to which they 
would have been held under any construction of it. Ib. 


CONSPIRACY TO DEFRAUD. 


Where sundry notes of like character were obtained 
of different persons by a series of fraudulent acts, the 
whole being done under a conspiracy to defraud, held 
that, for the purpose of proving the fraud as to one of 
the notes, evidence was admissible of the fraudulent 
proceedings with regard to the others. Knotvwell v. 
Blanchard. 

And held to be admissible against a party who had 
purchased the note with knowledge of the fraud, in 
the same manner that it would have been against the 
conspirators themselves. 


DAMAGES. 

The rule of damages in breaches of covenant of 
seizin is generally the consideration paid and interest, 
because the party has taken nothing by his deed. 
Hartford & Salisbury Ore Co. v. Miller. 

But if he takes any benefit from the deed, directly 
or indirectly, either through its own force or by the 
acts of others, the value of that benefit is to be con- 
sidered in estimating the damages. Ib. 

The rule is the same that determines the damages in 
any other case of a breach of contract, namely, the 
actual damages sustained. Ib. 


— - > 


RAILROAD CORPORATION—RELATION OF 
GOVERNMENT TO UNION PACIFIC 
RAILROAD. 

N United States, appellant, v. Union Pacific Railroad 
Co., the United States Supreme Court has just de- 
cided an important question relating to the rights of 
the Union Pacific Railroad in its transactions with the 
government. The railroad company, conceding the 
right of the government to retain one-half of the com- 
pensation due it for the transportation of mails, mili- 
tary and Indian supplies, and apply the same to re- 
imburse the government for interest paid by it in 
bonds issued to the company to aid in its construction, 
seeks to establish, by this suit, its right to the other 
half. The United States, on the other hand, having 
paid interest on these bonds in excess of the sums 
credited to the company for services rendered by it, 
insists upon its right to withhold payment altogether, 
on the ground that it has a general right of set-off. 
The court holds (Davis, J., delivering the opinion), that 
as the Act of Congress only requires that the company 
shall pay the bonds at maturity, the phrase “‘ at matur- 
ity’? meaus when the bonds are due, which is thirty 





years after their issue; and that although the govern- 
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ment has to pay the interest on the bonds semi- 
annually, yet the company is not bound to repay such 
interest every six months, but is obliged to discharge 
its debt only, as the Act of Congress provides, viz., 
one-half of the compensation due the company for 
services to the government and five per cent of the net 
earnings of the road. The company is, therefore, 
entitled to recover one-half of the compensation due 
from the government for freight and transportation. 


———___—_——. 


BOOK NOTICES. 

Reports of Cases Determined in the Supreme Court of the 
State of California. By Charles A. Tuttle, Reporter. 
Vol. XLIX. San Francisco: Sumner, Whitney & Co.; 
A. L. Bancroft & Co., 1875. 

HIS volume of California reports contains cases 
determined at the October term, 1874, and the Jan- 
uary and April terms, 1875. Among the more import- 
ant cases we notice the following: Bryant v. Wilcox, 

p. 47, holds that where the indorser of a promissory 

note, before its maturity, tells the holder to give him- 

self. no uneasiness about the note, that it will be paid 
at maturity, that he is collecting money for the maker 

and will see that the note is paid, this amounts to a 

waiver of demand, notice and protest. Bruce v. Lytle, 

13 Barb. 163, was cited as authority for this decision. 

People v. Solo, p. 67, decides that the word “ cow,” in 

the section of the penal code of California relating to 

larceny, includes ‘“heifer;’’ and one who steals a 

heifer may be criminally prosecuted as for stealing a 

cow. This decision was arrived at under the canon of 

construction in the California Code, that ‘the rule of 
the common law, that penal statutes are to be strictly 
construed, has no application to this Code. All its 
provisions are to be construed according to the fair 
import of their terms, with a view to effect its objects 
and to promote justice.’’ In Pastene v. Adams, p. 87, 
an important point in the law of negligence is dis- 
posed of by the court in a single paragraph. Defend- 
ant carelessly piled lumber and allowed it to remain 
so; one Randall drove his team near and caused the 
pile to fall, injuring plaintiff’s leg. Held, that the 
negligence of defendant was a direct and proximate 
cause of the injury, and that he was liable therefor. 

In Ex parte Le Bur, p. 159, it was held that a prisoner 

convicted in a United States court and confined in a 

State prison is, nevertheless, deemed to be in the cus- 

tody of the federal government, and a writ of habeas 

corpus will not lie from a State court to release him. 

Ableman v. Booth, 21 How. (U. 8.) 523, was relied on. 

In People v. Cotta, p. 166, it is held that it was not 

error to charge the jury, in a murder case, ‘‘ that there 

need be no appreciable space of time between the in- 

tention to kill and the act of killing.’’ In People v. 

Lightner, p. 226, the indictment charged the defendant 

with an assault with intent to commit murder. Com- 

mitted with a certain large knife. The verdict was 

“guilty of assault with a deadly weapon, with intent 

to inflict upon the person of another a bodily injury 

without cause or excuse.”’ Held, that the verdict 
could stand. Falk v. Waterman, p. 224, holds that in 
an action for trespass in breaking into plaintiff's rooms 
and injuring and destroying his property, the dam- 
ages must not include counsel fees and other expenses 

growing out of the litigation. Howell v. Scoggins, 48 

Cal. 355, and Earl v. Tupper, 45 Vt. 286; Lloudley v. 

Watson, id. 292, were cited as authority for this decis- 

ion. In Chase v. Evoy, p. 467, it was held that on a 

note payable thirty days after demand no cause of ac- 





tion arises until thirty days after a demand has actually 
been made; andthat where the maker dies, no demand 
having been made, a presentation of the note to his 
administratrix for allowance as a claim against the 
estate, is not a demand of payment. 

There are a very large number of cases reported in 
the volume, and many of them decide points of gen- 
eral interest. But the judgments of the courts are 
not elaborately expressed, some opinions occupying 
only a small part of a page, and very few cases being 
cited as authorities. The opinions have the rare merit 
of simplicity and brevity. The typographical appear- 
ance of the volume is not equal to that of some of our 
eastern reports. Mr. Tuttle has succeeded in getting 
so many decisions into this volume that we must 
thank him specially. The reporting is, as a rule, well 
done. 


Reports of Selected Civil and Criminal Cases Decided in the 
Court of Appeals of Kentucky. By W. P. D. Bush, Re- 
porter. Vol. X. Louisville: John P. Morton & Co., 1875 

This volume of Kentucky reports contains cases de- 
cided at the Winter Term of 1873 and the Summer and 
Winter Terms of 1874. Among the important cases 
reported we find the following: 

Berry v. Commonwealth, p. 15, holds that to excuse a 
homicide on the ground of self-defense the slayer must 
have reasonable ground to believe and must believe 
that he is in immediate danger of losing his life or of 
great bodily harm from the attack of his assailant. 
Ebersole & McCarty v. Adams, p. 83, holds that State 
legislatures have the power to pass bankrupt laws or 
insolvent laws where there is no act of Congress in 
force establishing a uniform system of bankruptcy 
conflicting with such law. Ogden v. Saunders, 12 
Wheat. 273; Boyle v. Zacharie, 6 Pet. 348: Baldwin v. 
Hale, 1 Wall. 223, are relied upon for this conclusion. 
Ray's Administrators v. Bank of Kentucky , p. 344, pre- 
sents the following facts: A special deposit of money 
was made with the branch of the Bank of Kentucky at 
Bowling Green. Afterward this branch was with- 
drawn and a new bank established with the same 
officers. The deposit went into its possession and was 
embezzled. Held, that unless the depositor directly 
or by implication assented to the transfer of his deposit 
the Bank of Kentucky would be liable for the loss. 
But if the deposit was stolen or appropriated by the 
cashier of the new bank, that bank being regarded by 
the depositor as the agent of the Bank of Kentucky, 
the latter bank would not be liable unless the officers of 
the new bank had reasonable ground to suspect the 
integrity of the cashier. Thurmond v, Andrews and 
wife, p. 400, holds the following points: A discharge 
in bankruptcy releases the bankrupt from all debts 
provable against his estate, and the certificate is con- 
clusive of the discharge and its regularity when pre- 
sented in a State court. This is in accordance with 
the weight of authority on thispoint. Elizabeth, Lex- 
ington & Big Sandy R. R. Co. v. Combs, p. 382, is au- 
thority for the proposition that where a railroad is laid 
through a street, damage from smoke, soot or fire from 
locomotives thrown or blown upon adjacent houses is 
ground for an action against the railroad company. 
Where the injury is permanent and continuing in its 
nature a single recovery may be had for the whole in- 
jury to result from the acts complamed of; but the 
diminution of the value of the property is the measure 
of damages. An important case is Whitesides v. North- 
ern Bank of Kentucky. p. 501, which holds that whers 
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the owner of a bill of exchange alters the general ac- 
ceptance thereof by adding a place of payment, the bill 
is rendered void. Burchfield v. Moore, 3 Ellis & Bl. 
683; 25 Eng. Law & Eq. Rep. 123; Oakey v. Wilcox, 3 
How. (Miss.) 330; 2 Parsons on Bills & Notes, 548, are 
cited as 2uthority for this position. Woolfolk v. Bank of 
America, 504, is an elaborate case and holds that where 
blanks are left in a bill of exchange, and left with the 
party in whose favor it is drawn, and the latter in- 
creases the figures in the margin and fills up the blank 
in the body to correspond, the innocent holder can re- 
cover the face of the bill. This is in accordance with 
the current of authorities, we believe. Baker v. Com- 
monwealth, p. 592, discusses the disbarment of an attor- 
ney and decides that, while authorities are to be found 
that an attorney cannot be disbarred unless the offense 
charged is indictable, yet the weight of authority 
(which this court follows) is to the effect that an at- 
torney may be disbarred when by bad professional 
practices he has forfeited his right to public confidence 
as a practitioner. 

There are many other cases of general interest; and 
the volume is fully equal to its predecessors, in value to 
the profession. 





Tennessee Chancery Reports. Reports of Cases argued in the 
Court of Chancery of the State of Tennessee and decided 
by the Hon. William F. Cooper, Chancellor of the 
Seventh Chancery District at Nashville. Vol. I. 
Louis: G. I. Jones & Co., 1875. 


In dedicating this volume of reports to Chief Justice 
Nicholson of the Supreme Court of the State, Chancel- 
lor Cooper calls it the “first heir’’ of his ‘“‘ invention.” 
But independent of this statement we should have no 
suspicion that such was the fact. The book is, indeed, 
a good one, and with few exceptions, equal to the 
work of our most experienced reporters. Some of the 
decisions are of a very elaborate character; and we 
cannot only praise the Chancellor in his capacity as 
reporter, but also in that of adjudicator. It would 
have been well to have furnished a table of cases cited, 
as well as of cases reported. No volume of reports is 
complete without this. The index is a summarized 
one; but is so well arranged that it could scarcely be 
improved. Wecan recommend the new series to the 
careful consideration of the profession. 

—_——__—__— 
COURT OF APPEALS DECISIONS. 


HE following decisions were handed down in the 
New York Court of Appeals on Tuesday, Decem- 
ber 21, 1875: 

Motion for re-argument denied, with $10 costs— 
People ex rel. Buckley v. The Board of Police; Rider 
v. Stryker.— Judgment affirmed, with costs — Peo- 
ple ex rel. Williams v. Weaver et al.; Ford v. The 
Mayor; Keep v. Kaufman; Morrison v. The N. Y. C. 
& H. R. R. R. Co.; Mayer v. The Mayor; Tiffany v. 
Farr; Hackett v. Badeau; Thompson v. Fargo; Ran- 
dall v. Dusenbury; Partridge v. Eaton; Sanders v. 
Village of Yonkers (two appeals); Adams v. Ives.—— 
Appeal dismissed, with costs— McGraw v. Morgan; 
Clark v. Austin. —— Judgment reversed and new trial 
granted, costs to abide event—Gibson v. Erie Rail- 
way ; Roderigas v. East River Savings Institution.—— 
Order affirmed, with costs— The Mayor of New York 
v. Genet. —— Appeals dismissed, with cust of one ap- 
peal only—In the matter of Rae.—Judgment of 
Supreme Court reversed and order of City Court of 
Brooklyn, setting aside verdict and granting new trial, 
affirmed, costs to abide event — Glover v. Thomas. 





COURT OF APPEALS CALENDAR. 


YS That the term of this court for the year 

1876 be held at the Capitol in the city of Albany, 
commencing on Monday, the 17th day of January, at 
10 o’clock A. M., and that the present calendar be used 
and causes thereon called in their order until the court 
shall order a new calendar to be made. 

E. O. PERRIN, Clerk. 
—_——_—_._—____. 
NOTES. 


T the second annual meeting of the Yonkers Bar 
Association, the following officers were elected: 
President, Theodore Fitch; Vice-President, Matt. H. 
Ellis; Secretary, John W. Alexander; Treasurer, S. 
H. Thayer, Jr.; Trustees, John W. Mason, Matt. H. 
Ellis, John D. Comstock, E. R. Keyes.—— Members 
of the Albany Law School have started a journal 
which they have named ‘*The Albany Law School 
Journal.’”” The specific object of the journal is to 
“chronicle the events of the law school year, so that 
in the end the paper may constitute itself a most val- 
uable souvenir of our law-school course.’”’ The editors 
are Charles H. Seward and Geo. Jacobs. —— Judge 
Vau Brunt resumed his judicial duties in the Court 
of Common Pleas on Monday.—— The Irish Law Times 
states that Lord Curriehill has given judgment at Ed- 
inburgh in a case of considerable importance to au- 
thors and journalists. Mr. Charles Reade, the well- 
known novelist and advocate of authors’ rights, 
brought an action against the Glasgow Herald for re- 
publishing his sketch, ‘‘ A Hero and a Martyr,” which 
appeared some time ago in a London evening paper. 
On the part of the Herald it was urged that, as the 
London newspaper is not registered as copyright, the 
defendants were entitled to copy and publish in their 
journal any thing which appears in it, and that even if 
its proprietor might have a title to sue for damages 
for such appropriation of matter published, the au- 
thor, who has been paid by the proprietors for the 
right to publish such matter, had no action against the 
journal so appropriating. Lord Curriehill has decided 
that this defense is not relevant, he being of opinion 
that there is no principle or authority holding that the 
author loses his copyright by permitting third parties 
to print and publish his work. To hold such a doc- 
trine would be analogous to holding that a patentee 
loses monopoly on licensing a third party to manufac- 
ture his patented inveutions. 

A correspondent of a lay contemporary says: It 
might hardly be expected that proposals to du away 
with the solemnity of the oath in courts of law would 
be made in Italy. But such is the fact, and the ques- 
tion is now under serious discussion. In the recent 
important murder trial, several of the witnesses called 
refused to swear, alleging that their views as free- 
thinkers would not permit them to put their hand 
upon the Gospel of St. John, which, printed upon a 
card, is the symbol now commonly used in the courts. 
Before this, I believe the crucifix has been the symbol, 
as in other Catholic countries, as the sacred Scrip- 
tures in their entirety continue to be in Protestant 
communities. The law requires the formality of the 
oath, and the cases of refusal to conform to it are 
multiplying, as we have had lately a variety of proofs. 
Some of the writers upon the subject hold that the 
witness should be examined on his simple veracity, 
visiting with severer penalties than ever false testi- 
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mony.——M. Alphonse Karr, the Frenchman who is 
the author of the celebrated phrase: “‘I am in favor 
of the abolition of the punishment of death — let as- 
sassins begin! ’’ has just treated the question of cap- 
ital punishment, and after enumerating the hundreds 
of sailors, miners, and workmen who have perished in 
the exercise of their calling, the number of persons 
who have died by their own hands or by privations 
during the last year, he says only eleven persons were 
executed; ‘‘ consequently the profession of assassin is, 
of all known professions, the least dangerous and the 
least unhealthy.” 


The Inns of Court are about to propound a grand 
new scheme of legal education. They have appointed 
Sir Edward Creasy, Mr. Joshua Williams, Mr. Fitz- 
James Stephen and Mr. Eddis, professors ——The office 
of Advocate-General of the Queen of Great Britain's 
forces has been bestowed upon George Augustus Fred- 
erick Cavendish Bentwick —— On December 23, the 
first legal vacation under the English judicature act 
begins, and ends on January 6. 


The case of Brown v. Prine recently decided in the 
Court of Exchequer was an action in a bond for £1,000 
given to plaintiff by defendant’s testator. The answer 
wus that before the making of the bond the plaintiff 
had seduced and committed adultery with the wife of 
the obligor; and that after the making of the bond, 
and before suit, the plaintiff promised the obligor, and 
it was mutually agreed by and between them, that if 
the obligor should not and would not expose and make 
public the conduct of the plaintiff with regard to the 
seduction and adultery, he, the plaintiff, would not 
enforce payment of the penal sum in the bond, or any 
part thereof, or any money thereby secured, or sue for 
the same; and the defendant averred that in pursu- 
ance and performance of the agreement the obligor 
did not during his life-time expose or make public the 
conduct of the plaintiff with regard to the seduction 
and adultery, but, relying on the promise of the plain- 
tiff, faithfully. performed his part of the agreement; 
nor had the defendant since the death of the obligor, 
and while executors exposed or made public the said 
conduct of the plaintiff. The court thought the agree- 
ment was contrary to public policy and gave judgment 
for plaintiff. 


Otis P. Lord was confirmed as judge of the Supreme 
Judicial Court of Massachusetts, in place of Judge 
Wells, deceased. —— Professor Lorimer, in an article 
in the Scottish Journal of Jurisprudence, argues against 
the continental jurists, and in favor of the right of 
capturing private property at sea, and neutral right of 
absolute freedom of trade. In speaking of the right 
to capture private property at sea he asks the follow- 
ing questions: 1. Is it more destructive to life and 
limb than any other form of warfare? 2. Is it more 
injurious to morality than the march of a hostile 
army, the billeting of its soldiers, and the levying of 
contributions in a hostile country? 3. Is it less possi- 
ble for the State to guarantee the citizen against ex- 
ceptional loss in the case of property seized at sea 
than on land? 4. Is the English navy a less disci- 
plined force, the honor of its officers or the honesty of 
its men less reliable, than in the case of any land force 
in the world? Probably the continental jurist would 
reply to these questions that the capture of private 
property at sea is not necessary to naval warfare or to 
the maintenance and combat of naval ficets; while 


‘ing art into disrepute. 





the march of the army, the billeting of soldiers, and 
the levying of contributions are quite necessary to 
carrying on land warfare. The latter is done for the 
support of the army; the former cannot be said to be 
done for the support of the navy. This occurs to us to 
be the true distinction; and the real difference be- 
tween English and foreign jurists is in the fact that 
the English do not accept the doctrine that warfare 
shall be confined simply to professional purposes and 
ends. If warfare is a contest between armies and be- 
tween navies, then there is no logical excuse for cap- 
turing private property at sea. 


Under the head of “An Aged Suit,” the London 
Law Journal says: *‘ Whatever scepticism may exist 
as to the duration of human life, no one can contest 
the possibility of a suit in Chancery lasting for 135 
years. The fictitious suit of Jarndyce v. Jarndyce has 
been eclipsed by the real suit of Ashley v. Ashley. 
This glory of equity jarisprudence first saw the light 
in 1740, when Lord Hardwicke held the great seal. 
The Master in Chancery reported on it in 1792, the 
year in which Lord Thurlow was finally driven from 
office, exchanging the Chancery and the mace for Bath 
and the gout. From that memorable epoch the suit 
slept; but, as in Rip Van Winkle’s case, the spark of 
life was not extinct, only dormant, and the suit re-ap- 
peared in the year of grace 1875, on November 19, be- 
fore Vice-Chancellor Sir Richard Malins. The long 
torpor under which it had been oppressed had given it 
new strength, and when it awoke its giant form so 
affected his lordship that, in passing judgment, the 
Vice-Chancellor recommended that the suit should at 
once be removed into the Court of Appeal for final 
adjudication. In looking back upon the history of 
this suit, the greatest marvel is that Lord Eldon had 
no hand in promoting its longevity, and the next 
greatest marvel is that the Judicature Act will prove 
the weapon of its final destruction. There is, how- 
ever, one fact in its career which must fill the profes- 
sion with unalloyed pleasure. The costs have been 
paid from time to time out of the fund, and it is quite 
delightful to observe that the Vice-Chancellor wound 
up his judgment on the point before him with these 
refreshing words: ‘Tax and pay the costs of all par- 
ties out of the funds in court.’ ”’ 


The great art trial in Florence has come to an end 
with no very decisive results. The case is Connolly, 
the sculptor, v. Healey, the writer, the plaintiff de- 
manding heavy pecuniary damages and penal punish- 
ment for alleged injury and defamation. Mr. Connolly 
is one of several American sculptors charged in the 
newspapers by Mr. Healey with not doing their reputed 
work, but employing clever Italian workmen to model 
for them, thereby gaininga false reputation and bring- 
The Tuscan Code does not 
favor the introduction of evidence of the truth of the 
libel as a justification,so that the question whether Con- 
nolly was really an artist of merit or not was not passed 
upon; but on the penal issue the court rejected a plea 
of good intentions on the part of the defendant and 


sentenced him to fifteen days’ imprisonment and a fine 
of 1000 francs. Both parties have appealed, and a long 
litigation is likely to ensue. —— Senator Sumner was 
an admirer of Lord Brougham’s speeches on Law Re- 
form and on the Reform Bill. As to one of these, 
“Lord Hardcliffe told me,’’ he said, “that after 
Brougham delivered it, Earl Gray, in going out of the 
House of Lords in his company, said it was the most 
on oration he ever heard in the English parlia- 
meut.” 

















GENERAL INDEX. 



















PAGE. 
Admissions to the bar, amendment of rules............. 207 
Ms asc dae:: sees senetdescehe ose ates oh 170 
Agency, definition and divisions of.................+.++++ 154 
I IND GE 60 occ ccisecdencccsse-seccssccvece GM 
essentials of ratification ete 251 
RR cds Sc ckacle nic innteds kia: in6-taen 4d erm 3 
consequences of a ratification........... ..... .. 363, 378 
American decisions. ... 24, 45, 61, 172, 221, 255, 285, 317, 344, 349 
360, 413 
Attorney’s liability in equity for negligence............. 75 
NP ic ccuicasecns Koc sdaersecmigseuceeced 118, 300 
Bench and the newspapers.......-.... ssssseesees coscees 208 
Bills of exchange, assimilation of laws affecting ........ 247 
Bona fide purchaser of chose in action, title of.. ....... 167 
Book Notices: 
Austin’s Lectures on SUPIABTOROROD. « 60.00.0608 0000000 239 
Bigelow’s Leading C Jases on the Law of Torts --- 330 
Blatchford’s Circuit Court Reports, Vol. XII ........ 351 
Broom & Hadley’s Commentaries................00006 271 
BOOTED © EG THOCOREED 6 o.006c nsec ccscvcccasc.v000-c00 286 
Browne’s Medical Jurisprudence of{Insanity ........ 364 
—— s Law and Practice of Bankruptcy, 8thed ... 17 
California Reports, Vol. XLIX...........6.5.e seer eens 414 
Desty’s Manual of Practioe..........cccccccrccsccccces é 
English Reports, a er rrr . 


Green’s Criminal Law Reports, Vol. IT 
Hanover’s Law of Horses. is eeanivhss taee 
Hecker’s Cases on War ranty . 





Hilliard’s Law of Taxation ............ ....... 

Iowa Reports, Vol. XX XVIII § 
Melis vy. Marah & Walls... «2.02 6s sccccsee sees verre é 
Kentucky Reports, Vol. X .............006. iene boii 
Louisiana Annual, Vol. RAVI ........ coccsccccccccce ‘ 
TS TI ang Se nvasne 6 60s0bdnedbes set pece 93 
McCrary’s Law of Elections ...............0.6.secesees B81 
Miller’s Pleading and Practice..............0.ssee-e0. 319 
National Bankruptcy Register Digest ................ 158 
SU POU OU RMENUNED.. oi cicceccscbadovcesene aes i 


Redfield’s Surrogates’ Courts 
Reed's Practical Suggestious for the mepeeoupeant of 


I oe eer cus sc cnak. cbeadgsgubeesbaaale ican 
Tennessee Chancery Reports, Vol 1. 5 tig Gena ae 
I SN 6.66256 shwrenssien as. bb00 ances . B, 78 
Ns 6 ahi iad Ges ekenle Meee Risen bnwebens 30 
United States Digest (new series), Vol. V............ 286 
United States Digest (first series), Vol. VI.. ..... ill 

TE oan nnua’ -o sade pada tebe sheecdsbaaeaa tes 272 
Waterman’s Law of Trespass................ .0. see lll 
Wharton’s Conflict of Laws ... ........... 26 seeeeee 22 
Wharton’s Law of Homicide.....  ..........000. sees R 


Williard’s Equity Juris RTE TAGE IP 140 
Wisconsin Reports, Vol. XXXV, 302, Vol. XXXVI, 381 


Carriers, limiting liability OT cn cndinitiididain: dncdbbibha ddan 7 
Cases reported in full: 
Armstrong v. Lancashire & Yorkshire Railway Co. : 
negligence of carrier as affecting passenger...... 345 
Burnham y. Grand Trunk Railway Company : 
how far corporation is bound by ticket agent’s 
GIES 6.0.x bebcdvccceceseeesses.iccs sosccccsuces 
City of Pontiac v. Carter: 
municipal corporation, damages for changing 


SRR 
Clark v. Lee’s Assignee: 
attachment of school teachers’ wages........... 391 
Farmers & Mechanics’ National Bank v. Deering: 
national banks and usury laws....... ..........4. 310 
Henderson vy. Stevenson : 
limiting liability of carriers .............. .....6.. 136 


Lancaster County National Bank vy. Moore: 
contract, =e note, lunacy inquisition... 185 
Meneely v. Meneely 


individual names as trade-marks ................. 220 
National Bank of Commerce y. Merchants’ National 

bill of lading attached to time draft ......... ... 391 
Randall vy. Krieger 

curative statutes ipicleatenes ccndi nes stones eee cece 





Cases reported in full — continued. PAGE. 
Scudder y. Union National Bank : 
= arene thange, parol promise of acceptance, lex 
hbercncind sca sided acdaekbescle s0c00e0 eR eiene 411 
Third National Bank y. Allen: 
recovery of money paid on forged check..... - 205 
Youngblood y. Sexton: 
constitutionality of Michigan liquor tax law ... 265 
Cameente, CONTE OE, IIE Wicks dccis cvssicca ssavcecdtanbenas 134 
( ‘hristianity, is it a part of the common law.... .. ..... 359 
Civil war, effect on ED sc. ctcncs <ecacuesnaenel 408 
Comparatio Literarum........ errerr rer rity Teer 315 
IORI ANE DIE ie vask scan 060s nicdnnsenvens sesenade o00ie 28 
Contracts, for sale of land...... 86 
impairing obligations of : 380 
payable in confederate currency............. ... -. 380 
revision of, under statute of frauds ................ . 380 
Correspondence : 
adjournments in Kansas................22 csee ses 
citation of reversed decisions.. ...... .. ......eeseee 
NS aaa eee 
SEI GERUIIIO o.. 0 6.0.5.0 :000 ce seincssivsccens 
ra er rere. © 





SR UO BN 5 saspescrticacbals sewksanabecnecasuens ‘ 
is christianity a part of the common law. 
SE IE apace: t9acsa sdseuescenkende nak te 
SR TOT IE 55 va vescctnse sannesanceecoesniian 
RA DUT MD 6:0 0.0:6:4:0:004 1954058h02dep0ge cosas eee 
legal curiosities and anecdotes about old lawyers.. 126 
limitation of indictments............c.cecsecccecs cos 223 
liquor law .........+.0. seseseeeseeseee oe 
majority verdict and the constitution 
Mr. Caverno and the statute revision. 











pm ear 

more light on the Tweed Case... ...........eseeeeees 
question as to contingent right of dower.......... .. B67 
CIRRIIII Sr BOI 5555: saseasencssaéas 200% 500000 aee 314 
question of professional ethics................... me, = 
obscene literature ........... i>» we 

promise for forbearance ..... a8 
removal of soil of highway 78 
rights of railway passengers . 18 
oe err errr a 95 
BemSORRO COURTS DOPOTN 006 csc ccscs cece 6 ce bscesene 
We a on n.059000dh-cnniege onset hstesetediniaenee 175 


Court of Appeals abstract. ...10, 26, 42, 57, 329, 362, 376, 395, 410 
Covenant to repair, measure of damages for breach of, 92 
Current topics: 


Fe eee 50, 177 
admissions to the bar and the judges’ resolutions... 82 
admissions to the bar, a new speculation............ 
admissions to the bar and the New York Bar Asso- 
Bias cacrese 06 pannvwedegsdsadesderenedambanda 
advocate, ‘Erksine’s defense of Paine ................ 113 
Alabama claims commission.. .. a 
American Law Review on the law of warfare ieakenam 33 
American Law Review on the “ring suits’’.......... 226 
assistant attorney-general of the United States..... 145 
attorney- -general’s Ss sitdscccccscieuds. tec seamen é 
CERES Ges ice cnnscthentcdspap, s605 essendsstatean 
Bacon and the attorney-generalship, history repeat- 
GE nc c0ts 55000609 Smebe. -Sdulbbbetestsnsensseaeehane 
balloonist, action of trespass against......... ....... 178 
Beecher-Tilton case, Judge Ne —y E charge ........ 
bill of lading accompanying a draft for Collection, 
delivery &. oben: Hee seesengenegnesehsss secs beadvemeens 
Browne, A. G., candidate for Supreme Court reporter 305 
burglary, a fine OE ncane cccessccssecsens 6 doteees 3 
carrier, limitations on ticket......... 





representations of ticket agent . 33 
Chief Justice Waite and the presidency... .... 200, 354 







civil damage act, Hayes v. P. epeepanenn ee --. 194 
Cockburn on judicial change .. es 
conference at the Hague............se.seeeeee veeee OF, PAL 
constitutional law ana English lawyers....... ...... 386 
contempt of court in the first department.......... 321 
* conveyancer’s TOMANCE”’..........6..42 cece eeeeeees 


Cooley’s, Judge, — on “Sources of Inspiration 
in Legal Pursuits’... .ccccccccccesccccccesocccesvecce 








418 GENERAL INDEX. 











Current nteo— euntianst. PAGE. | Current topics— continued. PAGE. 











































copyright, Charles Reade on ............... .... 66, 129 Tweed case: ; 
copyright, Lawrence v. Dana.. 193 Judge Grover’s opinion of O’Conor’s letter... 49 
Court of Appeals, vacancy in 129 SO GI cc: sedan dcedesancconccns 49 
Court of Apoce®, commencement of session........ 194 Judge Comstock’s SN rn ee 65 
Court of Chancery, business of .....................-- 33 3 eo are . 145 
crime as compared with the density of population.. 290 Mr. O’Conor’s argument in the Johnson case.. 145 
cumulative sentence, Mr. O’Conor on...............- 145 , 3 oS. -— ian 161 
Davis, judge, and the Tweed suits a ae argument in the Court of Appeals........ .. 305 
Disraeli on judicial criticism of statutes.... ....... 18 argument on the forfeiture of Tweed bail.... 385 
IL 16 cconcasceedes 4¢.00006606000GRy MEE oy States Supreme Court, commencement of | 
Dr. Spear on the legal tender acts................ Ja eS a iets ape 
ee eee Rr en... United States Supreme Court, plans for tacitteening * 
Earl, appointment of, to the Court of Appeals....... 305 SE ch idecibeh ade ebb wank. takai dhackedvadssee res 
gcolestastical decisions in ee 7 eeu 2, 18, 113 United States Supreme Court opinions............... 146 
t, new international court.... .................. 1 United States Circuit and District Courts, changes 
=—r.7" I Sentbnckin- Gbpsens pau éveseseea (ole ceden . B22 
ecclesiastical decisions......... ..........+. 2, 18, 113 Wallace, resignation of, as reporter................... 289 
lord chief justice on judicial changes............. 7 Ward will Eo tatiee acdetnsa dopbabiauedead -'onk Anal 226 
Disraeli on judicial criticism te statutes .... 18 “widow,” wife of one imprisoned for _ SREP > 131 
Court of Chancery, business of.. ‘ 33 woman's relation to civil government ............... 130 
I ck ns Ane noie cahins gksdveensasences 50 OI III 565 4.cas, 40d sedcen cadcns. .coecens 306 
abduction of females 5 2 pre 
bill allowing counsel to sue for fees .............. 31 | Damages, measure of, on contract of sale of land....... = 
liability of magistrates to civil actions ........... gj | Davis and the Court of Appeals.. 
new procedure, commencement of............... 130 | Decisions, Supreme Court of the United States, 300, 379, oor 
prospectus of the council of law reporting....... 146 | Disbarring attorneys .. ....... Ek ASRS “SAnNSS Ses a7 €0es 54 
work accomplished by parliament........-...... 161 | Dr. Spear on the legal tender acts................. ....++- 375 
interesting evidence as to the insane............. = Egypt, new court of..........-...05 « 187 
—— acts, Pym. Yeatiman on .......... ... English decisions ..............-..0.0++ ‘LL, 77, 124, 156, 189, 236 
rad wcececnanebapeteddees 230 
I ng cthdtcccnesaeees ceccnene 230 | Federal procedure, proposed reform in.......... ....... 317 
Evening Post and the Daily Register... .............055 458 | Felony by carriers’ servants................0005 cocnese ee 
I NT cc ccctcasacécnccesee 6 6-c0réeecs 97 | Field on Judge Davis’ contempt proceeding. .. .... ... 108 
fowls as nuisances ............. ee ee eee _ se - f "Rt ener errr 119 
vernor acting out of State.... ..... oki abhenes 2 | Financial law: 
fia rvard law school, change in.... .. .. .... 0 .+.+ss- 18 laches in presenting bills of exchange...... — ...... 138 
higher legal education (ao Re pny ee . 401 eee 7l 
history Of @ title.....-. ..0. ceeeeee cecereeceeeeeee oes 2 negligence of the drawer of abill ... ... ............ 280 
hotel keeper's lien ; national banks, power to take pledies of chattels... . 281 
indictments, statute of limitation as to..... 2 2 superior force — pledged securities viet oi -- 407 
insanity, test of — the Scannell trial.................. 37 DI ROE akan. caduscabasnexase xs i) anbededs a 
international law, Lord Derby on........ wiaalieiaiaaiaiiin + | Foreign consul and the State courts.. ................... B27 
"eee Four old lawyers...... . adaenitamsd wReeeds ih anata 168 
Johnson, a pointment of, a circuit judge.. 2 5.86 ad cea duthgemnaiinh aati ok emmibiee 285 
Judge Davis’ mistake about expulsions from the Fraud as a ground for rescission of a contract........... 153 
EE oe iid dine ltr checabun anc ecnetiels 13 I thtnconk dae sheasanivebdar< sen’. 5. ecennweddel . 1837 
Judge Grover on O’Conor’s letter. . wecneniaintitae ae 
judge, liability of, for mistake .................... SE Se 5 SO BI OE og. oni sisi ncn cccs incase sécceainn 219 
ustice Bockes’ I s , checcacnemnns 129 | Grover, tribute of the Court of Se reees 201 
{utmusedence, growth of,in America ....... ........ 401 
ED bono bnnd php seacedcdendnnrecanies 50 | Hague, conference at................00--+ jo! abs inpies cue 
et ith Aad ddnwedh skdunenssseetedoxeqnagins 161 
lawy: ers as I 0d nc ic Osea nde eundeeee 40 0eabs et 2 iD iin acasctie | eeadensbebinhedad aaweiie 309 
i anced Be nted weds ise nadadedn, Sésees 97 | International law, an important pointin... ............ 22 
legal ethics, Sir Edward Creasy on................ ... SOD | Emtermationel COGS PIBOS.....0.c ices. cccceccessccsvecs ces 281 
lessons of the scandal trial ......................02000 50 
libel case of Johnson vy. Athenzum.. ee I a itachi dd anil saad taasainins aad odaige nae 154 
limitations of judicial power..... . 98 | Judge Davis and the Court of Appeals... ................ 56 
limitations on the “ discretion” of polic e ‘offic ia s... 257 | Judge Davis and his contempt proceedings......... .... 108 
litigated business in New York city, report on....... 385 | Judgments in the Tweed Case.... ........ ccc ceeeees cece 328 
kas eke ub Ghee: GUKCRReCASS “osbnensegee 8h 
I ahaa na cise J ok Adil Bebidas at ee ee I on .k.kcesnceens ied bbad. 40ncesbeccbeine 134 
mail i eapues: liability of, to arrest on civil pro- ns dhad en. 52bs ane Aerbsevndwecinwkeeencustaawcde 77 
ih MiRhuAbiat imine. Ukbtbbbnhes Geen ebbs beds 06.4.0000 369 | Law reform and social science ............... cee ssecsees 204 
motitine law, Justice Bradley on ............ ss... 34 | Leading articles: 
marriage, conditional Settibtntesencebnereaaneces. ¢ede 17 Browne wipes out the Court of Appeals.............. 308 
marriages performed at foreign legations............ 369 Carrier, action against, for non-delivery.............. 68 
medical experts, Judge Breese on. ......... ... .... B85 Commission of Appeals, the ............. ...ceeeecees 36 
Ns aes ca cbbaeewadcneweaseagecdee 193 Compensation to property-holders for changes of 
national banks and = arn 161, 273, 321 SE isc cebks. wineneces.vcanteccsadeonme 583 
negligence, “ willful neglect”’......... ..............- 34 Contempt of court ........ .......... » hid nieveai aaa 213 
hewspapers and lawyers. CET ELLE 401 Criminal ba. cari ak ai Rkocn, iba eee ene 132 
New York corporation counsel, removal of.......... 97 IN OIE os cies 0h. cscecddcnccieacecies - i 
New York, judicial business in................ 4: aac ae England, the new judicature..................... 181, 279 
New York Supreme Court reports, close of . = ind a Watuideniandde onncans savinandichs 166 
Noxon, charges against........ .......... ... 2% on ccandnancesécssecsons  sabaeas 181 
nuisance, crowing of cocks .. .. Fraudulent statements as to value.. 341 
penal laws as to suicide. . snail Habeas corpus, a point.in the law + Sia aaa aS -- 228 
post-mortem examinations and ‘medical fees ........ 2 Highway, compensation for change of grade of...... 53 
professional studies in college........ siabiscn deectbicdbediaaind 225 Homicide in making arrests..... ....... ....sseeeee 245 
En inncd eensacbard enasecdadasdscac 401 international COpyright.........cccccccccsescccescccces 148 
reform in the ieee ccemiaiemneeE ieee 113 WU IE IO 6 id. dsc = cosccnccteesss Kcesessncwsas 52 
verend ” case in England ...... -. 2, 138 jury ML, at nddn dks <cse'-acbesedace <<ssesonned 292 
Reverdy Johnsvun on the legal tender decisions... ..: 113 aw in oe RE er ete. 85 
ccc cckasetiscencdcsseessse See 353 IS Alc nncdilcdnadad, aedndee pies Gerd sasekeewan 212 
Russian law as to railway accidents .................. 402 law, The Devil EE GO GOIN dks cc vec nctineccé: secss. 116 
Shafer on Davis and Daniels...................... 257, 321 legal CG «5 0 oa ccce cess sccccassccosesces Riminamnmend 166 
Shearman on the scandal DD Sai aduated. connddeniien 81 legal lessons of the scandal trial ...... 2.0.00 so a 
Ph iy IE, os ctnemetnadasenndedsinadsmehian 274 gods decodes .assktenedsdesnceine. tetawe 22 
© Bar Association, efforts in behalf of... . 337, 353, 385 ET desing ébhscogiesatcsuariecsusa! bamapeoe 4 
oeieide, penal 5 Eres EE IED ni cicces. 66 - ccececescccensenessncnas 372, 388 
Supreme Court judges, nominations for EGS. cdispnaagciaadacdedisuecbhe tame <ébepouausan 276 
suretyship, surety of a married woman ... ED, cccncktncedetdn toe’ athe tdetiniadbibatwmhe tie 100 
Tappen and his songs...... s acces. -sbasenaced adevenity censcemtaanobes 196 
Tappen | and the judgeship Lord Mansfield . B24 
Tappen’s defeat.............. 322 EE si nacuncccnecansdss. savbdessanaes 356 
tax on tonnage .... ... cabakbvbiscentieeéaatsed cehdinwae 17 Married women, liability of .......... . ......-++ . 244 
isd aad nebnd. in sin. +25. pacednesgunceentes 210 GD TINIE 0.0.05. cccctssceccscoscccescecccesoese 37 
telegraph company, liability for failure to transmit I i nanneks6sesncinseeséusddiegeesen 149 
ck peetathi sinhehescdies kackencenenindidieatna’ 369 Practical tests in evidence . 180 
IO 6 5c ncincehvcng esbbnesnee eT EE: TIE 0.6.00 000000080000006b00sececccdsasese 5 
Tribune and the Court of Appeals............... «++. B22 Registration of deeds..............sseeceeeee diadeseds lly 





GENERAL INDEX. 419 





Leading aattelen. —c¢ senibonel. PAGE. 


Negligence, privity in. Set ahiaa-ak sani sane beam 
otes: 









I E MOOUIIIIING, 6 oon. cc cccocvccssccotccns coskees 262 
IE cacriscidccucs v0.0 000000 cabete ed ecdene 
Some legal curiosities ....... wa Tuahane eke Ob 
Some recent decisions, 4th A: SR ES ARES 
Some recent dec isions, _ a eaeckeese seis é 
Submission to law. ........... make é 
Three great advocates 
“lO aera areryer 260 
“Tweed's lawyers” and - a 8 anil Bin esate em 164 
“ Vindictive justice ” again.. Sa sbdenehe ae 
GEE GH GOORROE DOTGOMS. « .. ooo occcc vc ccscnccvcccceccese .1%3 
Liberty pole, legal history of... ............-ccsccccecccece 25 


Measure of damages for breach of covenant to p a, 92 
Moot cases in criminal law . 8 


GD OE Tbs CERO o.oo iio 5 ooioccc ccd ecccsccsecccces 
accessory before the fact, prize fight 
advice to young law yers .. 

admissions to the bar in U ‘pper Canada . 
agreement to conceal adultery 
Smenyes Of cnses in GFN, Yo... 6. oosscccsccsscscecssecs 
I MD av sdcsu aap teneee tecedatc-cuastaes 
a ye colt aaa tossiats we a nasdavemiiesoene aoa 
art trial in Hesene eee 


Atlantic, action growing out of wree tk of. nt oa” 
Baggallay, Sir Richard . ahbs wie Sarovar: 
bank, license tax upon capital WME tices ee 304 
Bar’s Moot cases in criminal law.....................- 30 


bastard, law as to... 


Bentham on the greatest t happiness « of the > greatest 
number. 











. eeeee On 
ESE ERR CR RGIS RAT ts 400 
Broom & Hadley’s commentaries ............ 160 
Brower Ss Law DICtionary ... 5... cocsccssccessscses sees 79 
Canada Law Journal on the long vac ation ........... 96 
canal investigation commission, Denison’'s case..... 335 

capture of private property at sea ................... 416 
carriers, Pall Mall Gazette on .................ccceeees 40 
changes in English legal nomenclature............... 240 
Chief Justice Marshall and Mr. Badger. sens sawece e 
China, judge and contempt proc eedings.. ein sana ea ecnee 272 
RI ONIN sa, cSsaicckes occcebdawesedace 63 
civil law, Corpus SRR ee 176 
Coke, labor rae 176 | 
common law, origin of . er re Pye eee 
copyright, law relating to... a2. Wabe-anmied eons ae 
copyright, Read vy. Glasgow ES TIRES SE 415 
council of law reporting, statement of .............. 336 
court of arbitration ..... ev ichdeeeaewncectaes Te 
court proceedings, vari: ition of.. EET ECT C OEE TE 
I ee ee ees coca seu in capi 3l 
cumulative sentences in England ................... 80 
cumulative sentences in Illinois.............. . ..... 287 
curious a als ae aati anemaetegty .sndeelt 79, 144 

PN GIN 3 vies. Dba cued oaeaddaawasbeasdaca 48 
Dame Berner’s treats ee 15 
Disraeli on judicial critici ism of legislation .......... 48 
division of the profession in England, costliness of, 288 | 
Don Quixote’s advice to Sancho... ...... ...... 2... 127 
Dr. Spear on constitutional subjects. . ............ 112 
Dr. Spear on “‘ a comparative state” ................. 584 
Eldon and Kenyon drunk ..............cecssccscoccess 80 | 
English notes ... 64 
exemplary damages for sale of liquor... .. ... .... 47 | 
“Grane Gay” of Trintty term .........-000.ccccccecees 16 
Harvard law school.. 32, 112 


Hindoo suit; failure to attend after ac cepting invi- 
tation 3 
Horace Binney 
insurance case. 
Irish Brehon laws. hakdie 
Irish statute revision. 





Journal du Droit International Privé....... 96, 208, gb 
Judge Cole and prohibition SG Soci tie asinticcakemales 47 
Judge Cole, resignation of ................ bigs ke adobe 400 
Judge Johnson, biogrz wphical sketch of..... - 22 
Judge Woodruff, meeting of Connecticut bar on 
RSE co:ccnde: ‘aeateesace sas. Ueseens. 64400000 bea eded 224 
Ne ks cancel) sod Nenaaoasasanliaos 96 
judicial longevity in England. ...... . .......-..0e- 320 
jury, attaint Of .... ........2.s.ceesee seccesseceee coe 288 
jury, majority verdicts in old times. ........... ... 192 
ED, 65. 5..6u 004: '9'604.6.04156ssWedeKOmeaeR Dende sees 64 
I ig inde ccna cndboserbaeseuwe. SOK icon ae 
on a dc dawaeenaegemacnasu deen 304 








iy NS PIOUEOUE 50.5.0. ovina cccs st0cccsccney snes 384 
Law Magazine and Review, change in.......... ..... 160 
law schools, advantage of — eee 192 
Law Times, on a Philadelphia bar meeting ... .... . 96 
eS OE CE oii veccvscvecsen F080 26s 
lawyers, thriftlessness of.. ........... 

Lear v. Edmonds, 1 B. & Ald. .... 

legal fees in Franve....... ........ 5 

IIE on cdcctcvccenrcsecces 

lengthy suit in chancery . ..............00 secsccccces 
lord chief justice on the justic oe ee 


32 
Lyman’s reference index to the Revised Statutes ... 303 





marine insurance, answers tu questions from the 
re rar . 368 


Notes — continued. PAGE. 


master and servant, action by servant for injuries . 112 
mechanical JUGS .......ccccccccece cccccsccecesscess 80 
medico-legal BOCIOtY .......2.05 csccccssee cocsovcsecs 399 
Memphis library association ............++++++: eC 
Michigan University law school ..............-+++++ 15 


Mitchell’s address on the limitation to the separate 
use of a married woman ..............64  eeseeeeees 

murder, innocent men convicted of.. . 

Nemo bis verari, etc., applied in a curious ¢ case . 

obscene literature ..........-. shin 





O’Connell, anecdote of ........ 22. ..eeeeeeeeeee 

Ohio State Reports, vol. 25 ........ ceeceeecccecceesece 

People v. Betts, 55 N. ¥....... ...ccccc-secsesecses 144, 

prosseuting : for felony before private action ........ 384 
>urdy’s law and business chart.............. +60-esad ae 

Queen’s Bench, last sitting Of ......ccccceesccveses 79, 143 

reminiscences of Alfred BED cds ccscccntse. cond uae 51 
‘reverend case ’’ in England .. .. ..-..... 2. e+e 82, 176 


sale, parol extension of time for delivery of goods .. 224 
Scotch court incident 240 
sentence of Col. Baker...... t 
Bpekm, Maw iD . .ococ ccc coc ccccscee cossceces cecnssoses 
“Spirit Photographers,” conviction of 
St. Louis Bar Association ............6 ceecceeceeceees 
Tappen, defeat of......... .. nate ve+6\050ekcunee 
trial by jury, origin Of ........ .....ccccccccccecceccees 
trials, improv ement in conduct of........... .-. ++ 
"PUriGh FUSCO 2... 22 concsecdcscccce ceccese s-ssease 
Tw eed’s case, bill of particulars eee 
‘verses for an album ”’....... 0 2. ccccccccccccccccecs 
veto of bill for reduction of sentences 
veto of female chastity act............ cee eeee cree eens 
WE GOI occ stncapncndocccensinveesccaascteveseiad 
vulgar errors, creditor and a dead debtor............ 
Webster, anecdote of. . 
Webster's Dictionary............20..ee sees ceeereeee © 
wills, mistakes in 
Witty lawyers ...........cceeeee 
Yale Law School prize............cceeececeseeees 
Yonkers Bar Association 









Notes of cases : 


agent of governments, Alar nt CBs occcecsy asctscehauee 323 
agents, tampering with.. ern 
agreements between bidders for public work........ 227 


assessment of religious corporations for better- 
TMOMES. 2... cccccccc cosccccccees -c8ssensecesces sees sees 
bankruptcy, discharge of principal, effect on surety, 339 


discharge defense to debt not scheduled ........ 
proving debt barred by statute of menmennee . 194 
bay windows, injunctions to restrain ..... ........+. 83 
banks, relation of directors to customers... .--..-.. 275 
carrier, action against for loss of luggage, an Irish 
Fe FO ee ee ree 
conditions in through ticket, connecting carrier 
protec i O ... cis cnc s-cccce- 0 0nn0s6sesweunceneaee : 
injury to passenger through defect of vehicle... 306 
liability to one traveling on drover’s pass........ 66 
liability of palace car companies ..... ......+.4.. 227 
over-shooting the platform ................seeeeee 35 


when liability as such terminates ............... 259 
conversion against the innocent possessor of goods, 211 
copyright, dramatic, action for breach of, what 





necessary tO SUSTAIN... - 6. sees sees ee eee eee eee: 
corporations, liability of, for acts of directors....... 387 
right to expel member. . .......-.-.+e+eeeeeeecees 3 
counterfeit money, receipt of, in payment.......... 115 
deed, record of, index not part of ............ <saieetecndl 307 
directors as trustees...... . ..scesscseccecseceee --- 195 
Gah, Tae BERNE GE... ccccicscccs cocscccdatssansose 178 
eminent domain, value of lands condemned ........ 51 
fixtures, a question a8 tO............ cece cece eee eens 3 
mac hinery OT OR 178 

foreign corporations, removal of suit by............. 
forgery of letterof introduction.................. ..+ 147 

husband and wife, refusal of wife to join in hus- 
OT GOR oc cicccae ssatensdthinecens0eshoe eseeanbe 210 


indictment for felony, conviction of misdemeanor, 387 
insurance, burning of building after death of as- 

ee PPT eee ort ne eye 114 

change in property insured, nature of contract, 370 
conditions in policy, “military or usurped | 





OIE 6. 6 o.0 sin ese isnndas: 5tcssceuesesetdecneaRian 
Geath by suicide. ........<cccccccoccsce cocscccesers 
inaurable IMteress... ..... 6.0.00 scccsccessosccoccese 403 
some interesting points as to. 

unaccepted proposals . .......--s0:eeeeee see ceee 274 


interest where borrower lives in one State and lender | 
Sh III so ckicicsc cccecccccsccsae 06 16080086. 6050 20 
jurisdiction to enforce a trust or specific perform- 


ance as to lands situated in another State......... 
juror, discharge of, during trial of indictment...... 291 
land damages on condemnation.............. . s+. 51 
landlord and tenant, a point as to fixtures.... . .... 211 
nuisance ON PremMises..... ....ceeeseeee cesseeeees 147 
larceny, bringing to the State goods stolen in Canada = 

lateral support of building, prescriptive right....... 


liability of owner of reservoir for escape of sae 
19, 114, 290 
“Imorative CMRGO,”? WAS 8Bs. 6.0 ..20ccce cece cececsacesce 162 
maritime law, captain has no authority to pledge 
credit of owner in home port LIS errr & > 
maritime law, “ home port,” what is................ 323 











420 


GENERAL INDEX. 





— of cases — continued. PAGE 
arriag , conditions in restraint of..... ............ 
poe 8 liability to servant for injuries.. ~ a 371 
measure of damages for <eeen of water.. +60 
mechanic’s lien a vested right.................... -. 131 
municipal corporations, legislature cannot compel, 
to contract a debt for local purposes.............. 14 
murder, corpus delicti must be proved................ 19 
national bank, larceny by officer of, jurisdiction.. 66 
NN 5 dip cawesssecdes ccctscsesers ese . ol 
negligence, fire from sparks.................-.-....++. 179 
injury to horse while trespassing................. 195 
liability of master to one injured while aiding 
EE 0x6 Soedovesscsesccesececcsececoesusccece 51 
EEE I Pree é 
5 een where one is killed at a road cross - 
snow and ice falling from buildings. ... ....... &3 
steam whistle near highway ............. ........ &2 
MOOD, WHOM MOMOTIMIIG, ..00 0000 ccccccsscccvcces cocccce BT 
nuisance, cornice projecting over ces cic 131 
to highways existing on leased premises. ....... 147 
parent, control of studies of child in school........ 163 
partnership, what constitutes.............. .....eees 403 
distribution of proceeds of real estate....... 210 
patents, mandamus to compel issue of.............. 19 
physicians, liability of, for negligence . 3 
principal and surety, aaa on bankrupte y of 
principal .... . . 338 
peeuimnate and remote cause, fire from ‘sparks... . 179 
public policy, contracts to petition in favor of con- 
as thdade hk as shok uaa bnend res 600 esase<a cna 115 
remoteness of damages in actions of tort..... ..... 386 
repeal of corporate charters...................0..0008 304 
replevin, title of one holding carrier's receipt....... 163 
reward for apprehension of criminal, when offer of, 
DR ARCtdEhh ettrendecddccsceuss) C6000 04 G088 275 
be My v. Fletcher, modification of.............. 114, 290 
ale of property held in trust by a religious corpora- 
Dceechetincen S60ccnenders6 pisndece sncncaceses e6es B87 
seaweed, property in, on seashore... ... ........... 371 
statutes, impeachment of, by extrinsic evidence.... 338 
Statute of Frauds, contract of sale, when title passes, 99 
contracts for sale of land not to be performed 
IIL, ‘scnnantdis #0 6ennecersngcs eee -- 195 
statute of limitation, agreement to waive. 259 
as to breach of warranty. ‘ wai 98 
promise to stranger............... ........ io 
what acknowledgment SES OE TE 355 
streets, removal of soil in improving......... ....... 115 
Sunday, injuries received while traveling on. 179 
taxation, release from, bystatute ....... ........4.... 339 
trade-mark, fancy name applied to mineral spring 
DT CERSEHRRC CER EASE BeOdshddenteseenécccedcese 307 
when word “ patent” will be protected.......... 242 


trespass to person, injury from unmanageable horses 
on highway... as 8 








Notes of cases — continued. 

I ID ving sccdas +54 addisdadscencesoedens’ 210 

United States bonds, purchase A eee 242 

vendor and purchaser, bankruptcy of purchaser ; 
GEE. | i nibrchedcee rama t kane. ddan enhccatsocsesge 275 

wagers, recovery of money deposited . 3 

will, alteration or interlineation in .... ......... 

wills written on aslate ..........-.0:.csc0.s00eee 


will, vested gift to children. subject to tenancy for 
life of parent; gift over ‘‘ without leaving chil- - 





dren ; ’’ death of child before ies cvcccseanene 5D 
Obituary : 
William Henry Anthon........ 
BROPRCO TIMMS. ...... 22 ccecess cece 
CP cecesectses sctoene 
MRMPOI GROVER. «00.000 ccccesecces 
 cietshctekcncsceses shdckenwddssctenandenun 
I ns cctckeceencsiecsnetcecageccss encnte ‘ 
TD IEEE occ. csiewsasccccves ne -cansnenete Sila tee 
BE TE TE sos ccevedcdeass Kabesecisdcees 
kc axicnnse cbscikcnasdabeshe Besedescaten 
BE ie, MID, vise tctcdcvnsecdssisedaadice Sasedvepes 
John Wells......... hxc 
Edward Vaughan W illiams.... woebi: ia 
BIE WOE sv co6icccnscvecccscdcoresevecs 
HS ocdctosandiadciacnsasinnss ir" heamideek 120 
Parents, liability of, to support children... ..  . . ...... 242 
Pleas of insanity by persons under indictment.......... 150 
| Power of consul —fenictal notice of foreign laws.... 379 
} 
Rehearing in the United States Supreme Court. .... 28 
Right of surface owner to support from subjacent mines, 182 
Sale of land, contracts for........... 6 ccesceeeeeee 86 
EGO. icxs cau sdiaene 40d6 Reade saneedaceseueuel wee 
SE, CN cc ckecncsscne S60 60000aed.sonesd  esenenena 60 
Shelly’ I hp ctdnieechnddned piateadtnen -- 208 
Some venerable legal opinions .. ...  .... +. sees . 43 
Spiritualism and Jurisprudence... ... ........ 216 
Studies that help for the bar... ........ «0.2.22. ceeeeeeees 409 
Subecriptions to stOok .........ccccccercccccsecs sovccves 408 
NR uo tdi alate: Dubie eulten as dinhieae ree et 
Through carriage and through tickets........... éecwedee- ee 
Title of bona fide purchaser of chose in action.......... 167 
Union Pacific Railroad Case. ..........ccscce coe ces cceece 413 
United States Supreme Court................ 202 cece voce 73 
DEED hess 0 cid descicvessese penéind bRerce “adda dee Oe 
Verdicts,Jby taking an average .............04 seeeeee = 44 
reasons for the proposed legislation respecting, 231, 249, 263 
Waters, injury from collected..... ...... ...cccccscecses 204 
Writs of assistance after sale in foreclosure... 39 
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Abatement: PAGE. 

stipulation of attorney against abatement of suit 

(Ct. App.). 410 

Accident : 

collision; mutual mistake; ordinary care (Conn.).. 
Accord and satisfaction: 

accord without satisfaction no bar to suit (Me.)..... 62 

(see Nuisance.) 


. 360 





Action: 
false representations (Me.) ..........00.eeeceeeseeeeee 45 
to enforce a judgment (Ct. App.)............ ..s0.00. BOB 

(see Bankruptcy.) 

Agency: 
against heir at law and ages of kin (Ct. App.) ....... 41 
statements by agent (N.. 5 ehbairdas) gaan: ae 

(see Frauds, ‘Statute of. ) 
Agent: 
(see Mistake.) 
ppeal: 

discretion; substantial right (Ct. App.) .............. 10 
lease ; surrender of right to (Ct. App.)............ «.- 410 


from order opening sale upon foreclosure (Ct. App.) 57 
(see Bankruptey.) 
Appearance: 
to object to jurisdiction of court (Ct. App.).......... 411 
(see Practice.) 
Arbitration : 


application to send back award; compulsory refer- 
124 


ence; mistake of law (Eng.)............6. ahiné anne 
Assessment : 
blending of legal and illegal, for benefits (N. J.)..... 172 
Award: 


(see Arbitration.) 


Bailor and bailee : 


Bank : 
has lien on dividends; demand Sue Gividenda orn 
ature whilst lien continues (Me 61 
payment not in usual course of edacans (Cc ionn. D - 4B 
(see National Bank.) 
Banker: 


banker and customer; forged indorsement; negli- 
gence in drawing checks; treasurer to guardians 
SED 6 400 chun ce 40s ddescbonethins.41enenesecesonsen 124 
Bankrupt : 


(see Conversion.) 


(see Conversion.) 
Bankruptcy : 
appeal; assignee; assignment; attaching creditor; 
corporation ; costs ; creditor; discontinuance; evi- 
dence; fraud; intervenor; jurisdiction ; landlord 
and tenant; negligence of receiver or assignee ; 
provable results; statutes of limitations (N. B. R.) 300 


301 
fraudulent preference (U. 8. Sup. Ct.) ....... ....... 397 
(see Consideration; Conversion.) 
Bond: 
obligation, construction of (R. 1.) ..........2. 20. eee 317 


Canal claims: 
award; one of the appraisers absent om mae 


SAPD cevades 6 sah nccasececsaansns 39 
Carrier : 
estoppel; negligence; railway company (Eng.)...... 180 
ee I COD 0 dn 0.500 cnuendececen conceeusepasess 24 
(see Common Carrier; Railway Company.) 
Check : 
Cn Oe TEES CIID enna sincsccscnes c0t6sse ene 45 
(see Banker.) 
Collateral agreements: 
(see Vendor and Vendee.) 
Collateral security 
rights of holier CD vitctdititiostesds wacasareaeneete 45 
Common carrier : 
vice note ; railway company ; warehouseman ; we 
hold “ not as common p arent AM but as warehouse- 
men,” at owner's sole risk, and subject to usual 
warehouse ¢ mangos (Eee. eldest widens ie Omeacbbieaaedl 
carrier’s lien; trover (Me.) .... ........05 ssessccccees 24 
stipulation exempting, AR liability (Conn.)........ 413 


(see Carrier.) 





Consideration: PAGE. 
failure of ; latent and unknown defect (Conn.)..... 
when withdrawal of 2%) eedings in veneers to 

bankruptcy valid (Mich.) ..........cccccesses seore a 


(see Bankruptcy.) 

Conspiracy to defraud : 
evidence ; proving fraud as to one of several notes 
GNP excasvataticaccecad stecdas osseebudas mete 

Constitutional law : 

act changing venue not i, queries with art. 1, sec. 
15, State constitution (R. I 
(see Carrier ; Railway) 


Contract : 
certificate of umpire; condition precedent ; memo- 
randum; statute of frauds (Ct. Ap 
evidence; plans for building (U. 8. Sup. Ct.). ....... 
release of, by parol; under seal; where performance 
of covenant is prevented by one of the parties (Ct. 


BIRR 6. Ktatecgasdiers sinkcaes Sag semanainenecuhaieee 57 
(see Contract by Corporation ; Gold Coin; Sale.) 
Contract by corporation: 
contract ; corporation; seal; Rane in land; stat- 
whe af fratwds, 006. € (TING)... . occcccccsccocccccscens 
Conversion: 
bailee sued for, not to ask whether bailor bought 
property with his own money; evidence (Mich.) .. 344 
liability of creditor for officer's tortious act; seizure 
of goods on warrant against bankrupt’s property 
Cle SD ccc cincnss dies atanniadeokineh dame 
property sold on condition that it should — 
vendor’s until paid for (Ct. App.) ................. 
Corporation : 
I CE le Bed svcinccncisicgs. veaedeccisnctiodamane 172 


(see Contract by Corporation.) 


Damages : 
contract to deliver goods to commence by the 15th 
February and to be completed by the 15th May; 
measure of Soenages SP idcxexndeesonn (denuded 189 
location of drain (Me.) 45 
probable profits not a proper basis for damages -_ ), 24 
' rule of, in breaches of covenant for seizin (Conn.),... 413 
Jemurrer: 


(see Practice.) 

Devise : 

“die without an heir;”’ illegitimate child; legitima- 

tion by legislation (Pa.)..................... 285 

Distress: 

damage feasant (Me.) 
Divorce : 

annulment of decree fraudulently obtained (Me.)... 62 
Dower: 

effect of conveyance of land (Com. App.)............. 42 


Easement: 
graut of new way by general words “all ways and 
rights of way, oce upied or enjoyed, or paring as 
appurtenant ;" right of way (Eng. Pritdccowsga 
right of way (Ct. App. Dash stdane 
Jjectment: 
(see Landlord and Tenant.) 
Eminent domain: 
appropriation ; when complete (Ct. App.)............ 376 
Estoppel: 
of judgment on verdict in case of title to realty ap- 
ay only se realty whereof title was formally put 
IG: BP 6000 06crcesacee, aoa cdaedsageemneeneiine 318 
ividence : 
action for slander; corroboration; defendant's 
CUE GID nccse<s. setadasniaasngns cascsceuenenee 
agency; inconsistent statements (Ct. App.) 
cross-examination of witnesses as to their character 
without reference ‘to issue, peared with — 
judge impeaching witness (Mich. 
(see Conversion ; OC Jonspiracy to De ax. Contract ; no 
ance; Judicial otice.)” 


False pretenses: 
to sustain action for, plaintiff need not have actual 
personal knowledge of facts (Mich.) 











422 





INDEX TO ABSTRACTS AND DIGESTS. 





Ferry: PAGE. 
between States; franchise ; 
Fire insurance : 
use of kerosene (Ct. App.) ........ bddeside: ase 
Fixtures: 


oesscece 26 


injury to parties (N. J.), 172 | 


landlord and tenant; trustee in liquidation (Eng.).. 189 


Foreign corporation: 

action against attachment; judgment (Ct. App.).... 377 
Foreign law : 

action against one of several joint contractors; lex 

looi fori; procedure (Bng.) ............ccsceccccccces 124 
Forgery: 
(see Banker.) 

Frauds, statute of : 


collateral agreement ; interest in land ; 29 Car. 2, c. 3, 


I ak. ik uadene Keowee: ChCanen noid 6460 cedes’- ebee il 
evidence of agenc y; “memorandum signed by agent; 
sale of goods (Eng.) DR Gtee SEAGCNEKD Sceees daceue 191 
payment; sale (Com. App.) ...... .....sseceeeseeeeees 43 
(see Contract; Contract by Corporation.) | 
Fraudulent conveyance: 
consideration; conveyance from husband to wife 
ME bdsbadod: bab. Geekeees cde nnesecResacate edect 3iT 
Gold coin : 
goods payable in (Comn.)...........- ceeeee cece ceee 360 
Good will: 
construction of pane in lease of . pe house 
GED sevens 5 sose<ccesce 6bssne 606 snabndughasgenas 190 
Guardian: 
(see Banker.) 
Guardian and ward. 
powers of and waste by guardian (Ct. App.).......... 58 


Harbor line: 
establishment of, gives proprietors within line privi- 
lege of extending and filling out land to it (R. L.).. 318 
Highway : 
appeal from order of commissioners; laying out; 





power of referees (Ct. App.)............0-02seeesess 96 
city liable for acts of its cuter ees in eammngeng I.) 349 
damages by change of grade (N. J.). ; -- 172 
injury from defect (Me.)....... ...... Mdniieaink ame ae 


Illegitimate child: 
legislature has power to remove egal taint for ro 
poses of future inheritances (Pa.) ........... 285, 286 
(see Devise.) 
Indorser: 
(see Banker.) 
Infants: 
powers of oquaty court over; sale of real estate 


Ss Mas < cncdiectcceessteccecsee 6 coceedesaseuss 2 
Innkeeper: 
EE ID, on nck ntbeceks sabecdqasessecnacee 1 4 
Insurance: 
agent advancing money to company and taking note 
of insured; delivery of pa sy, what sufficient 
ia dedinehidh sindhad aleened ot Soneaend 345 
condition in police y; - fire: polic 'y (C t. App. “sapere 377 
preponderance of evidence (Wis.). ....... ........... 22 
‘subject to terms and ccudiiiens of several —_ 
gg 8 SE ee ere er reer . 3 
‘(see Marine Insurance.) 
Internal reve nme: 
license of U. 8. to firm will not protect acts of indi- 
vidual AS A PASE CATS aebh tens atheese sdud anes 
Intoxicating liquors: 
lager, sale of, on Sunday (Ct. App.).... .......... «os O97 
(see License.) 
Judgment: 
service of process ; validity of (U.S. Sup. Ct.)........ 397 


Judicial notice: 
evidence as to official character of officers (Mich.)... 345 
Judicial sale : 
assignment of mortgage ; certificate of acknowledg- 
ment to prior deed ; consideration ; defects in title; 
knowledge of defects by purchaser (Ct. App.)...... 396 
Jurisdiction : 
appearance to object to (Ct. App.).... .. ........4.- 
exemption from arrest, disabled volunteer soldier 
not; habeas c orpus ; powers of congress and State 
legislatures tn ait inten titanate 


‘ 1 
(see "Bankr uptey.) 


Jury : 
(see Slander.) 


Landlord and tenant : 
agreement for lease, construction of ; ejectment; 
PESTO TOF CO-GRETG CHINE.)..-.....«o000 ccccsssecscceces 190 
breach of covenant not to underlet, etc. ; continuing 
breach ; waiver by acceptance of rent ; commence- 
ment of tenancy; notice to quit; tenancy from 


year to year th. phtanhraiduieth 4bbeneed, cetedens 156 
Oe 26 
eee Bainicr: uptey.) 
Law: 
(see Foreign Law.) 
Lease 
of ‘personal Dy Sains vcs gicnes <asenicesces 361 


). 
(see Landlord and Tenant.) 








Libel : PAGE. 
(see Slander.) 
License: 

“any person convicted of felony;”’ to sell spirits by 
retail; retrospective operation of statute ; wine 
and beer ~ yomeeapere act, 1870 (33 and 34 V ict. 9 C. BD, 

s. 14) (Eng.).. bei" S Deagabanksans * heap Kieenen R 

Life insurance 
concealment (Ct. App.) MOREE Ree rT aceon wane 363 
limiting agent’s aut rority (Conn. See ee ee 360 


misstatement in applic —- prior declaration of | 
subject insured (Ct. App.)...... . -..-+- 
Limitation of action: 
by one after dissolution of firm (N. J.) ... 
Loan of money: 
money lent for six or nine months; option of bor- 
rower (Eng.). 
Lord’s day: 
sale on, not to be set aside for fraud practiced at 
SED Stmnse dst icdeasiaumensans 
(see Sale.) 


Manufacturing corporation : 
declaring and paying dividends from capital stock 
and not from surplus profits (Ct. App.)............. 410 
Marine insurance: 
assignment of policy of, after interest of assignee 
has ceased ; construction of sold-note (Eng.) ..... 56 
“general average as per foreign statement ;” “ war- 
ranted free from average unless general;’’ voyage 
broken up before arrival at port of destination 
(Eng.) 
Marriage: 
separate property of wife (U. 8. Sup. Ct.).. .......... 379 
Married woman: 
consideration for promise ; forbearance to sue; I. O. 
U. given after husband’s death for money of wife 


lent during his life-time (Eng.) . .......... ......-. 236 
Master and servant: 
inferior servant injured by negligence of superior 
Ss Biiscan 265GK anetcmaen bus 318 


liability of seryant to master for consequence es of 
I GID cid a cde nairknmnepessens sacesckaiana 24 
(see "Me glige nee.) 
Mayhem: 


intention; ‘“‘ lying in wait’ (Ct. App.) ....... ...... 410 
Mechanic’s lien: 
proceeding abates on death of defendant (Ct. 
BE, Dunes sdendanweee. Hbanceeratese e+e ddeneeenes ..-. S87 
Mistake: 
agent selling ticket for less than price (Wis.)....... 221 
drawee cannot recover back amount of bill after ac- 
cepting and paying it, on ground of (Mich.)........ 345 
(see Arbitration.) 
Municipal corporation : 
liability for injury from surface (IN. J.). 2. ccccccccces 173 
local improvements; ordinance (N.J.). ............ 172 
liability for neglect as to streets; measure of dam- 
PE Pasi ccsecadkbinidad &  addbdicwesscbbaakscceesde 286 
National bank: 
loaning money in excess of capital; accidental ex- 
cess made in VV or ignorance will not forfeit 
IE I FN 0.505 6 0Gindeid ss done tanndearvees boapnee 286 


(see Bank.) 


Negligence: 
contributory (Eng.) . (ih, SrebeaeeenRtaeeias: memes 2 
explosion on steamboat ; injury to "Se ee on rail- 

road ; master and servant (Ct. App. 
in allowing unsound truck to travel a line without 
GUREIIO GED 6-00 0os vecescs scccessees . 237 
license ; master and servar t; $ ‘railw ay company, duty 
of, toward customer assisting railway servants in 
delivering his goods (Eng.). es 
railway bridge (Eng.) ............+. 
railway company (Eng.) . 
(see Banker; Bankruptcy; 
Servant z 








Master and 
Railway; Railway Gmpaee} 
Negotiable instrument : 
delivery necessary to give legal existence to (Wis.).. 215 
foreign scrip issued by agent in England (Eng.)..... 12 
New trial: 


C ‘omman Carrier ; 


newiy-discovered evidence (M@.).. . .........e+00+5+ 45 
Nuisance : 
accord, without satisfaction, no bar; by obstructing 
IIo ends. ccccidencakds. «ae cae doedanes 62 
(see Accord and Satisfaction. ) 
Partnership : 
liability of partners (U. 8. Sup. Ct.)...-. Sarasnumedens 379 
Passenger : 
riding on freight train (Com. App.)...... ..-.-+.+.++- 43 
Patent : 
infringement ; eeupna’ invention; want of novelty 
Wile PMR. ok. accu cas nbncdadenss veaadsnesdenacs ii 
(see Common C arrier : “Railway; Railway Company.) 
Payment: . 
coupons, validity of, in (Ct. App.).... .. ..-.-++- +66 377 
Pleading: 


appealable orders; bill of particulars; separate 


causes of action; stipulation (Ct. App.) balined eree, 329 
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Pleading — continued. 


complaint in ejectment; joinder of causes of action 

and parties (Ct. App.) 
(see Reference.) 
Practice : 
action by trustee; assignment of errors; final judg- 
Pg at : proceedings in court below; rehearing (U. 
PE cee aitsatehetcense tush:  ancademm mesdaws 
appeal from judgment rendered on referee’s s report; 
finding of facts (Ct. App.)....... 
appearance ; waiver (Ct. App.) ; 
correcting mistake in record (Ct. App. :. vad 
eg ee rere errr 2, 
Prohibition : 
discretion ; mayor's s court; right to a declaration in 
EE ERE SITE sens 
Promissory note : 
bona fide holder; presumption (Ct. App.)............ 
decision of referee ; mistake in amount; usury (Ct. 
Die Rithb4 SabeAGarinnhiaed ddien kpaaper cues . abbid 
maker entitled to note on payment; $ trover lies for 
its non-delivery ; what estops maker to deny con- 
SIN 55s .G hound. “ss dubodscaed-enewoahe 
note given for antecedent. debt RES ee 
note signed by agent; immaterial change in signa- 
Es. 60.006 xda6cadwinestan 
Property passing: 

— of contract prevented by loss of the ship; 
failure of consideration ; money had and rec eived ; 
payments during progress of work ; property in ar- 
ticles manufactured for purposes of such contract ; 
work to be done upon a ship (Eng.). 

Purchaser : 
(see Sule; Sale of Goods; 
Purpresture : 

Semble, that only the State can Poot eed egoun party 

either to abate or prevent (KR. I.) 


Vendor and Vendee.) 


Railway : 
carrier of passengers ; negligence; passenger travel- 
ing free at his own risk (Eng.).. ... .. ........... 
constitutional law; erection of depots (Me. ) aah 
contract for instruction; damages; 
CUD: os. snacdiedcusksosaen “save 
corporation not liable for management of road while 
ft ERS ears 
(see Common Carrier ; Railway C ompany. ) 
Railway company : 
duty to passenger on alighting from train; negli- 
gence; substitute for platform (Eng.).............. 
not liable for injury to cattle let loose upon track 
through fence whose breach was caused by storm 
(Mich.,). 


(see Common ( larrie rs Railway. 


Reference: 
one count in pleading not involving examination of 
long account (Ct. App.).. 
Replevin : 
demand not necessary (Me.)....... 
Right of way : 


(see Easement.) 


Sale: 
on Lord’s day not to be set aside for fraud practiced 
OE AE 5.0:605:00.0960080' pe dved tveh Jann eenenaanene uhas 
of goods by sample; goods not equal to sample; pur- 
chaser not bound to send back the goods; rejec- 
tion by purchaser (Eng.)........ ...-... .s.s.... 
contract of sale of goods ; delivery by installments ; 
monthly deliveries; forbearance of vendor at re- 
quest of vendee (Eng. Docs tadasbanbean 
(see Frauds, Statute of; Lord’s Day. ) 
Sale of goods: 


(see Sale.) 


mortgage ‘lien 


PAGE, 


318 


4il 
24 





Sample: PAGE. 
sale of goods by ne, ) indaalanaeti, “sia Sens eanaeeaeee 157 
ee Sale.) 
Seal: 
(see Contract by Corporation.) 
Slander: 


words actionable which directly tend to prejudice 
one in his office, profession or business; where 
words are actionable per se, court should so instruct 
Jeary (Wis) <..0.cccce-0s os accececesecscveseccesscecss 
(see Evidence.) 
Ship: 
charter-party ; construction of charter-party ; clause 
exempting, from liability; demurrage ; fraction wh 
a day; lay days; running or working days (Eng.).. 
Statute of frauds : 
(see Frauds, Statute of.) 
Statute of limitations: 
. (see Bankruptcy.) 
Stockholder : 


dividends (Com. App.). 
Suretyship: 
liability of estate of womans surety ; 
on appeal (Ct. App.).. 
Surveyor: 
highway board; district surveyor; individual cor- 
porators ; personal liability ; ‘oe (ue)... .. 
(see Trespass.) 


363 


Tax: 
on inter-state and foreign commerce ; protection 
SE iis. - nxen. andauannasddiones sagm cake ducts panoaTenee 345 
Tenancy : 
(see Vendor and Vendee.) 
Trespass : 
commissioner of highways; interested judge (Com. 
WBad.. coccccesecccesenace tons ae ae 
coutinnanse of wrongful erection | Ene ree: 46 
(see Surveyor.) 
Trust estate : 


action to set aside; acts of trustee (Ct. App.)........ 27 
Usage: 
must not be repugnant or contrary to law (Me.)..... 24 


Vendor and vendee: 
agreements collateral to tenancies ; _incumbrances ; 
notice of terms of existing tenancies; sale of real 


ORGIES TED, cc ccans 26365056 <i.000a gesed sbcuneeene 108 
deceit ; misrepresentation as to health of neighbor- 
OOS GOON 6006. 0068snaedesds po .2+<i¥aenwese seeskaneee 286 
(see Sale.) 
Verdict : 
affidavits to correct; mistaken delivery (Ct. App.).. 
SUNRID Ge vic caseccs cbcsscccsasics acasubbunann 
Voluntary association : 
estate in trust; reference and eeeepapsei om 
MED os560.nncgdesinevarguaies: steepiavess- 6 ace 27 
Warehouseman: 
(see Common Carrier.) 
Water-course : 
definition of; term does not include occasional 
bodies of surface water, which owner may_pre- 
vent from flowing over his land; water need not 
flow continuously to make stream a; whether 
stream is or not, question for jury (Wis.).......... 255 
Bs 
child born after execution of ; dower; legacy; pecu- 
niary bequest; residuary and special legatees ; | 
NG Gils Blie nis dks 8 bsingstingens guaiquanbioaias 
eee clause; rights of widow (Me.).......... 46 
Wor 


(see Common Carrier ; Easement ; Marine Insurance.) 





